Republic of the Philippines
Supreme Court
fHanila

THIRD DIVISION

NOTICE

Sirs/Mesdames:
Please take notice that the Court, Third Division, issued a Resolution
dated June 23, 2021, which reads as follows:

“G.R. No. 247713 (People of the Philippines v. Alma Kendo y Fsla and
Teng Kendo y Isla). - For this Court’s resolulion is an appeal filed by accused-
appellanis Alma Kendo y Isla (Alima) and Teng Kendo v [sla {Teng) assailing
the August 1, 2018 Decision! of the Court of Appeals {CA) in CA-G.R. CR-
HC No. 09662.

The CA affinmed the July 7, 2017 Consolidated Decision® of the Regional
Tral Court of Marikina City, Branch 193, in Criminal Casc Nos. 2015-4606-
D-MK and 2015-4607-D-MK which [ound accused-appellants guilty bevond
reasonable doubt of the crimes charged under Republic Act No. 9165 (RA
9165) or the Comprehensive Dangerous Drugs Act of 2002.

In Criminal Case No. 2015-4606-D-MK, accused-appellants were
charged with vielation of Section 5, Article 1l of RA 9165 atlegedly committed
as follows:

That on or about the 8% day of January 2013, in the City of Maurikina,
Philippines and within the jurisdiction of this Honorable Coort, the above-
named accused, conspiring and confederating together, and they muatually
helping and aiding with one another, without being authorized by law, did then
and there willlully, wulawfully, and knowingly deliver and sell to one
Intelligence Cificer PO2 NORBERTO 13, SABORIINDO, a poseur buyer, one
{1} heat sealed trumsparent plastic sachet containing 0.80 gram ol whiie
crystalline substance subsequently marked as (“AKITKI-BB 1/8/15) which
iested positive for methamphetamine hyvdrochloride (shabu}, a dangerous drug,
in violation of the above-cited law.
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In Criminal Case No. 2015-4607-D-MK, Alma was charged with
violation of Section 11, Article TT of RA 91635 allegedly commirtted as follows:

That on or about the 8% day of January 2013, in the City of Marikina,
Philippines and within the junisdiction of this Honorable Court, the abave-
nained aceused, without being authorized by law to possess or otherwise use
any dangerous drugs, did then and there willlully, unlawfully and knowingly
have in her posscssion, ditect custody and conimol three (3) pieces heat sealed
transparent plastic sachet[s] place|d| inside [her] coin purse containing 0.32
gram (“AKIl 1/8/157) 4.30 grams (PAKI2 1/8/15™); 4.50 grams (“AKI3
1/8/157) ol tmethamphetamine hydrochloride, a dangerous drug, in violation of
the above-cited law.

CONTRATY TO LAW.?

Upon motien by the prosecution, the twrial court consolidated the
abovementioned criminal cases. ® During arraignment, the accused-appellants
enlered their respective pleas of not guilry.®

Yersion of the Prosceution:

The proseculion presented the testimony of Police Officer 2 Norberio B.
Saboriendo (PO2 Saboriendo), the poseur-buyer and arresting officer who was
then a member of Marikina City Police Stalion’s Station Anti-Tlfegal Drug
Special Operation Task Group. Aneni Lhe testimony PO2 Mannel Diguit (PO2
Diquit), the parties agreed (o stipulate that it PO2 Diguit would be put on the
witness stand, he will testify only as to the matlers preparatory to the acmal
transaction as well as to what transpired aftcr said transaction. ”

PO2 Saboriendo testified that on Januwary 8, 2015 at about 11:00am., &
confidential informant (CI) informed their o[lice about the selling of illegal
drugs by a certain Alma and her companion at the vicinity of the Marikina
City Sports Center and Amang Rodrigucz Medical Center® After PO2
Saborieudo relayed the report to Chief Police Inspector Jerry Flores (CPI
Flores), the lalter forined a team to conduct a buy-bust opcration against
accused-appellants, consisting of CPI Flores as team leader, PO3 Junar
Mveda, PO2 Saboriendo as poseur buyer, PO2 Diquit, and several others, ?

As poseur-buyer, P02 Sabotiendo received two P500.00 bills to be used
as buy-bust money, which he marked with his initials, “NBS”. PO3 Olveda
coordinated with the Philippine Drug Loforcement Ageucy and prepared the
Pre-Operational Report and Coordination Form (o be submitted to said
agency.'” After preparation of said documents, the team conducted casing and
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surveillance. At around 7:20 p.mn. of the same day, they found Alma sitting at
a waiting shed along Sumulong Highway.

Afler a bricfwait, PO2 Saboriendo and the CT approached Alma and her
companion. Alma and her companion stood up and asked them to walk with
them. The CI ihen introduced PO2 Saboriendo as a buyer of shabu.'! Alma
asked PO2 Saboriendo how much shabu he would be buying, and the latter
replied that he intended 1o buy $1,000.00 worth of shabu. PO2 Saboriendo
then handed the buy-bust money 1o Alma. Upon receipt of the buy-bust
money, Alma started conversing with her male companion in a language PO2
Suboriendo did not understand. The male companion then handed an orange-
brown colored coin purse whete Alma placed the marked money and retrieved
one transparent plastic sachet suspected to contain shabu.!'?

Thereafter, Alma handed the sachet to PO2 Saboriendo. Upon receiving
the sachet, PO2 Saboriendo placed the sachet inside his right pocket then
executed the agreed pre-arranged signal by placing his backpack in front of
him." When he saw the rest of his companions approaching, PO2 Saberiendo
introduced himself as a police officer and arrested accused-appellants. After
he arrested Alma and leng, he recovered the orange-brown coin purse
containing three heat-sealed transparcat plastic sachets of shabu, the two
P500.00 bills used as buy bust money, and cash.'

The team called for a barangay oflicial. Kagawad Jay Espidillion, city
councilor Ronnie Acuna, and a member of the media, Cesar Barquilla.!* Upon
their armival and in the presence of the three witnesses and the accused, PO2
Saboriendo marked the sachel he purchased from appellant with “AKI/TKI-
BB 1/8/20157, while the other two sachets found in appellant's possession
were marked as "AKI-1 1/8/15" and "AKI-3 1/8/15".7 He likewise conducted
the inventory of the seized items in Lheir presence. Photopraphs of PO2
Saboriendo and the abovementioned individuals at the crime scene, as well ag
of the seized iterns, were submitted in evidence.'” P2 Saboricndo also
accomplished the inventory of Evidence'® indicaling the items seized during
the bny-bust, which he signed along with the three witnesses, and the Chain
of Custody Form' signed by PO2 Saboriendo and the forensic chemist.

Atter inventory ofl the seized items and while in possession thereof,
PO2 Saboriendo and his team proceeded to Amang Rodriguez Medical Center
for medical examination. Allerwards; they brought the accused-appellants to
their office and therealicr, 10 the BPD Crime Laboratory. While thereat, the
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buy-bust team submitted a Request for Laboralory Examination®® and urmed
over the pieces of evidence that they recovered to PC1 Margarita N. Libres
(PC1 Libres), the forensic chemist, for medical examination?' An
examination of the Chain of Custody Form® shows that PO2 Saboriendo
personally turned over the seized drugs to the Crime Laboratory for
examination, which was received by PCI Libres and which she signed in front
of PO2 Saboriendo

The parties agreed o stipulate as (o the testimony of PC1 Libres, to wit:
(a) that she reccived a request for laboratory cxamination and that the
specimens were the same specimens submitted to her by PO2 Saboriendo
belore she conducted the examinatiou, which was found positive for shabu, a
dangerous drug, as evidenced by Physical Science Report No. MCS(O-D-003-
15*; and (b) that upon written request of SAIDSOTG, EPD, Marikina City w
the EPD Crime Laboratory Otfice, she conducted an exarmination of the urine
sample taken from accused-appellants, which tested positive for shabu, as
cvidenced by Physical Science Report No. MCSO-DT-005-15 10 MCSO-DT-
006-15. %

Yersion of the Defense:

The defense presented Alma as its sole wilness. The parties agreed to
siipulate that if put to the witness stand, Teng would just corroborate Alma’s
iestimony. %

Alma (estified that on November 8, 2015, at about 7:00 p.m., the
accused-appellants bought groceries and were on their way home when a malc
person covered Alma’s mouth.”” Both accused-appellants were then boarded
into a van where the unidentified assailanis demanded money.”® When Alma
said Lhey had no money, they slapped her and pulled her hair. Both accused-
appellants were also electrocuted.™ By 10:30 p.m., their assailanls informed
them that they were police officers; they forced accused-appellants to alight
from the van in a dark area, where there were ilems sprecad out on the street.
Photographs werc taken of the appellants along Lhe street.’”

Thereafier, accused-appellants were brought to SOCO for drug testing
and were [oreed to urinate. When Alma was unable to urinate, she was
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slapped.” Both were not immediatcly brought to the hospital for examination.
The 1tcms they purchased were also taken away by the police officers. 32

Ruling of the Regional Trial Court:

In ity July 7, 2017 Consolidated Decision,™ the RTC found accused-
appellants guilty of the criines charped. The dispositive portion of the RTC’s
Decision reads: '

WIEREFORE, premises considered, judgment is hereby rendered as
follows:

In Criminal Case No. 2015-4606-D-MK, accused ALMA KENDO y
ISLA and TENG KENDOQ ¥ TSI A are herchy found GUTLTY for Viekarion of
Sechon 5, Article I of RA 9165, They are herchy semienced to suffer penalty of
life imprisonment and the pavinert of a fine in the amount of five hundred
thousand (Php300.000.00% pesos.

In Criminal Case No. 2015-4607-D-MK, accused ALMA KENDO ¥
ISLA, is hereby found GUILTY [or viclation of Scction 11, Atiicle T of RA
910635. She is hereby scnicnced 1o suller the penalty of imprisonment ranging
from twelve (12) years and one (1) day to twenaty (20) years and a fine of Three
Hundred Filly Thousand (Php 330,000.00) Pesos,

XXX X

S0 ORDERED, 3

n so ruling, the trial court found that the prosccution satistactorily
established the clements for the illepal sale of dangerous drugs under Section
5 of RA 8165, L.e. that both accused-appellants consciously sold and delivered
prohibited drugs to PO2 Saboriende in consideration of P1,000.00. The
prosecution salisfaciorily cstablished that Alma freely and consciously
possessed shabu, whose possession was unauthorized by law, in violation of
Section 11 of RA 9165, Signilicantly, the trial court found that the chain of
custody requirement under Section 21 of RA 9165 was duly complicd with
since the confiscated pieces of evidence were inventoried, marked and
photographed ai the place of confiscation, and n the presence of cily and
barangay officials.®

Ruling of the Court of Appeals:

Undeterred, accused-appellants appealed their conviction before the
CA.*® Upon review, the appellate court denied the appeul and modified the
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imposable penalty on Alma for possession of drugs to 20 vears and 1 day
imprisonment and a fine of B400,000.00. 37

In so ruling, the CA noled that the elements of the crimes charged
against accused-appellanls were proven by the proseculion beyond reasenable
doubt. The appellate court noted thal the selection ol appropriate and cffective
means of entrapping drug traffickers is best lett to the discretion of the police
authorities, and that essential aspects of the chain of custody of the dangerous
drugs seized were established in compliance with Section 21 of RA 9165,
Moreover, the integrity of the evidence is presumed to have been preserved
unless there is a showing of bad faith, ill will, or proof that the evidence has
been tampered with, and defendant’s defense of denial must fail against the
posilive testimonies of the prosecurion witnesses. 8

Agerieved, accused-appellants brought the case before Us, asscrting the
same arpuments they raised hefore the CA. #

Issues

The issues in this casc are (a) whether accuscd-appellants are guilty of
illegal sale ol shabu, and (b) whether Alma is guilty of posscssion of shabu.

In cssence, accused-appellants argue that the CA erroneously convicted
them of the crimes charged despite the substantial gaps in the chain of cnstody
of the conflscated shabu, which rendered their identity and integrity doubtful.

Our Ruling

There is merit in the appeal.

To sustain a conviction for illegal sale and illepal possession of
dangerous drugs, the prosecution must establish the following elemeuts:

I achions involving the illegal sale of dangerous drugs, the following
clements must [rst be esiablished: (1) proof that ihe fransaction or sale wok
Place and {2} (he presentation in cowt of the corpus defictf ar the illicit drug
iy evidence.

(n the other band, in proscomions [or illegal possession of a danperous
drug, it ;must be shown that (1) the aceused was in possession of an item or an
object identified to be a prohibited or regulated drug, (2} such possession is not
authorized by law, and (3} the accused was freely and consciously aware of
being in possession of the drng. Similarly, in this casc, the evidence of the
corpus delicti must be established beyond reasemehle doubt ™
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In Lhe prosecution of illegal sale and illegal possession of dangerous
drugs, the corpus delicti must be proven beyond rcasonable doubt. The
dangerous drug itself forms an integral parl of the corpus delicti of the crime.
Thus, the identity of the dangerous drugs must be established with morai
certainty, ¥

To remove any doubt as 1o the identity of the seized dangerous drugs, the
prosecution must be able o prove that the illegal drug seized from the suspects
is the very same substance adduced in court.*’ Tn this reeard, Section 21 of
RA 9165, as amended, prescribes the standard in prescrving the corpus
deficti in illegal drug cases, viz.:

SEC, 21, Custody and Disposition of Confiscated, Seized, andior Siprendered
Dangerous Drugs. Plant Sowrces of Dangerous Drugs, Conirolfed Precursors
and  Essential  Chemicals, Instruments/Pavaphernalia ondior  Laboratory
Equipment. - The PDEA shall take charge and have custody of alt dangerous
drugs, plant sources of dangcrous drugs, controlled precursors and essential
chermeals, as well as instrumenis/parapherualia and/or laboratory equipment so
confiscaled, seized and/or surrendered, for proper disposition in the following
MAATITIET

{1)Vlhe apprehending team having initial cusiody and contro! of the
dangerous  drugs, controlied precursors  and  cssential  chemmicals,
nstruments/paraphcenalia aud/or laboratory equipment shall, immediately after
selzure and confiscation, conduct a physteal inventory of the scized flems and
photograph the same in the presence of the accused or the persons [rom whom
such items were confiscated and/or seized, or his/her represenlative or counsel,
with an elected public official and a represenlative ol ihe National Prosceution
Service ot the media who shall be required o sign the copies of the inveniory
and he given a copy thercof: Provided, That the physical inventory and
rhotograph shall be conducted at the place where the search warrant is served;
o7 al the nearest police station or at the nearest office of the apprchending
ollicer/team. whichever is practicablc, in case of warmantless seizurcs: Provided,
finally, ‘That noncompliance of these requirements under justifiable prounds, as
leng as the integrity and the evidentiary value of the seized items arc properly
preserved by the apprehending olficer/tearn, shall not render void and invalid
such scizures and custody over said items.

XHXEX

The abovementioned provision embodies the chain of custody rule.
Chain of custody refers to the duly recorded authornired muvements and
custody of seized drugs or controlled chemicals or plant sources of dangerous
drugs or laboratory eqguipment of cach stage, from the time of
seizure/confiscation to receipt W the forensic laboratory Lo safckecping to
presentartion in court for destruction. Such record shall include the identity and
signature of the person who held temporary custody thereof, the date and time
when such transfer ol custody were made 1n the course of safekeeping and use

' Peaplev. Pariona p Lamagaa G Mo, 247H20, October 14, 2020,
214,
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In court as evidence, and the final disposition.™ In relation to the forepoing,
the prosecution must eslablish the following links in the chain of custody:

First, the seizure and marking, if practicable, ol the illemal cirug recovered
fromn the acceused by the apprebending officer;

Second, the twmover of the illegal drug seized by the apprehending
officer to the investigating officer;

Third, lhe urnover by the investigating officer of the illegal drug 1o the
forensic chemist for [aboratory examination: and

Fourth, the wwnover and submission of the marked illegal drug seized
from the forensic chemist to the count.**

After a thorough review of the records, the Court opines that the
prosecution failed to ¢stablish an unbroken chain of custody of the seized
drugs in violation of Section 21, Article Il of RA 9165.

We focus on the second and {ourth links.

The prosecution failed to show
the transfer of custody of the
seized  specimens to  the
investigating officer, thereby
failing to prove the second link
in the chain of custody.

The second link perlains to the turnover of the seized drugs to the
investigating officer [or purposes of conducting proper investigation and for
the preparation of the necessary documents of the developing criminal case.®
In this regard, accused-appcllants atlepe that no evidence was adduced on how
the arresting officers turned over the alleged scized items to the police
investigator or to their evidence custodian when the same were brought to the
police slation, thercby failing to account tor the second link in the chain of
custody. We apree.

The records fall to idenufy the police officer who couducted the
investigation after the buy-bust tearn brought the accused-appellants to the
police station, or whether (he seized shabu was indeed transmitted to an
investigating officer. PO2 Saboriendo mercly testified that after Inventory ol
the seived shabu and their visit to Amang Rodrigpuez Medical Center, the buy
bust tcam travelled to the police station, then to the EP1} Criine Laboratory for
laboratory examination ol the seized specimens and turnover to PC1 Libres,
the forensic chemist. While casc records show that the request for laboratory
examination was prepared by CP1 Flores, it was not staled whether he

 De Guzman v. People, G R Ko, 246327, lanuary 13, 2021,
* Id eiting People v. Gavoso, 808 Phil, 19, 30 (2017).
¥ Peoplev. Cuiom, G.R. No. 239623, February 17, 2021.
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conducted the mvestigarion or if he handled the scized drug while in the
course of accomplishing the necessary decuments for its transfer to the crime
laboratory. Thus, a gap exists on who had custody during and afier the
investigation and how the seized sachets of shabu were stored and proserved
during such lime.

We notc from an examination of the Chain of Custody Form*® and PO2
Sabariendo’s testimony*’ that he may have held on to the seized specimen
trom the time he recovered it from the appellants untll he personally delivered
the same for laboratory examination, und thus he could arguably account for
the condrtton of the same while it was in his custody until turnover to PC1
Libres. Assuming this to be the case, we nevertheless find that the failure to
fum over the specimens 10 lhe investigating officer remains a setious
procedural breach which necessarily casts doubt on the integrity and
evidentiary valuc of the seized items. In cases wherein the apprchending
officer remained in possession ofthe seized items until tumover to the forensic
chemist, we acquitted the accused for, among others, failure of the
apprehending police officer to transler the seized items to the investigating
officer.® We stress that without identifying the officer to whose custody the
seized itern was actually entrusted at the police slalen, the second link in the
chain of custody may not be deemed established. #

Stipulations by the parties on the
forensic chemist’s testimony must
satisfy the minimum
requirements of the chain of
custody rule. '

Accuscd-appellants contend that althouch the testimony of the (orensic
chemist was dispensed with, her intended lestimony did not include the
condition of the specimen at the time it was submitted for forensic
examination, and how the rtems were taken care of dnting and afler the
qualitative examination. We agree.

The prosecution is not precluded [rom dispensing with the testimony of
the lorensic chemist and eotering into a stipulation with the defendant on the
testiinony of the forensic chemist. Nevertheless, establishing the chain of
custody in drugs cases remains mandalory. Where partics stipulate on the
testimony of the forensic chemist, such stipulation should include the
precautionary steps required in order to preserve the integrity and evidentiary
value of the seized item, thus: (1) the forensic chemist reecived the seized
item as marked, properly sealed, and inlaci, {2) he or she resealed it after
cxamination of the content, and {3) he or she placed his or her own marking

Records, p. 13,
#OTEN, August 17, 2006, p. 17,
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224884, December 10, 201%; See also People 1. Remigio, 700 Phil. 452, 469470 {2012),
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on the same to ensure that it could not be tampered pending trial >° Absent any
lestimony regarding the management, storage, and preservation of the illegal
drug allegedly seized hercin after its examination, the fourth link in the chain
of custody of the scized items could not be decmed established to a moral
certainty.”!

In the case at bar, the parlics stipulated on the proposed tostimony and
dispensed with the presentation of PCI Libres, the forensic chemist. However,
the stpulation was confined to her receipt of the request for laboratory
examination, the identity ol'the specimens she received from PO2 Saboriendo,
and the results of the examination of the seized specimens.” The partics’
stipulation did not mention that the abovementioned precautionary steps were
in fact done by the forensic chomist to preserve their integrity and evidentiary
value, nor discuss how the seized items wcre handled and stored post-
examination.

Moreover, the faflure to show as to who brought the seized items before
Lhe trial court is considered a serious breach of the chain of custody rule.®
Here, the records do not show how the drugs were turmed over to the courl.
The Minutes and Pre-1rial Order indicale that the sachets contuining the
seized specimens were brought to the court during pre-trial, and then marked
as cxhibits C to F3* Thereafter, during the direct cxamination of PQ?2
Saboriendo, the [iscal opened the orange and brown pouch and took out the
plastic sachets containing the specimens for the identification of the witness.™
There was no mention on who tumed over the dru gs to the courl, or how the
fiscal acquired the sachets. Given the foregoing, we find that the proseculion
also failed to establish the fourth Tink of the chain of custody.

The substantial gaps in the chain
of custody, coupled with the lack
of compelling reason  or
cxplanation to justify the lapses
in procedure, merit the acquittal
of the accused-appellants.

We concede that the realities and variables of actual police operations
usually make an unbroken chain of custody physically and legally inpossible.
Thus, the saving clausc in RA 9165, as amended, provides that the failure of
the apprchending team to strictly comply with the chain of custody would
not ipso facio render the seizurc and custody over the items as void, provided
that the prosecution saiisfactorily proves that: (a) there is a justifiable ground
for noncompliance, and (b) the integrity and evidentiary value of the scized
items arc properly preserved. For the saving clausc to apply, the prosecution
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