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raised for the {irst time at such late stage . A judgment going outside the issues
and purporting to adjudicate something upon which the parties were not heard
is not merely irregular, but extrajudicial and invalid.?

In any event, petitioner had already waived his right to challenge the

validity of the Information when he entered his plea. People v. Solar? is
apropos:

To recall, in the present case, Rolando did not question the supposed
insufficiency of the Information filed against him through either a motion
to quash or motion for bill of particulars. He voluntarily entered his plea
during the arraignment and proceeded with the trial. Thus, he is deemed to
have waived any of the waivable defects in the Information, including the
supposed lack of particularity in the desecription of the attendant
circumstances. In other words, Rolando is deemed io have understood the
acts imputed against him by the Information. The CA therefore erred in
modifying Rolando's conviction in the way that it did when he had
effectively waived the right to question his conviction on that ground.

So must it be.

Going now to the second issue, the elements of Frustrated Homicide
are: 1) the accused intended to kill his victim, as manifested by his use of a
deadly weapon in his assault; 2) the victim sustained tatal or mortal wound
but did not die because of timely medical assistance; and 3) none of the
qualifying circumstances for murder under Article 248 of the Revised Penal

Code, as amended, is present.’ Here, petitioner’s challenge focuses mainly on
the second element — the victim did not sustain mortal wounds.

The prosecution must establish with certainty the nature, extent, depth,
and severity of the victim’s wounds.® Here, Dr. Erwin Nierves (Dr. Nierves)
did testity that the victim could have bled to death if he was not given medical
attention. But, aside from this, the prosecution did not offer evidence on the
true extent of the victim’s wounds, the nature of treatment received by the
victim, and the length of time it took for the victim to recover from his

wounds. Yet, on cross, Dr, Nierves stated that the victim could have recovered
even without medical intervention, thus:

Atlty. Degamo:

Q: Am Iright doctor in hearing you that if there no (sic) immediate medical
intervention it will cause death of the victim?
A Yes, at that time,
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Q: Even if he was not brought to the hospital there is a possibility that he
will still live?
A Yes.!

Since there is doubt as to whether the second element of Frustrated

Homicide is present in this case, petitioner should be convicted of Attempted
Homicide only. Gemenez v. People® teaches:

What is apparent from the records therefore is only that Jerry
sustained gunshot wounds in the left arm, left chest, and right thumb. The
full extent of Jerry’s injuries — particularly, that they would have caused
his death without timely medical assistance -— was thus not clearly
established. That there were pictures of Jerry on the hospital bed showing
that tubes were attached to him does not conclusively establish that the
injuries were so serious that he would have died without timely medical

assisiance. Verily, the RTC and the CA were merely inferring, and this was
error.

At this juncture, the Court deems it tit to emphasize that the
prosecution has the burden of proving beyond reasonable doubt each
element of the crime as its case will rise or fall on the strength of its own
evidence.] Any doubt shall be resolved in favor of the accused.

As there is doubt as to the existence of the second element of
Frustrated Homicide -— that the victim sustained fatal or mortal wounds but
did not die because of timely medical assistance -— Gemenez’s conviction
must thus be modified 1o Attempted Homicide.

Gemenez further sets the appropriate indeterminate penalty and
monetary awards, thus:

Considering the foregoing moditication of Gemenez’s conviction, it
necessarily follows that the penalty to be imposed on him should likewise
be adjusted. Article 249 of the Revised Penal Code imposes the penalty of
reclusion temporal upon those who commit Homicide. Article 51 of the
Revised Penal Code, in turn, provides that the penalty lower by two degrees
1s to be imposed when the felony committed is in the attempted stage. Thus.
Gemenez should suffer the penalty of prision correccional.

Applying, however, the Indeterminate Sentence Law, prision
correccional should only constitute the maximum of the penalty to be
imposed by the Court. Considcring all the foregoing, the Court thus
imposes on Gemenez the indeterminate penalty of four (4) months of

arresto mayor as minimum, to four (4) years and two (2) months of
prision correccional, as maximum.

Finally, in view of the Court’s ruling in People v. Jugueta, the
damages awarded in the questioned Decision are hereby modified fo

P20,000.00 each representing civil indemnity and moral damages.
(Emphasis supplied)
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