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LEONEN, J.:

As early as 1918, this Court has recognized that the author has
proprietary rights over their literary, scientific, or artistic work’s production,
reproduction, annotation, improvement, or other forms of its exploitation:

In addition to what has been said, according to article 428 of the
Civil Code, the author of a literally, scientific, or ariistic work, has the right
to exploit it and dispose thereof at will. In relationto this right, there exists
the exclusive right of the author, who is the absoluie owner of [their] own
work, to produce it, according to article 2 of the Law of Jenuary 10, 1879,
and consequently, nobody may reproduce it, without [their] permission, not
even to annotate or adduce it, without [their] permission, not even to
annotate or add something to it, or to improve any edition thereof, according
to article 7 of said law. Manresa, in his commentaries on article 429 of the
Civil Code 9 (vol. 3, p. 633, 3d ed.) says that the concrete statement of the
right to literary properties is found in the legal doctrine according 1o which
- nobedy may reproduce another person’s work, without the consent of its
owner, or even to annotate or add something to it or o improve any edition
thereof. And on page 616 of said volume, Manresa says the following:

“He who writes a book, or carves a statue, or makes an
mnvention, has the absolute right to reproduce or sell if, just

as the owner of land has the absolute right to sell it or its
ﬁmts But while the owner of land, be selling it and its fruits,
perhaps fully realizes all its economic value, by receiving its
benefits and ntilives, which are represented, for example, by
the price, oni the other hand lhe author of a boek, statue or
‘invention, does rof reap ali the benefits and advantages of
his own pgmwr*v by Jisposing of it, for the mosi Imporiant
form of realizing the sconomic advantuges of a book,
statoe],} ov invention, congists in the right to repwduw itin
stimiiar or Iike copies, everyone of which serves to give the
person repreducing them ali the conditions which the
origina! requires in order {o give the muthor the full
emoyment thereof. If the avthor of a book, after its
publicaiion, cannot prevent its reproduction by any person
who ooy want o reproduce i, then the property right
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granted him is reduced {o a very insignificant thing and the
effort made in the nmducnon of the book is in no way
rewar:{ed, ”

Indeed the property right recognized and protected by the Law of
January 10, 1879, on Intellectual Property, would be illusory if, by reason
of the fact that said law is no ionger in force as a consequence of the change
of sovereignty in these Islands, the author of a work, who has the exclusive
right to reproduce it, could not prevent another person from so doing
without [their] consent, and could not enforce this right through the courts
of justice in order 0 prosecute the violator of this legal provision and the
defrauder or asurper of [their] right, for [they] couwld not obtain the full
enjoyment of the book or other work, and [their] property right thereto,
which is recognized by law, would be reduced, as Manresa says, to an
insignificant thing, if {they} should have no more right than that of selling
[their] work.! '

_ However, the dominion of & creator over their intellectual creation is
not absolute. Intellectual property, as with all property, has been recognized
in our laws as having uses that bear a social function. Article XTI, Section 6
of the Constitution states:

SECTION 6. The use of property bears a social function, and all
economic agents shall contribute to the common good. Individuals and
private groups, including corporations, cooperatives, and similar collective
organizations, shall have the right to own, establish, and operate economic
enterprises, subject to the duty of the State to promote distributive justice
and to intervene Wwhen the common good so demands.,

In recognition of this, the Intellectual Property Code declares that for
national development and progress and the common good, the State shall
promote the diffusion of knowledge and information:

SEC. 2. Declaration of State Policy. - The State recogmzes that an
effective intellectual and industrial property system is vital to the
development of domestic and creative activity, facilitates transfer of
technology, attracts foreign investments, and ensures market access for our
products. It shall protect and secure the exclusive rights of scientists,
inventors, ariists and other gifted citizens to their intellectual property and
creations, particularly when benef cial to the peoplc for such perlods as
provided in this Act. :

The use of intellectual property bears a social function. To this end,
the State shall promote the diffusion of knowledge and information for the
promoticn of national development and progress and the conunon good.

it is also the policy of the State to sireamline administrative
procedures of registering putents, trademarks],] and copyright, to liberalize
the registration on the fansfer of 1ec Lnoiog , and o enbanr'e the
enforcement of irdellectual property nghls in {hr- Philippines. -

U Laktaw v, Paglinawan. 44 Phil. 853, B64--B63 (1918) [Per 1. Araulio, fn Banc].
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Thus, it is the task of this Court to strike the appropriate balance
between the common good and the rights of authors and artists to their
intellectual creations.

Before this Court is a Petifion for Review on Certiorari that assails the
Regional Trial Court’s. Judgment® and Order® dismissing petitioner Filipino
Society of Composers, Authors, and Publishers, Inc.’s (FILSCAP) copyright
infringement complaint against respondent Wolfpac Communications, Inc.
(Wolfpac). In the course of offering “ringback tones” for mobile phenes for
sale on a website, Wolfpac allegedly infringed on copyrights by allowing
prospective purchasers to listen to 20-second portions of each ringback tone
as a “pre-listening function” prior to a sale.*

I concur in the differentiation. between public performance and
communication to the public rights, in accordance with the modifications
introduced by Phil. Home Cable Holdings, Inc. v. Filipino Society of
Composers, Authors, and Publishers, Inc.” to Filipino Society of Composers,
Authors, and Publishers, Inc. v. Anrey, Inc.% 1 further agree that Wolfpac’s
acts, as described, were exercises of the communication to the public right
over the musical works, and not the public performance right:

The agreement between Wolfpac and the comiposers allows Wolfpac
to convert the content or musical works into ringtones, which can be
downloaded through the. Caller Ring Tune Service. Before potential
consumers download the ringback tone, Wolfpac encourages them to listen
to the sample first. The first aspect of communication to the public is
apparent. Wolfpac’s act of placing the pre-listening function makes the
musical work available to the public through the use of the internet. - The
musical works are not yet aundible; thus, the first aspect of public
performance is still absent. The musical work becomes audible only when
the potential consumer clicks the play button to heér the sample song. This
is where the second aspect of communication to the public becorries
apparent. Considering that the samples are available on Wolfpac’s website,
any member of the public can access the samples from a place and time
individually chosen by them. Thus, there is communication to the public
by wireless means because the members of the public can access the
samples from Wolfpac’s website at a p a0 and umc mdmdually chosen by
them. .

Performance can also be present once the pcs iential consumer piava
the sample. In this scenario, the person who makes the sample audible is
the potential consumer—not Wolfpac, Put simply, the perlmmance was not

Rolla, pp. 55-39. The Junie 10, 2002 Judgmesit in Civil Case Mo, f; -35-54775 was pennad by Presiding
Tndge Ramon Faul L. Hernando {TSO‘\A 2 Member of this Co.m‘) of Branch 93, Regional Trial (,nurt,
Quezon City,

id. at 32--34. The September 16, 2008 Order in Civil Case No, Q-0
Judge Ramon Paul L, Herpando {now a Ma.alr;mx of this Cowty of
Quezon C ity '

Fonencia, p. 2 '

* GLR No. 889 33, Febiruary 21, 2023 {Par V. Leonen, £7 Bfm.]

€ 927 Phil. 577 (2022} [Per 1, Zalamede, En Bancly .y

i

5-54775 was penned by Presiding
Branch 93, Regional Trial Court,

P
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made by Wolfpac. The members of the public individually perform the
works by clicking the play button and making the samples audible. Such
performance is not actionable because the potential consumers performed
the musical work in private before deciding whether they would purchase
the ringback tone. ‘There is no puhlic perception in such a way that persons
outside the potential consumer’s normal circle of family and their family’s
closest social acquaintances are or can be present. It must be stressed that
what is prohibited is a public perfotinance, not performance per se.”

Next, the ponencia finds that the pre- hstenlng function was outside the
scope of the memoranda of agreement between Wolfpac and FILSCAP
members-composers, which only authorized Wolfpac “to convert [the musical
works] into a form which can be downloaded” and “to offer and sell the same
to the general public.”® According to the ponencia, this provision, in relation
to another provision that expressly withholds the exercise of the composers’
rights outside the terms of the agreements,” leads to a:conclusion that Wolfpac
is only authorized-to make ringback tones and offer them for sale, but not o
advertise the sale of the ringback tones by letting potential buyers preview a
portion of it free of charge.'® In this regard, the ponencia asserts that while
advertisements are a way to offer the ringback tenes to the public, “the
agreement does not expressly allow the use of t}‘e songs in marketing the
ringtones.”’! | -

Musical ‘works are “intangible Work[s ] of art- composed of a
combination of sounds. perceptible to the senses.”’? They are not 1eadﬂy
identifiable unless otherwise made tangible in thc; form of sheet music or
something similar, or as sounds that may be heard. The title of a musical
work, if any, does'not always suffice to differentiate the work from another,
because it is the original combination of sounds that makes a musical work a
work of art protected by copyright. Inevitably, multiple musical works may
share the same title, and composers may even reuse titles for different musical
works, resulting in the works only being d1stmgmsb able from each other when
they are made perceptlb]e to the senses.

Here, the ringback tone offered for sale by Wolfpac is not equivalent to
a musical work by a FILSCAP member. Ringback tones are a transformation
of compositions fixed in a particular format by some technical processes.™
Because of the nature of the format and the processes invelved in transforming

Ponencia, . 16
id. at 18—19, citing vollo, v. 21.

M
10 Id
2 I at20.

Cosae, Inc. v. Filipino Socigiy of Compasers, Sutfors, and Publishers, Inc., GR. Wo, 222537, February
28, 2023 [Per J. Hernando, En Bane] at 15, This pinpoint citation refers to the copy of the Decision
uploaded to the Supreme Court website, .

B See Phil. Home Cable Hoidings, Inc. v. 535:1513 ; '}Of sty of Composers, Authors, ond Puhl;skerf Tm ”
1.R. Ne. 1881‘33, February 21, 2022 [Per JU L.:.yar’ En Bane].
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the musical work, a ringback tone will not necessarily approximate the sound
of other fixations—sound recordings--ot the musical work.

Hence, it appears that in order to provide comprehensive information
on the ringback tones for sale, Wolfpac allowed potential buyers to listen to
20-second portions of the ringback tones. The pre-listening function may
confirm to potential buyers that the title of the work, its artist or composer,
and other song metadata correspond to a specific musical work. Potential
buyers may use the pre-listening function to determine whether the ringback
tone is an acceptable transformation, approximation, or version of a rusical
work they may be familiar with, and if they are willing to pay to obtain it.

It may be reasonably construed that the provision of such informatién
serves as an enticement or encouragement to consumers to purchase the
ringback tones. Succinetly put, the pre-listening function is advertising™® for
the ringback tones, the intended result of which is to increase the sales of the
ringback tones, with a corresponding portion of the profits to-be apnortloned
to the composers according to their agreements with Wolipau '

The provision ofa pomon of the musical work Uffcred for 5319 is all the
more necessary when the commerce takes place on a dzgrtal marketplace. An
analog mode of advertising intangible goods, such as in a print pubhcatmri
offers an incomplete accounting of the goods’ features to consumers, becatse
the actual essence of the intangible good cannot beperceived in that medivm.
To reiterate, what is being sold is a musical work; it is practical that the
musical work itself be presented to the buying public for their consideration.
Further, the mechanics of the pre-listening fimction, including the method of
accessing the sample of the ringback tone and the duration available, serves
as an assurance that a potential buyer is not b,at;.dted,by ‘a freely-available
portion of the ringback tone. A 20-second portion of a ringback tone on a
website is an imperfect substitute for a ringback tone, which must still be
purchased and downloaded to a mobile phone to be of actual use.'®

- Thus, finding that “to offer and sell”. dees not necessarily include
reasonable means of advertising the goods for sale according to the design of
the platform through wh}ch they are baﬁmg sold fails to.consider the scope of
what the offer pecially of in tanfﬂblp goods throughl a
digital marks;,tpiaw —may unm /‘ (m sarrow definition of what a third-
party setler is. penmu,ted to do o :«:L goods based on works under ligense from
another may, in fact, be to the dmr:mu it of the licensor’s expecied share of

4 Rf:pub“a, Act MNo. 7394, zm 4{h}, ’I‘u, i Constimmer Aci of the Philippines. Article 4(5) defines advertising
as “the business of gom‘epma‘umﬁ. crssenting of making available to the public, through any form of
mass media, fact, data ar information sbovt the ali :thus ﬁ,atwea, quality or availability of consumer
products, services of eredit” . w0 o ee s o _ -

Ponencia, p. 2. ‘ ‘ TR . : C M,
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the proﬁts; and contrary to the reason for Why the works were 1ice_5nsed in the
first place. ‘

Nonetheless, I agree with the ponencia that the ptealistening function
constitutes fair use, and thus, no infringement took place.!®

Before resolving whether the pre-listening function is fair use, this
Court must first reckon with whether it was proper for Wolfpac to invoke fair
use at all. To emphasize, this case involves a licensée grantéd some but not
all rights to certain works, who is claimed by the licensor to have exercised a
right that they did not pay the privilege to exercise for, The licensee now
invokes as a defense: against the infringement claim that their use was, in fact,
fair use, notwithstanding the terms of the agreement between the parties.

The excluslve bundle of rights granted to authors and creators in our
copyrlght laws is not absolute. The Intellectual Property. Code admits of
several exceptions where certain uses of a work do not infringe on the
copyright holder’s rights, even if the use is unauthorizéd or unlicensed. These
limitations on the exclusive rights of authors and creators are in line with the
State policy that the private economic rights embodied in intellectual property
laws may give way to the public good.’” As explained by the Intellectual
Property Office of the Philippines in its Guidelines on Statutory Fair Use in
the Intellectual Property Code:

‘Copyright is not an absolute right. The exclusive rights afforded by
law. to authors and creators over their works were never meant to be all-
encompassing, for to make such rights unlimited in scope and application
would be an affront to the State’s policy of “promiot [ing] the diffusion of
knowledge and information for the pro*notlon of nzmoaal development and
‘progress and the common good” Thus, the framers of the present
Intellectual Property Code of the Philippines (IF Code) deemed it necessary
to include in the law certain acts which, when commitied by a user of &
copyrighted work, would not constitute copyri ght infringement even if these
were done without first securing a license from ‘thu copyright owner.

" Statutorily, these acts are d@%rmed as Himitalions on copyright. We know
them by the more common term “fair use.”!3 (Citation omltted)

Section 184 of the [ntellectial Property Code enumerates several
limitations to copyright which pertain to rminimal, pri’vam noncommermal or
publicly beneficial uses of cupvugﬁie:“ werk

SEC. 184. Limitations on n;:wgm - 184.1. ’Qot\mthstandmb r the
provisions of Chapter V, the following alts shall not constitute infringemend
of copyright:

Y fd at21- 46 ‘ .
7 Hee ABS-CBN Corporation v. (yczm PS5 Phil Tk G5 ¥
¥ ntellectual Propesty Oifice of the Phili

Property Code (2024, p. 1., '

/
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(a) The recitation or performance of a work once it has been
lawfully made accessible to the publw if done pri ately and free of charge
or if made strictly for a charitable or religious lnbtltuthIl or society;

(b) The making of quotations from a published work if they are
compatible with fair use and only to the extent justified for the purpose,
including quotations from newspaper articles and periodicals in the form of
press summaries: Provided, That the source and the name of the author, if
appearing on the work, are montiorif:d;

(c) The reproductlon oF commumoatlon to. he public by mass media
of articles.on current political, social, economic, scientific[,] or religious
topic[s], lectures, addresses(,] and other works of the same nature, which
are delivered in public if such use is for informaticn purposes and has not
been expressly reserved: Provided, That the souree is clearly indicated;

{(d) The reproduction and communication to the public of literary,
scientific[,] or artistic works as part of reports of current events by means
of photography, cinematographyf,] or bromoas*mo to the extent necessary

- for the purpose;

(e) The inclusion of a Work in a publication, broadcast, or other
communication to the public, sound rooordmg[,j or film, if such inclusion
is made by way of illustration for teaching purposes and is compatible with
fair use: Provided, That the source and of the name of the awthor, if
appoarlng in the work, are mentioned;

() The recording made in schools, universities, or educational
institutions of a work included in a broaddast for the use of such schools,
universities],] or educational institutions: Provided, That such recording
must be deleted within a reasonable period after they were first broadcast:
Provided, further, That such recording may not be made from audiovisual
works which are part of the general cinema repertoire of feature ﬁlms exoept
for brief excerpts of the work:

(g) The making of ephemeral recordings by a broadcasting
organization by moans of its own facﬂlues and tor use in its own broadcast;

(h) The use made of a work by or under the ditection or control of
the Government, by the National Library[,] or by educational, sc1ent1i1c[]
or professional institutions where such use is in the public interest and is
compatible with fair use;

D 111@ pubho performance or gho uonunumoat,on tc tho public of a

_ woxk in a place where no admission Too charged in respect of such pubho

performanse or communication, by a club or institution for charitable or

educational purpose only, whose aim is not profit making, subject to such
other limitations as may ‘r:eo;prmw r" n the Regulations;.

{i) Public display ofthe oz'igiv;a?or a copy of the work not made by
wmeans of a iom slide, television imagef,] or otherwise on screen or by
means of any other devicd or pracess: Provided, That either the work has
been publisied, or, that ‘Le criginal or the copy displayed has been sold,
given away or otherwise fransferrad to another pgrson by the author or h‘lS
successor in title; and
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(k) Any use mad{‘ of a work for the pUIpise of any judicial
proceedings or for the giving of professional advice by a legal practitioner(;]

)] The reproduction or distribution of: publi‘;hed articles or
materials in.a specialized . format exclusively for the use of the blind,
visually- and readmg,—unpau*cd persons: Provided, That such copies and
distribution .shafl be made on s nonprofit basis and shall indicate the
copyright owner and the date of the original publication.

184.2. The provisions of this section shall be inierpreted in such a
way as to allow the work to be used in a manner which does not conflict
with the normal exploitation of the work and does not unreasonably
prejudice the right holder’s legitimate interests.

Private reproducllons of published works 19 reprographlc reproduction

by libraries,® and reproduction of computer programs’! under certain
conditions may also be done even-without the copyright holder’s consent.

1%

24

21

INTELL PROP CODE, sec. 187 states:

SEC. 187. Reproduction of Published Work -1 8 7. No’fmth&‘ranmnk, the provision of Seotlon 177, and
subject to the provisions of Subsection 187.2, the private 1<,pmducmm of a published work in a single
copy, where the reproduction is made by a natural person exclusively for research and private siudy,
shall be permltted without the authorization of the owner of topyright in the work.

187.2. The permission granted under Subsection 187.1 shall not extend to the reproduction of

(a) A work of architecture in the form of building or-other construction;

(b) An entire book, or a substantial part thereof, or of a musical work in graphic form by wprographlt
means;

(c) A compilation of f data and other materials;

(d) A computer program except as provided in Section 189; and

{e) Any work-in cases where reproduction would unreasonzb iy conflict with a normal explmtatlon of the
work or would otherwise unreasonably prejudice the legﬁnnate interests of the.author.

INTELL. PROP. CODE, sec. 188 states:

SEC. 138, Reprographlc Reproduction by Libraries, - 188 1 "401w11hslanu1ng Lha provisions of
Subsection 177.1, any library or archive whose activities are not for profit may, without the authomatlon
of the author or copytight owner, make a limited umber of copiesof the work, as may be neces%ary for

 such institutions to fulfill their mandate, by reprographic reproduction:

(a) Where the work by reason of its fragile character or rarity cannot be lent to user in 1ts ormmal forim;

{b) Where the works are isolated articles contained in composite works . or brief portions of other

published works and the reproduction is necessary to supply them; when this is considered expedient, to
persons requesting theit loan for purposes of rescarch or study mste.id of endin g the volurpes or bookleis

which conitain them; and

(c} Where the making of such limited copies 1s in: erder to prc%erfve ‘and, if necessary in the event that it
is lost, destroyed or rendered unusable, replace a copy, or to replace, in the permanent collection of
another sitilar Hbvary or archive, a copy which bas been losi, deﬂtmyed or rendered unusable and copies
are not available with the publisher.

188.2. Notwithstaniding the above provisisns, it
published in several i volumes or to producs mi
ihs,, voiume tomc or ]:-‘II” is su uf s’o :

shaii not be permaasﬁnc To prmuce a volume of a work
i tomes or pages of Png;tzmes or similar works, unless
ied; Thatevery. Hbrary witich, by law, is entitied to receive
“when .>pa,_ci.al reasons so require, to reproduce a copy of a

published work whiﬁih 'is mmick,seu HEoT
INTELL. PROP. CODE, sec. 189 siates: : :
SEC. 189, Reproduction of Comprter. Frogram. - 1841, Notwiths tandip;, g the provisions of Section 177,
the reproduction in orne {13 back-up crpy ov 'Iud})i'c'rll'}ﬂ of a cornputer program shall be permitted, without
the authorization of the auther of, or other QHIEE of eop ﬂwh:‘m, wompmpr pmgmm !‘y the lawful
ownet of that comyputer progran: Providad ;

(a) The use of the cowputer pro gram
for which the computer program. habn besn @b? YHERRET,

(b} Archival purposes, and, for they wod Eh -;iaxxfﬁviiﬁr owned copy of the cornputer progmm n
the event that the 1awtuﬁ Gotapiiter program 15 lost, destroved or renderad
unusable. ' R T
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Another limitarion 0 copyright is the fair use of a copyrighted work,
provided in Section 185.1 of the Imdlectual Property Code, as amended by
Republic Act No. 10372: '

SEC. 185. Fair Use o f aC opyrighted Work. — 185. 1 The fair use
of a copynghted work. for rrmuam, comument, news. reporting, teaching
including limited number of copies for classrooin use, scholarship, research,
and similar purposes is not an iifgﬁfiﬁfgcnwnt of copyright.

Decompilation, which is mderstaod here to bé the reproductmn of
the code and translation of the forms of a computer program to achieve the
interoperability of an independently created computer program with other
programs may also constitute fair use under the criteria established by this
section, to the extent that such decompilation is done for the purpose of
obtaining the information necessary o achieve su(,h mteroperabmty In
determining whether the use made of a work in dny pa:rtzcular case is fair
use, the factors to be considered s‘qaj mclude

{a) The purpose and character of the use, induding whether
such use is of a cc)mmercxal Tature oF is for uon—proﬁt
educational purposes;

{b) The nature_; of the copyrighied work;

(c) The amount and sibstantiality of the portion nsed in
relation to the copyrighted work as a Whole" and

(d) The etfect of the use upon the potential market for or
value of the copyrighted work.

Should fair use be invoked as a defense to an allepation of copyright
infringement, all four factors must be considered based on the facts of the
case.”? Some limitations to copyright in Section 184 refer to fair use, such
that they “require the application of the General Fair.Use Principle in Section
185 of the [Intéliectual Property] Code in addition to the conditions that

govern the specific act.”?

In this case, the Regional Triai Court in its June 16, 2008 Judgment
found that the pre-listening function was fair use, and thus, did not infringe
the copyright of FILSCAP’s members. ™ The ponencia now upholds the trial
court’s analysis. | e

pmsesqmn uf ’che copy m‘“ the mmfn,sm—.-pmgmm ua_sf.,s to be 1awf 41

189.3, This provision shall be without prejadics to the application of Section 185 whenever appropriate.
2 ABS-CBN Corporation v. (Gnzon, '75% Phil, 709, 758 (2015) {Per J. Leonen, Second Division].
Intellectual Property Off fws of ihe }‘Li 1;‘5*1&,‘* Guidelines on Statutory Fair Use in the Intellectual
Propeity Code (?024) . Sef, isdiaho “'jé%f’es 369 Phil. 764 {1999) {Per I. Pardo, First
Division]. .

Porercica, p. 2.
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While a contract is the law between the parties,® this Court has
nevertheless ruled that pursuant to Article 1306 of the Civil Code,? provisions
of law which may regulate certain contracts are deemed written therein and
shall govern the contracting parties’ relations.”” Regarding the transfer,
assignment, or licensing of works under copyrlght Section 180 of the

Intellectual Property Code pm\fldes

SEC. 18¢. Rights ofﬂssigﬁéé or Licénsee. —180.1. The copyright
may be assigned or licensed in whele or in part. 'Within the scope of the

‘assignment or license, the assignee or licensee is entitled to all the rights

and remedies which' the assignor or licensor had with respect to the
copyright.

180.2. The copyright is not deemed assigned or licensed inter vivos,
in whole or in part, unless there is a wriiten indication of such intention.

180.3. The sybmission of a literary, photographic[,] or artistic work
to a newspaper, magazine|,} or periodical for publication shall constitute
only a license to make a single publication unless a greater right is expressly
granted. If two (2) or mere persons jointly own a copyright or any part
thereof, neither of the owners shall be entitled to grant licenses without the
prior written consent of the other owner.or owaers.

180.4. Any exclusivity in the economic rlghts in a work may be
exclusively licensed. Within the scope of the exclusive license, the licensee
is entitled to all the rights and remedies which the hcensor had with respect
to the copynght -

180.5. The copyright owner has the right to regular staternents of
accounts from the assignee or the licensee with regard fo assigned or
licensed work.

Section 180 does not explicitly place arly" restrictions on what may be
agreed upon by the parties in.a copyright transfer, assignment, or licensing
agreement In contrast, Section 195 renders invalid by operation of law any

waiver of moral rights that has certain injurious effects to the author:

SEC. 195. Waiver of Moral Rights. - An author may waive [their] rights
mentioned in Section 193 by a written instrument, but no such waiver shall
be valid where its effects is to permit another:

195.1. To use the name of the author, or the titie of {their] ..
work, or otherwise to make use of [their] reputation with
respect to any version OF’ xdcmza, om of [their] work which,

5

27

CiviL CODE, art. 1159 states:
Article 1159, Obligations dl“‘img from c*\m!.a:ﬂ, have a the foree of law betwoen the coutracting parties
aud should be complied with in good farh.
CviL Copg, art. 1306 states:

Article 1306. The contracting partizs may es:db
they may deerm convenient, pro'q
or public policy. -

Heirs of San Miguel v. Goupt uf Apn

.....

4
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because of alterations therein, would subsiantially tend to
injure the literary or artistic reputation of another author; or

195.2. To use the name of the author witil.r-espect to a work
[they] did not create.

It is undisputed that the memoranda of agreement between Wolfpac and
FILSCAP contains an exclusivity clause. This clduse expressly reserves all
other rights of FILSCAP’s members, and states that those rights and
authorities not expressly authorized in the memoranda are excluded.”® The
rights licensed to Wolfpac are thus delimited by the terms of its contract with
FILSCAP.” The controversy in this case arose when FILSCAP contested
Wolfpac’s pre-listening function as an act within the scope of the right it
granted to Wolfpac to “offer and sell the [ringback tones] to the general
public.”? -

Fair use is a maiter of defense in copyngh* mﬁmgement 30 Here, the
root of the alleged infringement is conflicting interpretations of the reasonable
extent of a right already licensed by the copyright holder. Tagree that Section
185 of the Intellectual Property Code, as amended, may at times supersede the
grants and reservations of copyright mutually ags ced upon by the contracting
parties in a copyright licensing contract. Under circumstances such ags the one
prevailing in this case, which concerns a breach of contract where the breach
is tantamount o copyright infringcment the atleged infringer may invoke fair
use regardless of their previous consent to be bound to exercise only those
rights included in the contract.

Considering the factors enumerated in Section 185.1, Wolfpac’s use of
the copyrighted works by means of the pre-listening function is fair use. The
pre-listening function is a truncated disiribution of -an authorized
transformation of musical compositions which ultxmateiy redound to the
beneﬁt of the copynoht holders. While the use is of a commercial nature—a
way by which Wolfpac’s products may be selected for purchase—-it dogs not
appear that Wolfpac generates additional profit other than that of a successful
sale by providing this pre- ]1stcn;ng function to potential buyers. As discussed,
the very nature of musical works as being uniquely identifiable to the average
consumer only when in a form audible to them makes audible versions of said
works a logical mode of presenting them. Moreover, as polnted out by in the
ponencia, the pre-listening excerpt is of a “reag oqable_ana necessary’ portlon
of the work, enough fo fulfill-Us advertis ng:, purpose but not be a substitute
for the ringback tone due to the wechrical requirements to utilize ringback
tones as intended.® In sum, even without & fnding that Wolfpac’s pre-
listening function is 4 mdqmm‘}m vty pge“taimn of t;e ught granted to it to

B Popencia,p. 18.
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offer and sell rmsbac'k tones, the pre- “listening funcnorT blln constitutes fair
use by an entxty aiready authorized to: use the COpVI'} ighted works.’

As a result of the evolution of inteliecméi prdpcrty laws into their
modern-day conception, copyright is practlcaﬂy 11;dtspensable to our present
culture and discourse:

Copyright is profoundlv 111tcrtwmed with culture. Many, if not all,
copyrighted works can d,na do bnape ldentltles of persons groups,
'commumnes and nations, Copyright is not merely economic; it also
- embodies “discursive power—the right to. create, and control, cultural
meanings.” The State recognizes this not just WlT,h copyright law, but also
with laws that promote and protect art, literature; cuiture workers, and the
preservation and dcvelopment of national cultural heritage.® (Citations
omitted) :

A robust and effective copyright system is vital. ‘Yet, by virtue of
copyright as “iegal superstructare,” those who benefit from the unchecked
accumulation of wealth through their monopoly over intellectual creations
may not be the individual human authors et m[e‘lectual creations, but
monelithic corporations:

Technologies do not create great fortunes by themselves, as any
inventor knows. But the laws that determine who-owns technology have
created monumentally wealthy corporations and ‘individuals into whose
bands the revenue flows. It is not just that the richest corporations in the
world are owners of copyrights and patents and litile else, nor that sixteen
of the fifty richest people in the world have fottupes derived in whole or
part from copyright industries. These mountainous monnybags are fed
every hour of every day by the purchase of products-and services around the
globe that couid be provided for far less - and in some cases. for free —if the
laws of copyright were written way. Inteliectual properly is now precisely
what its nineteenth-century opponenis uomplamed about, on a scale they
could not have urna,gmed In place of the “tax on rc,admg,” that they feared,
we have taxes on viewing, listening, playing games and cuddly toys.

The cost of copyright to ordinary people is not io be measured only
by the addition it makes to the price of scheolbeoks, music downloads and
movie tickets. Its taxing cifect also Inoreases the cost of access to television
and radio, since the broadcasters have to pay Heense fees. In fuct, because
so many things are now protected by dopyright - even the design of your
flat-pack sofa and the cartoon on your brealfast ceical packet — there is
probably no way of compuiing what share of your expenditure trickles
upwards through retailers mci distiibutors and manufachers to the ultimate
owner of the almost everlasting rentg goner avng mompohcs ¢reated by
patent and wony*'igrrt"*w By any manner of reckoniag, it is quite a chunk.
One of the fow economisis t have i.;r_. cf to do the sums pui the ﬁgufe for
2018 at {USD1 & %G per persomn pm vear, - . o
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_ (,opymghi is the c!cphant in . t‘le 'mom whun it comes to
understanding the origins of the wealth gap i’ modern societies. It is a
major engine of inequality in the twenty-fifst centuiy.** (Citations omitted)

The globalized reglme of mteﬂemaai m operty laws also carries with it
the danger of disproportionately favoring the interests and desired outcomes
of so-called highly-industrialized natic i the detnment of the Global
South: ' - o '

~ An essential instrument in the process of neo-colonialization by economic
means is the establishment of a legal framework of international irade,
which confers legally cnforceable rights that support and safeguard
economic penetration and control. This includes, as a prerequisite for the
making of an “informal empire” like in colonial times, the creation of
property rights and the gnarantee of protection of & orelgn prcperw rights in
dependent regions. However, unlike in the colonidlera, the most-important
property rights, which fulfil this role in the twenty-first century, are
intellectual property rights. -This is because intellectual property rights do
not attach to objecis u‘r physical substance, like land, raw material or plant
and machinery, but are abstract legal xoncepts of umzmlté‘d fexibility as
regards extent and-time.*?

This Court must be mindful that “’{g]opymgh’z rcgulatmn should not be
reduced to economic exercises by individuals.”*® In a zealous defense of
copyright, courts must take care to curtail the rent-seeking®” behavior of
copyright holders that benefits neither the mind that created the work nor the
audiences that benefit from access to it. Laudable efforis to protect
proprietary entitlements due to this iation’s creative citizens must not
undermine, but instead strengthen and rcmmrce, fundamental policies in favor
of the common good

ACCORDINGLY, T vote to DENY the Petition for Review on
Certiorari and AFFIRM the Juae 16, 2008 JLdgme*tﬁ and September 16, 2008
Order of Branch 93, Regmna,] Trial Court, Quezon: Clty in Civil Case Neo. Q-

- (5-54475. S
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