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ZALAMEDA, J.:

Speed does not necessarily signal lack of diligence, much
less negligence. This  is especially the "case in "equity
investments, which can be in constant flux. Markers move fast.
1o maintain the viability of our social security system, career
service professionals should be empowered to make tzmely‘
mvestment deczszons wzthout superﬂuous bureaucracy

: The Cases

These consohdated petltlons for review on certiorari and petltlon for
certiorari' (pet1t1ons) seek to reverse and set aside the Decision® dated 17
August 2005 and Resolution® dated. 27 February 2006 of the Court of
Appeals (CA) in CA-G.R. SP. No. 83093, CA-G.R. SP. No. 83141, and CA-
G.R. SP. No. 83889, and the Decision® dated 27 May 2008 and Resolution’
" dated 10 November 2009 of the CA in CA-G.R. SP. No. 83727.

ST Des1gnated additional Member vice Rosmo J
*  Roilo (G.R. Nos..171770-72), VoL. L, pp. 17~59 Rol[o (G.R. No. 171746 48) Vol I pp-.12-61; Rollo
{G.R. No. 185250), pp. 11-86. .
2 Rollo {(G.R. Nos. 171770-72), Vol. L, pp. 64- 99; penned by Assoc1ate Justice Andres B. Reyes Ir. (a
former Member of this Court) and concurred in by Associate Justices Lucas P. Bersamin (a former
' Member of this Court) and Celia C. lerea Leacooo
3. 1d. at 86-93. ' _
*  Rollo (G.R. No. 185’790) Vol. 1, pp- 90-109 permed by Associate Jusiice Arcangehta M. Romilla-
Lontok and concurred in by Associate Justices Mariano C. Del Castillo (now a retired Member of this
. Court) and Ricardo R. Rosario (now a Member of this Court).
i 1d. at-111-115.
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In CA-G.R. SP. No. 83093, CA-G.R. SP. No. 83141, and CA-G.R.
‘SP. No. 83889, the CA reversed and set aside the Decision® dated 25 June
2002, as modified by a recommendation’ dated 01 July 2002 and a
Memorandum® dated 02 July:2002, of the Office of the Ombudsman -
(Ombudsman) in  OMB-ADM-0-01-0375 (OMB-0-01-0641), finding
respondents Horacio T. Templo (Templo), Edgar B. Solilapsi (Solilapsi), and |
Lilia S. Marquez (Marquez) guilty’ of Conduct Prejud1c1a1 to the Best
Interest of the Service and meting the penalty of suspension for six months.
In CA-G.R. SP. No. 83727, the CA affirmed the Ombudsman’s Decision

and Ommbus Order after dlsrmssmg the appeal for havmg been taken out of
time. .

Antecedents

The Social Security System (SSS) is a corporate body tasked to
“establish, develop, promote and perfect a sound and viable tax-exemipt -
~social security system suitable to the needs of the people throughout the
Philippines.” It is -directed and controlled by the Social Securlty '

. Commission (Comm1ss1on) 0

* During the period material to these cases, Republic Act No. (RA) =
1161, as amended by RA 8282 (SSS Law),'? governed the SSS.” The law
-mandated the SSS, through.the Commission, to.invest revenues in a fund
known as the Investment Reserve Fund (IRF). The IRF was comprised of
revenues not needed. to. meet SSS’ current administrative and operational
expenses and ‘its current benefit obligations. ¥ The Commission was
authorized to invest the IRF in various bonds,. shares’ of stock, promlssory
notes, and other securities that meet. certam requirements."

¢ Rollo (G.R. Nos. 171770-72), Vol. I, pp: 345-422; rendered by Chairman Joselito P, Fangon and
- Members Plaridel Oscar J. Bohol and Marlyn M. Reyes-Agaa, reviewed by Director Mary Susan S.

Guillermo, recommended for approval by A5515tant Ombudsman Pelagio S. Apostol, and appr0ved by

Ombudsman Aniano A. Desierto. : :

Id. at 420; made by Director Mary Susan s Guﬂlermo

*  {d. at 423-424; penned by Assistant Ombudsman Pelagio S. Apostol !
*  Republic Act No. 1161, as amended by- Repubhe Act No. 8282, Secs. 2 and 3; Republic Act No 11199

Secs. 2.and 3. '
' Republic Act No. 1161, as amended by Repubhc Act No 8282, Sec. 3; Republic Act No. 11199, Sec. 3
" Entitled “An Act to Create a Social Security. System Pr0v1dmg Sickness, Unemployment, Retlrement
Disability and Death Benefits for Employees,” approved on 18 June 1954. _

12 Entitled “An Act Further Strengthening the Social Security System Thereby Amending for This Purpose

" Republic Act No. 1161, as Amended, Otherw15e Known as the Social Securlty Law,” approved on 01

 May 1997.

3 Republic Act No. 1161, as amended bv Repubhc Act No. 8282 was repealed and superseded by
Republic Act No. 11199, entitled “An Act Rationalizing and Expanding the Powers and Duiies of the
Social Security Commission-to Ensure the Long-Term Viability ‘of thet Social Security System,

- Repealing for the Purpose Republic Act No.. 1161, as Amended by Repubhc Act No. 8282 Otherwise
Known &s the “Social Security Act of 1997.7

4 Republic Act No. 1161, as amended by Repubhc Act No. 8282, Sec. 26.
Supra. ‘




Decision 4 " G.R.Nos. 171746-48,
- - ' 17177072 & 185290

. Specific o shares of stock Seet1on 26 (1) of the SSS Law set the
followmg standards '

- ® In preferred or common shares of stocks listed or about to -
be listed in the stock exchange or options or warrants to such stocks or,
subject to prior approval of the Bangko Sentral ng Pilipinas, such other
risk management instruments of any prime or solvent corporation or
financial institution created or existing under the laws of the Philippines
with proven track record of profitability over the last three (3) years and
payment of dividends at least once over the same period: Provided, That

-such investments-shall not exceed thJ.rty percent (3 0%) of the Investment
Reserve Fund; x x X :

. Within the SSS, the Securities Trading and Management Department
(STMD) was in charge of recommending to the Executive Management
Committee (EMC) the various companies where equity investments were to
be made.’s Once the STMD’s récommendation for investment was endorsed
by the EMC, the same was submitted to. the Commission for approval.”‘ :

‘ Sohlap51 was the Senior.Vice President for Investments. of SSS. He |
was charged with the. management and investment of SSS funds, including
. the IRF, and supervised the STMD." Templo was the Chief Actuary and
Execulive Vice President for the Investments and Finance Sector. Templo
was also a member of the EMC." . Other EMC members were respondents
Carlos Arellano (Arellano) as Chairman and then Executive Vice President
Leopoldo Veroy. (Veroy).- Marquez was the Department Manager of the
. Loans and InVestments Department Wthh like the STMD, was also under
Sohlap81 s superv151on

At the 12 J anuary 1999 regular meetlng of the -Commission, the
Commission resolved to direct management to, among: others, “submit a list
of stocks and other kinds of investments the Commission will allow SSS to

‘invest in, including the overall SSS portfolio, a running total of the
investment reserve fund and how much.of it is already being filled, as well .
as all information showmg the movements in stock investments.”*!

Accordingly, in a Memorandum dated 18 January 1999, then STMD
Head Rizaldy Capulong (Capulong), with Solilapsi’s approval submitted a
proposal for the 1nclus10n of ten (10) new stock issues in the equities

15" Rollo (G.R. Nos. 171770-72), Vol. I, pp. 174-177.
" Rollo (G.R. Nos. 171770-72), Vol. 1L, p. 600.

¥ oId. . . ‘ L :

.19 Id . - : ‘

2 Rollo (G.R. Nos. 171770-72), Vol. I, p: 127.

" Rollo (G.R. Nos. 171770-72), Vol. 11, pp. 743-744.
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tA

portfoho of SSS, “subject to the oompletmn of financial prOJectlons and : )

- further economic “analysis.”® Among the issués' included in the ‘proposal

were shares .of stock of the Phlhppme Commerolal Intematlonal Bank
(PCIB) B

Capulong recommended that the 1nc1u31on of the stocks be sub]ect to .
the following cond1t10ns '

1. - For economic analys1s industry or : sectoral growth
' prospects to which these companies may be classified should
be at par or better than the government’s forecasted Gross
Domestic Product growth for the year of 2.6% to 3.1%. In'
case this is not met, the company’s industry position, that is,
whether a monopoly. or market leader, should be considered..

2. For security analysis which includes portfolio

" risk/return considerations, companies selected should have
positive earnings forecast for the medium term period, 1999
to 2001 2 : :

On 19 January 1999 the EM(, approved the proposal ‘and endorsed it
for approval.” In its Resolution No. 44, the Commission approved the
inclusion of the issues in the SSS equities portfolio, mcludmg the add1t10nal
.-conditions relatlng to econom1c and secunty analyses 2 : -

Thereafter ina memorandum dated 10 February 1999 Capulong, with -
- Solilapsi’s approval, recommended the inclusion of the issues listed in his 18
January 1999 Memorandum after finding that they have complied with the
additional conditions imposed in Resolution No. 44.2” The EMC approved -
" the recommendation on 10 March 1999.2 Commission approval was no
longer- sought as its earlier approval -only became 1mp1ementab1e through '
compliance with Resolutlon No. 447 ‘

Pursuant to his 18 January 1999 Memorandum Capulong, in a
Memorandum dated 19 April 1999, recommended to the EMC - the
investment of P11 Billion. in common shares of Equitable Banking
Corporation (EBC), Metropolitan Bank and Trust Company (MBTC), and

2 Rollo (G.R: Nos. 171770 72), Vol 1, pp 178-179.
B-1d.at178.

2 Id at179.

B Id. at 534.

- % Id. at 535-536.

¥ 1d. at 180-181.

% Id. at 181.

¥ Rollo (GR_NOS 171770-72), VoI II p. 603
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PCIB.* The EMC approved and endorsed Capulorlg:“s recommendation.?!
Thereafter, in Resolution No. 332 dated 04 May 1999, the Commission

' approved the. investment of ?11 Billion in the common - shares of EBC,
MBTC, and PCIB 2

Sometime in the first week of May 1999, Templo was informed that -
there would be a meeting with Equitable Banking Corporation Investment,
Inc. (EBC Investment) and the Government Service Insurance System |
(GSIS) (collectively, the buyers group) on SSS’ possible partrcrpatron in the

purchase of a block of PCIB shares.* The shares, comprising 72% of PCIB’s ~

issued and outstanding capital stock, were to be unloaded by Benpres .
Holdmgs Corporation, Meralco ‘Pension Fund, Consolidated Robina Capital
‘ Corporatlon and John Gokongwei, Jr. (collecuvely, sellers. group) .

At that time, Arellano was abroad for a social security conference, but-
before he departed, he left instructions to follow-up on the developments on
the impending buy-out of PCIB,. in which other major banks were also
interested.’® As Templo was not available for said meeting, he asked
Solilapsi to attend the meeting between the buyers group and the sellers
‘group.® Templo and an SSS lawyer attended two other meetings wherein the
7 detarls of and documentation for the transactron were drscussed 37 :

The sellers group gave a hmrted timeframe to make a bid for the
‘acquisition of the PCIB shares. The sellers group also 1rnposed a deadline for
the exeouuon of the Sale and, Purchase Agreement, i.e., 12 May 1999 ®

- After the contract and other dOouments had been agreed upon by the
buyers and sellers group on 10 May 1999, Sol11apsr returned to the SSS
© offices.”® He gave the contract documents to Attorney Amador Monte1ro
(Monteiro), then Senior Vice President for Legal and Collecuon, for review.
Solilapsi also attended to the preparation of the recommendation to purchase
PCIB shares, including its justifications.* To .meet the sellers group’s
deadline of 12 May 1999, the recommendation had to be finalized in time
- for the Cornmrssmn s. regular board meeting the next day, or on 11 May

. ¥ Rollo (G R. Nos. 171770 72), Vol. 1, pp 542-543.

31 Rollo (G.R. Nos. 171770~ -12), Vol. 11, p 779,

2 1d. at 780.

3 1d. at 604-605. ‘

- % 1d at 1937-1959%; In the transaction documents Benpres Holdmgs Corporation and Meralco Pension
Fund were referred to as Benpres Group while Consolidated Robina Caprtal Corporatron and John

~ Gokongwei, Jr. were referred to as Robina Capital Group. ‘

* 1d. at 605,

36 Id.

37 Rollo (G.R. No. 171770- 72) Vol. 1 p. 68

® 1d. at67.

¥ 1d. at 127

“1d. at 68.
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1999. Otherwise, SSS and the rest of the buyers group Would. not be able to
submit an offer since the Commlssmn only met once a week."!

Sohlap51 searched for Capulong to instruct him to prepare the
summarized study and recommendation, but Capulong could not be
. located.”? Thus, Solilapsi requested Marquez to prepare the recommendation -

only in terms of form,. W1th the substance prov1ded by Sohlap81 and the .
STMD staff.® | ' :

In a Memorandum dated- 10 May 1999 prepared by Marquez with
Solilapsi’s approval, SSS’ participation in the purchase of PCIB shares to the
extent of P7.5 Billion was recommended.” It was proposed that SSS,
together with EBC Investment and GSIS, submit an offer at a price of
$290.075 per share.*® SSS and GSIS were to purchase 23.5% each of the
offered shares while EBC Investment was to acqulre 53% of the offered
shares : : :

The EMC approved and endorsed the recommendation.” In. a _
Memorandum dated 11 May 1999, Attorney Monteiro stated that the Legal
“and Collection Department have reviewed the documents and found the .
terms and conditions thereof to be in order.48

At the 11 May 1999 regular board meeting of ‘the Commission,
Sohlaps1 presented the proposal.’ After dehberauons the Comrmssmrr
" approved the recommendation under 1ts Resolutlon No. 381.%

As -authorized .by. the COmmission, Veroy “and Templo signed the
tender offer letter prepared by the buyers group.” On 12 May:1999, the
parties executed a Sale-and Purchase Agreement and Escrow Agreement.”’

" On 24 May 1999, the Monetary Board of the Bangko Sentral ng
: P111p1nas (BSP) approved the sale and purchase of, the PCIB shares. The
following day, the Commission nominated Templo and Veroy to assume
directorships in PCIB in hght of SSS’ Shareholdmgs in PCIB.*

- % 1d. at 68; Rollo (G.R. No. ;71770 72), VoI i, p- 602.
2 1d. at 127. _ .

&

Id. at 127-128, 169, ‘
“ Rollo (G-R. No. 171770-72), Vol. 1, pp. 312-323
4 1d. at312-313. | o

“ 1d. at313. , c o _ :
9 Rollo (G.R. No. 171770-72), Vol 11, p. 789. - : 8 - /
#  Rollo (G.R. No. 171770-72), Vol. I, p. 335.- : i
*  Rollo (G.R. NO 171770-72), Vol. 11, p. 797 .

% Roilo (G.R. No. 171770-72), Vol: 1, pp. 315-317.
$1. Rolio (G.R. No. L71770-72), Vol. II, pp. 1937-1992.
214 at611. \
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Subsequenﬂy, EBC and 'PCI-B were merged. SSS retained its two |
seats in the board of directors of the merged bank, which became known as
Equltable-PCI Bank (Equitable- PCI) 3

On 28 August 2001 petitioners in G R. Nos 171746- 48 (Clrlaco et
al.) and G.R. No. 185290 (Marissu G. Bugante),** all SSS officers and-
members, - filed an Affidavit-Complaint™ - with the Ombudsman against
several SSS officials—Templo, Veroy, Solilapsi, Monteiro, Marquez, and
 Arellano—and members of the Commission—Rafael Estrada (Estrada),
Miguel Varela (Varela), Marianita Mendoza (Mendoza), Juan Tan (Tan),
Cecilio Seno (Seno), Raul Inocentes (Inocentes), Bienvenido Laguesma
' (Lfaguesma), and Aurora Arnae_z (Arnaez),

Complamants claimed that sa1d SSS officers and Comnnssmners were
responsible for - the purchase of PCIB shares at an overprice of
?1,165,431,344.00.°° The alleged overprice was derived from the difference

between the supposed market price of PCIB shares at P245.00 per share, and .

the purchase price of 290.075 per share.”’As such, the impleaded SSS
officers and Commissioners were guilty of Grave Mlsconduct and Conduct
_ PreJud1c1al to the Interest of the Service.*® _

In the main, respond'ents 'al_le'ged-that the claimed overprice’ was, in
reality, a premium, which is normal ‘in negotiated purchases of blocks: of
shares. ReSpondents further claitned that the purchase of PCIB shares
- _comphed with all requlrements for its va.11d1ty and was supported by diligent
stud1es

" Ruling of the Office of the Ombudsmah

In a Decision®® dated 25 June 2002, the Administrative Adjudication
Bureau recommended that: (1) Arellano, Templo, Solilapsi, and Marquez be |
found guilty of Grave Misconduct; (2) Estrada, Varela, Mendoza, Tan, Seno, -
Laguesma and Amaez be found guﬂty of Conduct Prejudicial to the Best

® Id. at 611-612. :

% The original complainants, also included Maribel D. Ortiz and Vlrglma E. (Jallarde both of whom did
not file any petition before this Court.

% Rollo (G.R- No. 185290) Vol. 1, pp--143- 151

*1d. at 143. :

o T Id. at 148,

% 1d. at 149.

* " 1d. at 351-397. ‘ ‘ '

© % Rollo (G.R. Nos. 171770~ 72), Vol. I, pp. 345 422; rendered by Chairman Joselito -P, Fangon and

Members Plaride]l Oscar J. Bohol and Manyn M. Reyes-Agama, reviewed by Director Mary Susan S.
Guillermo, recommended for approval by Assistant Ombudsman Pelaclo S Apostol, and approved by

" Ombudsinan Aniano A. Desierto.




© % 1d. at 424.
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Interest of the Serv1ce and (3) Veroy, Monten"o and Inocentes. be absolved- |
of the charges. 5!

The Dec1S1on of the Adm1mstrat1ve Adjudtca‘uon Bureau was modified
by a recommendation® -dated 01 . .Tuly 2002 of Director Mary Susan S.
Guillermo and a Memorandum® dated 02 July 2002 of - Assistant
Ombudsman Pelagio S. Apostol, both of which were adopted by - then
Ombudsman Aniano A. Desierto. As modified, the Decision found Templo;,
Solilapsi, and Marquez guilty of Conduct PreJud1c1al to the Best Interest of-
the Service, and imposed a penalty of suspension- for six months without
pay. As to the other respondents, including those already out of government.
service at the time the complaint was filed,* the case was dismissed for lack
.of adrmmstranve ]urrsdlcnon and insufficient evidence.®®

o The Ombudsman ruled that the purchase of PCIB shares was preceded' |
" and supported by diligent study, as evidenced by. various STMD
Memoranda.* The 10 February 1999 memorandum was based on reports of
various stock and ﬁnancial analys'ts.sl- |

~ As to the liability of Marquez the Ombudsman modified the
Administrative Adjudication Bureau’s conclusien that she should not have
prepared the 10 May 1999 Memorandum as she did not belong to STMD.
The Ombudsman ultimately ruled that such fact was of no significance. This
*is because the Memorandum was: reviewed by Solilapsi, the official charged
with the management and investment of SSS funds, and eventually approved
- by Templo, the Chief Actuary.  Moreover, the alleged overcharge was
~obscured by the various changes 1n the market price of PCIB shares.®

The Ombudsman conceded that the IRF can be _used to. acquire shares

_ at'a premium, as ‘was done in the past. Nonetheless, it noted that the

purchase of shares was done with haste, thereby foreclosing a diligent and

independent study on the reasonableness of the offer at £290.075 per share.”

~ For this reason, Templo, Solilapsi; and Marquez Were found gullty of
Conduct Prejudicial to the Best Interest of the Service.”” '

| MOthl’lS for - reconsrderatmn from both the complamants and

81 1d. at 418-419.

5 Id. at 420; made by Director Mary Susan s. Gulllermo

& [d. at 423-424; penned by Assistant Ombudsman Pelagio S. Apostol.

 1d. at 420; The respondents out of govemment servu:e were Arellano Estrada, Varela, Seno, Lacruesma
“and Arnaez. :

. % Id. at 420424
% 1d. at 423.

7 Id. at423.

% Id.at 425424,

Id




T B Id. at 489.
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respondents were denied in an Omnibus Order’ dated 03 March 2004. The
' Ombudsman maintained that respondents are guilty of Conduct Prejudicial
to the Best Interest of the Service for the undue haste in their
recommendation to purchase PCIB shares.”

The Ombudsman also backtracked on its earlier ﬁndmg regardmg the
significance of the 10 May 1999 Memorandum.-It ruled that the execution of
the Memorandum by Marquez and the approval thereof by Templo and
_ Solilapsi' cannot be countenanced because it would create disorder in the

flow of responsibility and accountablhty in the SS8.

‘ Marquez', Solilapsi, and Templo elevated the Ombudsman’s Decision
and Omnibus Order to the CA: Also, believing that all named respondents
should have been penahzed ‘petitioner Marissu G. Bugante (Bugante) ﬁled a

Rule 43 petltlon for review before the CA.

The petmons of Ma_rquez Sol11aps1 and Templo were docketed as
CA-G.R. SP. No. 83093, CA-G.R. SP. No. 83141, and CA-G.R. SP. No.
83889, respectively. -Meanwhile, the petition of Bugante was docketed as
' CA-G.R. SP: No. 83727. Bugante’s petition was not consolidated . with the |
others.” Hence, two sets of Decisions and Resolutions were issued by the
CA. ' o ' ' '

Ruling of the CA

CA-G.R. SP. No. 83093, CA-G.R. SP.
No. 83141, and CA-G.R.. SP No.
83889

~In‘its Decision dated 17 August 2005, the CA reversed and set aside
the Ombudsman, holding ‘that there was insufficient evidence of Conduct
~ Prejudicial to.the Best Interest of the Service. It was not shown that the share
. purchase violated the law or . other administrative rules, or that it was
attended with intent to have personal gain.” The study of the investment was
made since J anuary 1999, Whlle the actual purchase was made in May

T 1. at 479-495; penned by Graft Investwation & Prosecution Officer II Adoracmn Al Afrbada- ,

" recommended for approval by Director Joaquin F. Salazar, and approved by Deputy Ombudsman Victor

- C.Femnandez.. -
7 1d. at 488-489. -

™ 1d. at 41.
7 1d. at 81.
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1999.7 Although the ‘reports for the _épprovai of the purchase were written
‘and approved in just one day, this was not sufficient to prove that the-
“transaction was underhanded.” - - o

The CA further ruled that respondents did not act with fraudulent
‘intent or bad faith. Respondents merely exercised their discretion to manage

the IRFE. The CA also pointed out the inequality in the Ombudsman’s .

 decision when it absolved others who committed the same acts.™ o

- Asto the alleged damage of more than P1 Billion, the CA found that =
- said amount had not been lost by SSS. SSS maintained possession - of the
stocks. It would have suffered loss if the stocks were subsequently sold at
very low prices, but this was not the case. Hence, SSS did not suffer any
actual loss.” B L

P_e:ti_tidners filed motiohs for rcct;nsideration, but these were -denied by
the CA in jts Resolution® dated 27 February 2006. '

CA-G.R. SP No. 83727 ~

, In a Decision dated 27 May 2008, the CA dismissed Bugante’s appeat
. and affirmed the Ombudsman’s Decision and Omnibus Order. The CA ruled .
that the petition was filed out of time: As such, the Ombudsman’s Decision
and Omnibus Order had already attained finality.”! :

Bugante Iﬁoved for reconsideration, but the same Was denied in a
Resolution®? dated 10 November 2009. ' '

Hence, these Petitions.

" During the pendency of thése ¢ases, Bugante, kpetiti'oner,'in' G.R. No.

185290, passed away in May 2017.% She was not substituted by her heirs as
the latter “halve] no interest in. the result of the proceedings.”® Similarly, ~

. Arellano and Seno passed away on 20 February 2013 and 18 February 2018,

: 78 Id

7 Id.

™ Id:at 81-84.

" Id: at 84.

% 1d at 86-93. ) '
81 Rollo (G.R. No. 185290), Vol. {,p. 108. - .- .
2 Rollo (G.R. No. 185290), Vol. II, pp. 111-115. -
B Rollo (G.R. Nos. 171770-72), Vol, I, p. 2227. .
¥ OTd : S
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respectively.®

| On 02 January 2020, SSS filed a Manifestation, stating that the parties

to these cases are no longer.connected with SSS.¥ The SSS Emiployee
Services Department issued a* Certification stating the “parties’ dates of
separation from service and the causes thereof.*” Templo, Solilapsi, and
Marquez availed of optional retirement effective 31 December 2010, 01 June
| 2014, and 03 January 2011, reS];)ecttvely.88

- The Ombudsman on 14 January 2020, also mformed the Court that,
- on 24 August 2009, then Secretary Romulo L. Neri, President and CEQ of
888, filed a Manifestation (Compliance Report) with the Ombudsman.® The
Manifestation (Compliance Report) states that Templo, Solilapsi, and
"Ma.r%uez had already served their respective six-month susPensmns W1thout '

pay.”
Issuee |

The issues for this Court’s re's‘t)lution are:

1. Whether petltloners in GR Nos 171746 48 have standing to
appeal the CA Decision and- Resolutlon in CA-G.R. SP. No 83093, CA-
- G.R. SP. No. 83141 and CA- G.R. SP. No 83889,

2. Whether the pet1t10n in GR No. 185290 should be cons1dered
closed and termmated in. 11ght of Bugante S death

3. Whether the Ombudsman availed of the correct remedy  when it
filed a petition for' certiorari under Rule 65 instead of a- pet1t10n for .
- review on certlorarz under Rule'45; and - ‘

4. Whether_me CA'erred'in‘ absolving Templo, Solilapsi, and Marquez N

5 1d. at 1613, 1708, ‘

%" Rollo (G.R. Nos. '171770-72), Veol. 1L, p. 2242.

¥ " Jd. at 2248; Bugante was separated from service on 29 May 2017 due to death; Templo on 31 December

2010 due to optionat retirement; Solilapsi on 01 June 2014 due to optional retirement; Marquez on 03
* January 2011 due to optional retirement; Areliano on 24 January 2001 due to co-terminous separation;

"Estrada on 30 August 2001 due to expiration of term; Varela on 05 September 2001 due to expiration of
" term; Mendoza on 07 January 2015 due to-end of term; Tan on 27 August 2003 due to expiration of
“term; Seno on 12 December 2000 due to expiration of term; Laguesma on 24 November 2016 due to
“end of term; and Arnaez on 14 September 2004 due to end of term. :

¥ Id. at 2248. ' :

¥ Id. at 2249-2255.

0 1d. at 2259-2263.
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of ahy administrative 1iabi1ity. >
Ru‘liﬁ-g of the Court ,

Preliminarily, these Petitions were not rendered moot by the fact that
all respondents are no longer in public service: The outcome of these cases
- would determine if Templo, Solilapsi, and Marquez are entitled to receive

salaries and emoluments not . pa1d to them du:ang thelr sm—month
suspenswns :

We deny the petitiens forvbeing procedurally defective. In addition, .
the petition in G.R. No. 185290 should be cons1dered closed and terminated
- in light of Bugante S death

In any case, even if We were to ignore petitioners’ procedural lapses
the petitions must be denied just the same. We affirm the CA Decision and
Resolution absolving Templo, Sohlap51 and Marquez, albeit for different
reasons. In addition-to the CA’s finding that diligent studies preceded the =
“ purchase of PCIB shares, We hol@:'_i that respondents’ actions were consistent
with what others similarly skilled and situated would have done and. the
payment “of a premium was justified. Moreover, non-obtainment of
anticipated profits and Marquez s preparation. of the 10 May 1999
Memorandum do not constitute Mseonduct or Conduet PI‘E‘:JlldlClal to the
Best Interest of the Serv1ce '

Petitioners in G.R. Nos. 171746-48 -
do not have standing to appeal. the
" CA Decision and Resolution in CA-
G.R. SP. No. 83093, CA-G.R. SF No..
83141, and CA-G.R. SP. No. 83889 -

Marquez challenges the standing of Ciriaco, et al. to appeal the CA
- Decision, arguing that the latter cannot file a petition independent from the
Ombudsman.® Relatedly, Solilapsi ‘argues that private complainants in an
administrative case are merely witnesses.” As such, they are not parties
adversely affected by a decision exoneratmg public officials.™ .

On the other hand C1r1aeo et al. counter that they have. the r1ght to

U See Office rf the beputy ()mbyaﬁgmar Jor. M.v.na’anao v I Zauder G.R. No 219062 29 January 20?_0
citing Amended by Adminisirative Order No. 17 (2003).

%2 Rolle (G.R. Nos. 171770-72), Vol. 11, p. 561

2 1d at 625. '

* 1d,
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appeal because they were impléaded before the CA.” They further assert
- that, as members and officers of the SSS, they have the duty to see to it that
- all laws and regulations affecting the SSS are complied with.* =

We fmd_ that' Ciriaco, et al.‘does not have standing to appeal the CA
‘Decision. S o o

Locus standi is a right of appearance in a court of justice on a given
question.” To have locus standi, one must be a real party in interest, i.e., one
_ who stands to be benefited or injured by the judgment in the suit, or one
entitled to the avails of the suit.”® In detérmining standing, the nature and

objective of the action must be considered. -

The 'purpose of an administrétive,proceedirig is to protect the integrity
. of the public service.” An administrative offense is committed against the
government and public interest." It does not involve any private interest."

"~ Hence, similar to .criminal proceedings,'” the complainant in an
administrative case is merely ‘a witness for the government.'” This
~ characterization has been observed regardless of the entity where the
‘administrative complaint was filed—the Civil Service Commission (CSC),™™
the Ombudsman,'® or even this Court.'* : | - '

Rl

5 Rollo (G.R. Nos. 171746-48), Vol. Ii1, pp. 1183-1184.
5 1d.at 1184, o

% (Canlags v. Bongolan, 832 Phil. 293, 323 (2018).

5 RULES OF COURT, Rule 3, Sec. 2. :

99

o

el

See Gutierres v. Commission on Audit, 750 Phil. 413, 427 (2015); see also De Jesus v. Guerrero 111, 614
Phil. 520, 531 (2009). ST

0 Ofice of the Ombudsman v. Samaniego, 586 Phil. 497, 512 (2008), G.R. No. 175573, 11 September
2008, . . : - o . -

10l Qee Paredes v. Civil Service Commission, 270 Phil. 165, 182 (1990).

192 oy, Ventura, 840 Phil. 650, 663 (2018): -

Again, jurisprudence holds that if there is a dismissal of a criminal case by the .
trial court, or if there is an acquittal of the accused, it is only the OSG that may bring an - -
appeal on the criminal aspect representing the People. The rationale therefor is rooted in
the priciple.that the party affected by the dismissal of the criminal action is the People and
not the petitioners who are mers complaining -witriesses. For this reason, the Péople are
deemed as the real part|ies-in—i‘ntefest in the criminal case and, therefore, only the OSG
can represent thém in criminal proceedings pending in the CA or in this Court. Ini view of = -
the corollary principle that every action must be prosecuted or defended in the name of .
the real party-in-interest who stands to'be benefited or injured by the judgment in the suit,
or by the party entitled to the avails of the suit, an appeal of the criminal case not filed by
the People-as represented by the O8G is perforce dismissible.

19 gupranote 101 at 168. . : ' B '

108 Geo Td at 169, o : :

195 See Ochoa, Jr. v. Dy Buco, G.R. Nos. 216634 & 216636, 14 October 2020. - ) :

1% Sy Academia, 275 Phil. 775 (1991); Lape#ia.v. Pamarang, 382 Phil. 325 (2000); Mercado v. Salcedo,
. 619 Phil. 3 (2005, B - - ) . \

=3
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In Paredes v. Civil Service ‘Commission (Jt-"a:::re'd‘-:«:s)',“:’7 the Court en
banc held that a witness has no standing to appeal an exonerating decision
because he or she is not the party adversely affected by it.!% Otherwise put,

- while anyone may file a complaint before the Ombudsman not all may
appeal a decision in an adrmmstratlve case. e

Notably, the complamaut lack of interest in'an administrative case
paved the way for this Court’s abandoriment and modification of earlier
doctrines on appeals. Prewously, the uniform rule was that the disciplining.
authority may not appeal a decision reversing its ruling.!"® However, in Civil

Service Commission v. Dacoycoy (Dacoycoy),"" the Court ruled that the

CSC should be allowed to appeal: an exonerating decision of the CA;
- otherwise, no one would be able to file an appeal to this Court, thus:

‘Subsequently, the Court of Appeals reversed the decision of the
" Civil Service Commission and held respondent not guilty of nepotism.
‘“Who now may appeal the decision of the Court of Appeals to the
Supreme Court? Certainly not the respondent, who was declared not
guilty of the charge. Nor the complainant George P. Suan, who was
- merely a witness for the government. Consequently, the Civil Service -
Commission has become the party adversely .affected by such ruling,
which seriously prejudices thie civil service system. Hence, as an aggrieved
party, it may appeal the decision of thé Court of Appeals to the Supreme
Court. x x X' (Empha51s supphed ).

_ Throughout the years; the doctrine in Dacoycoy underwent several
clarifications and qualifications.’ Eventually, the government’s right to
appeal expanded to cover the Ombudsman and other disciplining
authorities, ' Lo | |

These - detf eIopments' uotWithstandmg, the rule. on complainants as
mere witnesses has largely remained the same. Jurlsprudence holding that

the private complamant has no nght to appeal remams good law. '™

We are aware of subsequent rulings that seem to have accommodated

107

Supra note 101

1% See Ochoa, Jr. v. Dy Buco G.R. Nos. 216634 & 2166"6 14 October 2020.

- Supra note 97 at 320, citing Baltazar v. ‘Mariano, 539 Phil. 131, 140 (2006). -

10 See Office of the Ombudsman v. Gutierrez, Sli Phil. 389, 405 (2017)

_ 366 Phil. 86 (1999). . ;
N2.7d. at 104-105. ‘ ’

W Qes Civil Service Commission v. A/mf‘juela 707 Phtl 420, 445 (2013) see also Office of the
Ombudsman v. Gutiervez, 311 Phil. 389, 403 (2017). _

U4 See Light Rail Transit Authority v.'Salvafia, 736 Phil. 123, 142 145 (4014} see also Office of the
Ombudsman v. Samaniego, 586 Phil: 497, 510 (2008).

S See National Appellate Board of the Xational Police Commission V. Mamauag, 504 Phﬂ 186 (2005)
see also Separate Concurring Opinion of J. Melo in Floralde v. Court of Appeals, 392 Phil. 146 (2000),

G.R. No. 12_:048 08 August 2000, .
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a degree of private standing in appeals from administrative decisions. In -
~ these cases, the Court considered the dlrect effect of the admmlstratlve case
on the complamants

In thlzppzne J‘vanona! Bank v. Gareia, Jr (PNB)," the Court allowed
Philippine National Bank (PNB) to appeal a CSC decision exonérating one
. of its employees. PNB, previously: government-owned, -was privatized
during the pendency of the CSC appeal. The CA ruled that PNB, then
already a private entity, had no stahding ‘to appeal the CSC decision.
- However, this was reversed by the Court, holding that PNB had the rlght to
preserve its name as a premier bankmg institution:

In'the same light, herein Petitioner PNB has the standing to appeal
to the CA the exoneration: of' Respondent Garcia. After all, it is the
aggrieved party which has complamed of his acts of dishonesty. Besides, -
this Court has not lost sight of the fact that PNB was already privatized on -
May 27, 1996. Should respondent. be finally exonerated indeed, it might-
then be incumbent upon petitioner to take him back into its fold. It should
therefore be allowed to appeal a decision that in its view hampers its right
'to sélect honest and trustworthy" employees, so that it can protect and
preserve its name as a prenﬁer"banking institution in our country.“"

In the recent case of . Chmg v, Bonachzta—chablanca (Chmg) U8 she
| Cou.rt ruled that private complalnant therein had’standing to appeal the CA
decision. Respondent official approved the construction and operation of a
fuel station near a residential area that caught fire. The fire incident, which
was the basis of the administrative complaint, personally traumatized ‘and
~affected the complainant; Whose re51dence was rlght beside the burned
bulldmg e '

These cases show that there is room to introduce exceptions. to .
" Paredes, similar to those in criminal cases.'® However, these exceptions
should be carved out on ‘a limited case-to-case basis, and only when
warranted. by the circumstances. Otherwme courts would be overburdened -

. by multiple appeals from numerous htlga:ms as what transpired in the cases

at bar.

Moreover, any excep‘tidn should be grounded -Qn the complainant’s

1

. 115 437 Phil. 289 (2002).
"71d, at 296.
% G.R.No. 244828, 1'? October 2020,
e’ 1d. B .
" 1 There havg been instances where the Court permitted an offended pany to fi le an appeal without the
intervention of. the Office of the Solicitor General, such-4s when the oﬁ"ended party questions the civil
aspect of a decision of a lower court, when there is denial of due process of Jaw to the prosecution and
_ the State or its agents refuse to act on the case to the prejudice of the State and the private offended
party, when there is grave error commilted by the judge, or when the interest of substantial Jus‘uce 50
requires. (Cabral v. Bracamonte G.R. No 2::3174 23 January 2019).
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-personal and substantial interest in the suit, similar to those in PNB and
Ching. In PNB, the assailed decision directly affected PNB’s right to select
trustworthy employees. In Chmgj the government official’s actrons put in
danger complamant S phys1ca1 safety and property

- Absent exceptional circumstances, the en banc ruling in Paredes
should be applied. The enduring applicability of Paredes was affirmed in
Ochoa, Jr: v. Dy Buco (Ochoa),”' where the Court reiterated that the private
complainant in an admrmstratlve case has no standlng to appeal a CA
Decision. '

- In this case, We find no reason to depart from the general rule in

- Paredes. Cirtaco, et al.’s asserteéd interest in ensuring compliance with laws
and regulations is too general and equivocal.” This concern is shared by the -
rest of the citizenry, more so by-the Omibudsman. After all, the Ombudsman
“has the mandate of enforcmg admnnstratwe 11ab111t1es of public officers.'”

Furtherrnore C1r1ac0 et al ﬁled their pet1t10n in thelr personal
capacities, and not as representatwes of SSS. In effect, their standing is
similar to any other private’ complainant who sceks to hold public officers
“accountable. This ‘interest is .already represented and protected by the =
Ombudsman. Their arguments and evidence were raised by the Ombudsman.
Thus, Cmaeo et al. are not unlquely posmoned to pursue this case:

It is true that a law 111n1t1ng the nght to: appeal in the adm1n1strat1ve
case is arule of procedure not of substantive law.'* Failure to timely invoke
a rule of procedure in-favor of ‘a party constitutes a waiver thereof.'®
However, in this case, Respondents timely raised their objections when
Ciriaco, et al. filed their appéal. While Ciriaco, et al. were impleaded as
'_respondents in. the CA, this does not constitute a waiver of objections
. because the applicable case law pertalns to appeals, not to mere partlc1pat1on |
before the CA. In fact, in Dacoycoy and Ochoa, complajnants were also
impleaded before the CA. Yet,We did not he81tate to hold that they do not -
have standing to appeal before the Court

For these reasons We hold that C1r1aco et al does not have standlng .
- to file thls appeai Lo :

121 3 R.Nos. 216634 & 216636, 14 Octoher 2020.

12 gee Roy I v. Herlosa, 800 Phil. 439, 496 (2016\)

12 Republic Act No. §770, Sec. 13.

3 Mendoza v. Civil Service Commzswo*z 304 Phll 57 64 (19943. -
12 1d. at 63, .

B2
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The petmon in GR No. ‘185.290—
" should be considered closed and
terminated in view of Bugante s death

Similar to Ciriaco, et al., Bugante being a mere witneSs does not -
have standing to file her petition. In addition, in view of Bugante’s death
G R. No. 185290 should be oons1dered closed and terminated.

Bugante’s counsel cone_ctly__points'out-that,.as a general rule, the
complainant’s death does not watrant the withdrawal or termination of an.
administrative charge; nor does thlS development render the complaint
moot.'? However, these doctrmes only apply to an administrative case to be-

| resolved at the first instance, or, spec1ﬁc to this case, at the Ombudsman
level. . ' - -

We have conmstenﬂy dlfferentlated the Ombudsman vis-a~vis judicial
appellate- proceedings.””’ The former are not bound by strict rules of
procedure in light of the Ombudsman s constitutional mandate to preserve
the public trust.”*® The latter require faithful compliance with the Rules of
Court and other statutory requirements, appeal being a mere pr1v11ege 129

Had Bugante passed away durmg the Ombudsman prooeedmgs her'
_ death would not have barred the Ombudsman from resolving her complaint.
- However, since G.R. No. 185290 is only an appeal, the regular rules on
survival of actions apply. In a cause of action that survives, the wrong
complained of primarily and pr1nc1pa11y affects property and property rights,
the injuriés to the person being merely incidental; in a cause of action that
does not survive, the injury complained of is to the person, the property and'
4 nghts of properry affected bemg incidental.” 130

This appeal d1d not surv1ve Bugante s death. It does not affect
* property rights, and Bugante’s heirs have no 1nterest to be protected by.
substitution.* Accordingly, Bugante’s petition may not be pursued by her
heirs who, in ~any case, refused to subsiltute her. Moreover, Bugante’s

1% See Tudtud v. Coliflores, 458 Phil. 49. 53 (2003) see also Ferrer v. Tebelin, 500 Phil. l 8 (2005)
127 See Baltazar v. Mariano, 539 Phil. 141 146 147 (2006} )
iz’ Supra.

1% See Heirs of Garcm I v. Municipality of Tha, Zambales, 764 Phil. 408, 416 (20] 5)

130 Jordelezav. Spouses Jardeleza, 760 Phil. 625, 630 (2015).

' Bonillav. Barcena, 163 Phil. 516, 521 (1976):

The question as to whether an action survives or not depends on the nature of
the action and the damage sued for. In the causes of action which survive the wrong
complained affects primarily and prmmpaﬂ y property and property rights, the injuries
to the person being merely incidental, while in the causes of action which do not’
survive the injury complamed of is 10 the person the property and rights of property
affected being. incidental. :

[T




Deision - . 4% . GR. Nos. 17174648,
| L 0 171770-72 & 185290

counsel has no authorltv to file- anv further pleading or motlon on her behalf,
The death of a client 1mmed1ate1y divests counsel of authorlty 132

_ Thus, We need not -belabof on' the issues raised m Bugante’ s petlﬁon
Besides, except for the timelinéss of her appeal before  the CA, her
- arguments aré virtually 1dentlcal W‘lth those of the other petitioners.

The Ombudsman . Decision and .
Omnibus Order did not become final
with respect to Templo, Solilapsi, and
Marquez; the exoneration of the other

. respondents had aiready . aﬂamed

- fi nalzty

With the foregomg, We are constramed to clanfy the Iuhng in CA-
G.R. SP No. 83727, as this seemingly affirmed the Ombudsman Decision
and Omnibus Order. In contrast, ‘the same Decision and Omnibus'Order were
reversed and set aside in CA-G.R- SP. No. 83093, CA-G:R. SP. No. 83141,
and CA-G.R. SP. No. 83889. Thus, the two sets of CA Decisions and’
Resolunons apparently COIltI'adJCT one another -

The Decision and"'ReSolutibn-_ in- CA—G.R.-SP No. 83727 dismissed
‘Bugante’s appeal on procedural grounds. Hence, these should not be
- Interpreted as an affirmation of the Ombudsman’s. rulings on the merits. .
' Moreover, the CA’s pronouncement on the finality of the Ombudsman
" Decision and Omnibus Order shotild be limited to Bugante," in view of the
timely appeal-sﬁled by Temp]o_, SoHlapsi, and Marquez. g

Notably, except for Templo Sol11aps1 and Marquez, the other SSS
Comnussxoners and officers were only impleaded in G.R. No. 185290. These
Commissioners and officers were ‘exonerated by the Ombudsman Only
Bugante appealed their éxoneration. - :

Wlth the termination of GR No. 185290 and the death of some
respondents,’ the Ombudsman De01510n in their favor shall no longer be
disturbed. This-is consistent with the rule that a decision by the Ombudsman
absolving respondents is generally final and unappealable 123 An exoneratlon B

B Carabeo v, Spousés Dingco, 662 Phil: 565, 571 ('70]])
133 Rollo (G.R. No. 185290), Vol L, p. 108. .
134 Arellano and Seno passed away on 20 Februaly 2013 and 18 February 2018 respecnvely
135 Republic Act No. 6770, Sec. 27; Ombudsrnan Admlmstratlve ‘Order No 07, as amended, Rule III, Sec.
7; Supra note 97 at 322.
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- may only be assailed through a petition for cerfiorari under Rule 65 P and
none was filed here. Hence, We confirm that the dismissal of the
administrative complaint against Veroy, Monteiro, Arellano, Estrada, Varela,
Mendoza Tan, Seno Laguesma and Arnaez had attairied ﬁnahty

’

The Ombudsman availed of t/'ze wrong
remedy when it filed a perztzon for
. certiorari under Rule 65 )

)

Re5pondents argue that the Ombudsman ava11ed of the wrong remedy
when it filed a petition for certiorari, despite the fact that it had the remedy
~of appeal through a Rule 45 petition.””” The Ombudsman counters that a |
~Rule 45 petition is improper because only questions of law may be raised

therein, and its petition alleges facts disregarded by the CA.!* ‘

‘The Ombudsman’s resort to & petition for cerfiorari is improper.

The prope1 remedy of a party aggneved by a dec151on final order or.
resolution of the CA is a petltton for review on certiorgri under Rule 45 of
* the Rules of Court.' That the petition would raise factual issues does not
affect the propriety of this mode. of appeal. Jurisprudence is replete with
- exceptioris Justl_,fymg factual review through a Rule 45 petition; the
~ exceptions need only be demonstrated and substantlated 149

| It is settled that a petition fOr'ceftiorari may only be filed when there

“is no plain, speedy. and adequate.rémedy in the course of law.'* Here; the
Ombudsman could have filéd-a Rule 45 petition, invoked jurisprudential
exceptions, then raised factual issues. A petition for review on cerfiorari was
a plain, 5peed} and adequate remedy '

Moreover a pet1t10n for certromrr carmot be used as a substitute for a
lost appeal where the latter remedy is available.!? Records indicate that the
Ombudsmnian only filed a petition for certiorari because it could not meet the
deadline for filing a Rule 45 petition.

135 See Dagan v. Office of the Ombudsman, 721 Phil. 400, 408 (2013).
37 Rollo (G.R. Nos. 171770-72), Vol. I1, pp: 562,618 and 2076.
B8 Rollo (G.R. Nos. 171770-72), Vol. I, p. 2088.- '
¥ rdul v, Alster Int'l bhrppmoServiz €3 Ine. (FR. NO 209907, 23 June 2021.
M See Pascual v Burgos, 776 Phil. 167, 169 (2016)
¥ RULES.OF COURT, Rule 65. Sec. 1. .
"¢ Taglev, Equitable PCI Bank, 575 Phil. 384, 399 (2008). -

w




Decision - ... ' . a1 . 'GR. Nos.171746-48,
o o S ‘ 171770-72 & 185290
. Initially, the Ombudsman-filed a Motion for Extension of Time (To
 File Petition for Review on Certiorari}, manifesting that it “intends to elevate
- the [CA] Decision and Resolution x X x in a Petition for Review on .
- Certiorari under Rule 45 of the Rules,of Court,” and praying for-a 30-day
- extension.'” The Court granted the motion, with a-warning that no further
~ extension shall be given.'* On-21 April 2006, or the last day of the extended

period, the Ombudsman filed a Manifestation, stating that it shall instead - °

file a petition for certiorari undérRule 65 of the Rules of Court because the
CA committed grave abuse of discretion amounting to lack or excess of
jurisdiction. - ' . o

- Had the Ombudsman sincerely believed that a Rule 65 pétition was
the proper remedy, it would not have filed a motion for extension to-file a,
Rule 45 petition, Moreover, it would not have waited for the last-day of the
- extended period before deciding on the proper mode of. appeal. It clearly
appears, therefore, that this petition. for certiorari was intended to substitute -
" alost appeal. On this ground alone, the petition should be dismissed.

' The CA correcily held that
respondents should be  absolved . of
- any administratively liability - - |

Even if We were to disregérd%the procedural defects besetting these
cases, the petitions must be denied just the same. The CA™ correctly ruled
that Templo, Solilapsi, and Marquez are not administratively liable.

Misconduct is a trahsgressio’n' of some established and definite rule of
action, more particularly, unlawful behavior or gross negligence by a public
officer.” It :indicates a wrongful “intention and 'not .a mere error of
judgment.'** Misconduct becomes grave if it involves any of the additional -

elements of corruption, willful intent to violate the law, or flagrant disregard
~ of established rules, which must be established by substantial evidence.'®

On the other hand, there is no hard and fast rule as to what acts or
omissions -constitute Conduct Prejudicial, to the Best Interest of the |
Service.”® Nonetheless, jurispruderice provides that the same deals with a o

Y5 Rollo (G.R. Nos. 171770-72), Vol. 1, pp. 2-7.

M I at 10. - ) L .

4 at 11415, o
16 CA-G.R. SP. No. 83093; CA-G.R. SP. No. 83141; CA-G.R. SP. No. 83885.,
7 Qffice of the Ombudsman v. Apolonio, 683 Phil. 553, 575 (2012).

"% Neri v. Office of the Ombudsmnr, G.R, No. 212467, 05 July 2021.

1439 See Office of the Ombudsman v. Espina, 807 Phil. 529, 541 (2017). _

- " Rodil v. Posadas, A.M. No. CA-20-36-F, 03 August 2021.
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demeanor ‘of a public officer whlch tarnished the i 1mage and integrity of his

or her public office.'™

_ The standard of 1nvestrnent related conduct govemlng SSS oﬁic1als '
was set forth in Section 26 ot the SSS LaW

SECTION 26. Investment of Resérve: Funds . — All revenues of
the SSS that are not needed to meet the current administrative and
operanondl expenses incidental to the carrying out of this Act shall be
accumulated in a fund to be known as the “Reserve Fund.” Such portions
of the Reserve Fund as are not needed to meet the current bencfit

* obligations thereof shall be knovm as the “Investment Reserve Fund”

- which' the Commission shall manage and invest with the skill, care,
prudence -and diligence necessary under the circumstances then
prevailing that a prudent man acting in like capacity and familiar
with such matters would exercise in the conduct of an enterprise of a
like character and with similar aims. Pursuant thereto, and in line with
the basic principles of safety, good yield and liquidity, the Commission .
shall invest the funds to earn an annual income not less than the average
rates of treasury bills or any other acceptable market yield indicator in any -
or all of the following: x x X (Emphas1s supplred )

Thus in assessing . thc propr1ety of respondents actrons the
benchmark should be those of a prudent man: (1) acting in like capacity; (2) |
familiar with investment mattérs; and’ (3) conducting an enterprise of a like
" character and with similar aims. Moreover, the skill, care, and prudence - -
required must be in reference to.thé circumstances prevailing. Otherwise put,
We cannot 1mpose a standard of conduct detached from the facts. :

N In this case, the OmbudSman found' Templo, Solilapsi, and Marquez
administratively = [iable -because of the speed through which the

recommendation for and approval of the purchase was made, as well as the

preparation of the 10 May 1999 Memorandum by. someone not from the

~ STMD. Similarly, Ciriaco, et al. and Bugante cite text from foreign
websites'™” to support their arguments on ‘what respondents should have
done : S : '

The main etror in thesc assertlons is they impose nebulous rules of -

action in a vacunm. Both the Ombudsnlan and the complalnants failed to =
show that someone, with the same :skillset as respondents, and faced with -
~ identical facts, would have acted differently in managing investments of a
Philippine- enterprise. ‘None of the ‘complainants belonged to the STMD or

= Fajardov Corral, 813 Pm‘ 149, 158 (_4017)
.12 Rollo (G.R. Nos. 171770-72), Vol. I, pp. 2127-2129; Rollo (GR_ Nos. 171746-48), Vol. ILL, pp. 1220-

1'723 Rollo (GR No. 185790),\/0 L pp. 74 77




G.R.Nos, 171746-48,
171770-72.& 185290

ko

v

Decision

‘the Investments and Fmance Sector cf the $88.15 It was not shown that they -

were privy to, or knowledgeable 1n, the investment decisions that led to the
purchase of PCIB shares R -

In contrast, reccrds show that the actions of Templo, 'Sclilapsi,.ancl
Marquez were attuned to the circumstances, supported by diligent studies,
and consistent with the views of others similarly skilled.

- No undue haste attended the pu?chdsé |
of PCIB shares,, it was precea’ed and’
- supported by contmuzng Studws

The expeditious purchase of PCIB shares resulted from a change in
-the STMD’s ways of working. Diring:its 12 January 1999 regular meeting,
the Commission directed Solilapsi to expedite - share purchase
recommendations because the SSS missed out on-an opportunity to buy
Metro Pacific Corporation”shares at a. lower price. The preparation of the
recommendations could not keep up with the changes in the market. Hence,
management was directed to conduct continuing fundamental analyses to
better time share purchases. The Min_utes of the 12 January 1999 read:" :

Comm1ssmner Est:ada seconded He, however, asked why 1t tock
so long for Management to conte. up with the proposal to buy wherein
the shares have moved already drastlcally about a. peso over the last .
month.

According to VP Solilapsi, the reason was that the information on
the necessary financial data and significant report which they were trying
to get from Mr. Nazareno, ‘the pre31dent hmself was presented to them
only last Wednesday and Fnday

Chairman Arellano - asked . if Management has a list' of
investments, with analysis which is continuous and the information
given.‘According to him, SSS only moved into this MPC when they saw

~ the stock moving. Before, he added, there was no information on that. He
said that what they can do probably is come up with a list of
investments next time and present it to the Commission, noting. that
even [if] the data is not complete. He also said that things change a lot -
and people are speculating that SSS will buy MPC, that is why its price

~ has gone up too and others buy ‘ahead of SSS. He sald that Management
should do somethmg about it. .

VP Solilapsi said that next meetmg, they will present a basket
of stocks with good funda_mentals by which SS8 mlght go into at the
right time. : :

¥ Rollo (GR.N@\ {71770 72}, Vol. I pp 116 Il?
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_Chairman Arellano said to include a list of basic investments the
Comrmssmn will allow man zuu,ment to invest in.

Commissioner Inocenteq also said to include a runmng total of the
investment reserve fund and how mmuch of it already is being filled, to
which Chairman Arellano said 1 17%, adding that Management should show
the movement 1ncludmg the ov rerall portfoho

‘ VP Solilapsi sard that they will submit - what the Comrmssmn
requests next meeting. (Fmph:151s supphed)

As a res'uI.t,. in its Memorandum dated 18 January 1999, Capulong -
proposed .the inclusion of 10 stock issues in the equities portfolio. This
proposal was based on data on the companies’ liquidity, profitability, and
market capitalization.”™ Data showed that the shortlisted shares complied
. with the general requirements of safety, good yield, and liquidity under the
Section 26 of the SSS Law, and the “Specific requirements under the same
pI‘OVlSlOIl : '

The shorthsted shares fell w1th1n the top 50% of all listed stocks in
" terms of daily traded value and top 20% based on market capitalization.!
The shares were also actively traded, in the market.'* Data further showed
that their net earnings were positive and non-decelerating for three (3) years
~ and: dividends were declared at least once over the same period." In fact,
accompanying’ the Memorandum was a Certification dated 18 January 1999
issued by Attorney Monteiro, . statlng that the listed corporations. “have
~ satisfied the requrrements of Sectron 26 (i) of the Social Security Act for
inclusion in the SSS equities portfolio and that they have [a] proven track -
record of profitability over the last thiree years and payment of dividends at -
least once over the same perlod 2138 Tfence, as early as the first
Memorandum, cornphance wrth the SSS Law had already been estabhshed

In the 10 .Februar§ ‘19‘99"; ‘M‘emorandurn, Capulong subrnitl:'ed_
additional, data. showing that  the shortlisted companies met the other
requirements approved by the Commission, 1.e., industry growth greater than
the government s forecasted Gross Domestic Product growth ‘and positive
 net earnings forecast for the medium-term period."” The figures supporting
these conclusions were culled from Philippine Stock Exchange (PSE)
" monthly réports and various reports from brokerage houses and financial
. analysts ') Thus, various fepotts confirmed that PCIB had good growth and

% Rollo (GR Nos. 1]1"‘70 723, Vol I 1 ,J;‘ 278—179
15 1, |

1% 1d. at 179

B Frd Id.

1% 4. at 533.°

15 .1d. at 182.
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| proﬁtablhty prospects
Finally, in the 19 Aprﬂ 1999 Memorandum where Capulong proposed:

the investment of P11 Billion i in common shares of EBC, MBTC, and PCIB,
- his recommendation was based on data on the profitability of the banks their

- rankmg in terms of total assets and capital funds, the stocks’ price-to-

earnings (PE) and prrce—to~book (P/BV) ratios, total investment of the IRFin .
the banking industry, and the banks’ d1v1dend hlstory ! The figures .
- reportedly _]U.Stlfled mvestrng in these three banks. =

| “Herice, as early as April 1999 the investment in PCIB shares had been
repeatedly studied and vetted by the Investments and Finance Sector. It had
been approved by the Commission. As stated in the approved 19 April 1999
Memorandum, the proposed -equity investments were to be “implemented
subject to favorable market conditions.”'®” The only variable left was timing.

Itis thus erroneocus to assume. undue haste simply because the 10 May .
1999 Memorandum was swiftly prepared and approved.'® The final
Memorandum was anchored on: four months of studies and cited the’
previous Memoranda’s approvals. At that point, the only issue left was .

whether SSS should pull- the ~proverbial trigger. After all, that was the

apparent goal of ‘the Comn*ussmn when it directed " Solilapsi and his
subordinates to conduct contmuous studles i.e;; so that SSS could be nimble -
‘and make the right call at the r1crht time. Requlrmg further studres would
“have been redundant ‘ ‘

- Had respondents vacﬂlated on the purchase of PCIB shares, SSS
would not have met the seller group ’s hard deadline to submit a bid. As other
banks also submitted bids,'™ it is highly possible that the sellers group would
have accepted any of these offers, thereby for eclosmg SSS’ chance of buyrngl
a huge block of PCIB shares. Had the situation been reversed, fault could
have also been dscribed to respondents for missing out on-yet another
mvestment opportumty -

Pet1t10ners pomt to afﬁdavrts executed by Capulong and Mereedrtas
G. Caculitan, then Corporate Secretary of SSS, to the effect that, except for.”

- the Memoranda, no other study was made in relation to the purchase of

PCIB shares.’ However, these affidavits only attested to the absence of any -
other study: they d1d not estabhsh that other studles Should have beenmade.

@ .

1

! 1d. at 542-550.

€2 14, at 543,

165 1d. at 43-45.
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Notably, it was Capulong who prepared the first three Memoranda,
including the 19 April 1999 Memorandum proposing the investment of P11
Billion in EBC, MBTC, and PCIB: Had Capulong believed that more studies -
should have been made, he would have stated so in his 19 April 1999
Memorandum, similar to his recommendation in his 18 January 1999 '
Memorandum. He could have also ‘explicitly alleged such position in his

. affidavit. Yet, he did not do so. This only supports the conclusion that a -
similarly skilled, prudent man would not have needed further studies before -
deciding to purchase PCIB shares. .

. The payment of a premium. was.
sufficiently justified by respondents.

As to the alleged overprice, res'pondents'sufﬁcienﬂy'showed that such
‘amount was a premium, and 1ts payment was Justrﬁed under the
: crrcurnstances ' '

Records support respondents clalm that the payment of a prermum
i.e., an amount above a share’s market price or last traded price, is a staridard
busmess practice. And the amount is usually paid when purchasing a sizable
. block of shares SSS has a hlstory of buylng and selling blocks of shares at a

premlurn . .

When SSS purchased 1,059,764 shares of Far East Bank and Trust
Company, it paid a premium of 10%, or an additional $80.00 per share, in
- view of the shares being bought as & block ' The payment of a premium
was further Jjustified by the fact that, “most likely[,] the shares of stock will
" appreciate more than that premium if they will be acquired through the stock
- exchange in an ordinary fashion.”'®” SSS also sold shares at a premium,
spec1ﬁca11y blocks of its San Miguel Corporation, Philippine Long Distance
Telephone Company, Far East Bank and Trust Company, and Union Bank of
-the Ph111pp1nes shares.'®®

" From all indications, therefore, there is nothing irregular or unusual in .-
transactmg shares at a premium. Similarly, there is no law mandating that
SSS only purchase shares at their traded prices; much less through the stock
- market. We are notin a position to 1rnpose such add1t1ona1 requirement.

Here, SSS bought 25,855,382 out of 109,750,599 shares sold by the

16 Rollo (G.R. Nos 171770-72), Vol. T p. 330
167 1. ‘ :

'_ 1%, 1d. at 836-837, 846
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sellers group. With. such huge volume the payment of a premlum is
-~ understandable. It is improper to compare the purchase’ price with the share’s

trading prices at the stock exchange. It was not shown that the volume
bought by the buyers group was avallable for purchase at the exchange '

Based on a Memorandum prepared by Capulong, the volumes bemg
traded at the exchange were only in the hundreds of thousands, with some
even in the tens of thousands.'® Assuming that the volume transacted was
available in the exchange buymg and selling 109,750,599 shares would
have affected the share prices. Similar to the conclusion in the study for Far -
~East Bank and Trust Company-shares;, PCIB share pnces may have even
 surpassed the $290.075 purchase prrce ' '

Moreover, there is no _basis “to petitioners” use of P245.00 in
computing the alleged overprice,””® This amount, while indicated as the
current price of a PCIB share in the 19 April 1999 Memorandum, was no

. longer the prevailing price at the timie the purchase was approved. The day
before Commission approved the purchase, PCIB shares reached an intra-
day high of P295.00 per share.'” On the day the purchase was approved,
PCIB shares closed at P272.50.'™ This translated to a premium of about 6%,
lower than the 10% premium for Far East Bank and Trust Company shares.

Furthermore, petitioners’ claim that respondents did not study the
purchase price is erroneous. The- $290.075 purchase price was further
justified by a Comparative. Industry Analysis. attached to'the 10 May 1999
Memorandum.'” Using PE and P/BV ratios, the proposed purchase price B
- was determined to be even lower than the market price of Bank of the
Philippine Islands and MBTC shares.'™ These ratios were used by the SSS-

. management and the Commission _’1‘n assessing the reasonableness of the
- price and its built-in premium. Thus, while the proposed price-of $290.075
did originate from EBC Investment respondents conducted an indepeéndent -
assessment. : . .

Lasﬂy, contrary to pet1t1oners claims, that SSS did not gam
controlling interest over PCIB does not negate the bases for the premium.'”
In the first place, the SSSInvestment Guidelines prohibit SSS from
~ acquiring more than 50% of a corporation’s paid-up capital.””. It does not
appear that SSS’ prev1ous transactrons with a premrum mvolved any

168 Id. at 783-788. '

™ Rolio (G.R. No. 185290), Vol. I, p. 145,
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controlling interest. Thus payment of a premium for a nnnonty interest is
not 1rregular ' :

In any case, because of its purchase SSS acquired two board seats in
- PCIB, which-were retained after the merger with EBC.'”” This put SSS in a
: pos1t10n to participate in the bank’s affaits and protect its-investment. This,
in itself, is a benefit that SSS would not have acqulred had it acquired a
-small number of shares at the stock exchange

Others famzlzar ‘with PCIB 5 f nanczal
-prospects  and  the  Philippine.
investment -environment confirmed
- that  respondents’  decision ©was
sensible o

The soundness of the 1nvestment in PCIB was confirmed by stud1es of
. other brokerage firms and financial analysts. While these studies were not
submitted to the Commission, these confirm that others similarly skilled and
familiar with the Philippine mvestment environment would have acted i n the
. same manner as respondents. :

+

Records show that Indosuez WI Carr Secuntles issued a report
' stating that PCIB shares were. undervalued by 30%, and share prices could
reach $312.50."7 Paribas noted that other banks submitted bids as high as .
2.25 times PCIB’s book value; in contrast with SSS’ bid of 1.8 times. Paribas
concluded that PCIB shares ‘could have been purchased at 2.25 times the
book wvalue,. or for P11 Biilion more,  and that would still - have” been
. reasonable considering that MBTC shares were. trading at that. level.'™
Nomura Asia snnllarly concluded that the acquisition pr1ce of P290.075 was
a fair price.'® - -

Moreover the Comrnlssron on Aud1t (COA) did not flag the
: trausactlon in its report for 1999. On the contrary, the COA observed that
“excellent investment performance fueled the growth of assets in 1998 and
©1999,” and “superior fund management and professional expertlse exerted a
: dlstlnct 1rnpact in ensuring SSS fund viability.”""

Thus, the ‘records oVerwhelmingly support respondents’ investment

14, at 817:821. B

% Rollo (G.R: Nos. 171770—72\ Vol 11, pp 1011 1026
17 1d. at 883. '
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decision. As correctly held by the CA, there is no ev1dence of |
underhandedness, fraud, or dishonesty. The 1mputat10ns against respondents

are mere surmises. For the foregoing reasons, We hold that the purchase of -
~PCIB shares at #290.075 per share ‘was prudently and reasonably made '

Non-obtainment of anticipated profits
does not evince Misconduct or.

- Conduct "~ Prejudicial to the  Best
Interest of the Service R

‘To further support their unputa‘uons of megulanty, pet1t1oners point to
events that transpired after the investment was made. Specifically, they argue
that the value of Equitable-PCI shares _eventually dipped and SSS
subsequently decided to sell its Equitable-PCI shareholding to cut' its
losses.'™ Petitioners aver that, had respondents invested the money into
| govemment treasury bllls SSS would have easily earned ?1 925 billion.'®?

. Petitioners failed -to substahtiate' their assertions. Nonetheless, even
assuming that these were true, these post—acqu1s1t10n events could not tamt-‘
the credlblhtv of respondents actlons '

The SSS Law only reqw;res. “skill,. care, prudence and .diligence -
necessary under the circumstances then prevailing.”"® Hence, what matters
~ is that investment dec151ons be carefully made based on the information then -
available. S

" As already established, respondents’ decisions were prudently made
based on the data available at that time. In the 19 April 1999 Memorandum,
PCIB’s net profits were predicted to increase by 13% due to increase in loan
growth and improving economic -conditions.”” Even' with -their skills,:

" respondents could only make mformed revenue forecasts. They have no
control over the markets, much Iess-the economy-or ‘the political Iandscape
"all of which could affect share. prlces and revenues.'® ‘

| It is accepted that all 1nvestments carry a certain degree of risk. i
. Bquity investments, or. mvestments n shares of stock, carry a higher nsk

82 Rollo (GR Nos. 171746-48), Vol I, pp- 1194-1996; Rollo {(G.R. Nos. 171770- 72) Vol. 1, pp 428— -
' 429; Rollo (G.R. Nos. 171770-72), Vol. 111, p. 2149; Rollo {G.R. No. ]85290), Vol. 1, p. 58.
" Rollo (G.R. Nos. 171746-48), Vol. IT1, pp. 1194-1996. .
1% Republic Act No. 1161, as amended by Republic Act No. 8282, Sec. 26.
 Rollo (G.R. Nos. 171770-72), Vol. 1, p. 185
186 Qe [. KENT BAKER AND GREG FILBECK, INVESTMENT RISK MANAGEMENT 7-10 (2015).
87 §1. KENT BAKER AND GREG FILBECK, INVESTMENT RISK MANAGEMENT 3 (2015).
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 than treasury bills, but with the prospect of a hlgher return.'® As long as the
requisite diligerice- was observed, We cannot hold governmént officials liable |

should these risks materialize. Otherwrse ‘"We would set a bad precedent - |

where career service professmnals would be rnade guarantors against Ioss

Relatedly, We are not_ in_ a 'position to hold that respondents ;shou'ld B
have invested in treasury bills instead. This is a matter of investment strategy
that the Court is ill-equipped to resolve. While equity investments may.be

relatively aggressive for pet1troners rrsk appet1tes, th1s does not make the"
.. Investments wrong per se.

. Section 26 (i) of the SSS Law precisely set safeguards to 'rnitigate |
- risks in-equity investments. As these were eomphed with, resPondents
actions should be sustarned

- The preparaz‘zon of the 1 0 May 1 999
Memorandum by Marquez cannot. be
the basis qof any administrative
liability. - '

As to the preparation of the 'IIO'May 1995 MernOrandum by Marquez,
the same neither constitutes Mrseonduet nor Conduct PreJudleral to the Best
Interest of the Service.

Wh_tle Marquez does not belong to the STN_[D her partrcrpatlon in the
execution of the Memorandum was adequately explained by Solilapsi.
Because Capulong, the usual. author of STMD Memoranda, was not present,

' Marquez assisted Solilapsi in encoding information which Solilapsi and the
other STMD staff provided. The help of Marquez was solicited because,
“similar to Capulong, she was also a subordlnate of Solilapsi.

Thrs minor procedural dev1at10n was warranted by the exigencies of .

the service. The tight timeframe did not afford Solilapsi the luxury of time to - -

wart for Capulong The absenee of one person should not enpple the STN[D

_ At most, the header of the. 10 May 1999 Memorandurn rnay only be

" considered inaccurate, as it specified the name of Marquez after the word -
“From.” It may have suggested that the information therein came from
Marquez,- when in truth, Marquez only asmsted in the Memorandum’s
formalization.

Nonetheless, the indication jof. Marquez’s name ‘may only be

.A 182 BrRADFORD CORNELL, THE EQUITY Risk: PREMIUM THE LONG—RUN FUTURE OF THE STOCK MARKET 18-19
(1999, ‘
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considered as an error of Judgment that is 1n51gn1ﬁeant CAll STMD -
Memoranda on record spec1ﬁed Solilapsi’s name after the word “Thru” o
. the header. In other words, all Memoranda were approved by Solilapsi as the
superior of Capulong. Since the 10 May 1999 Memorandum also indicated
Solilapsi’s name and approval, it was clear that Solilapsi was accountable for
the information and recommendatlon therein; the name of Marquez Was no
“longer relevant. | :

For the foregomg reasons,’ We hold that respondents are not_
admmlstratwely liable. Their exped1t10us actions, in and of themselves, do
not evince wrongdoing. On-the contrary, efficiency is.a virtue that all
branches of government should nurture and incentivize. Paralyzing -
. indecision should be suppressed Once all legal requirements are complied
with, government personnel should be- eonﬁdent to act as required by the -

' ex1genC1es of the serv1ce |

Aeeordmgly, Templo Sol1lap51 “and Marquez - are entltled to the
payment of salaries and other emoluments they did not receive by reason of
their six-month suspensmns 18 -

WHEREF ORE, premlses conS1dered the pet1t10n in G.R. No.
185290 is-considered- CLOSED and TERMINATED. The dismissal of the
administrative complaint in OMB-ADM-0-01- 0375 (OMB-0-01-0641) with-
respect to Leopoldo S. Veroy, Amador M. Montelro Carlos A. Arellano,
Rafzel G. Estrada, Miguel B. Vareta, Marianita O. Mendoza, Juan C. Tan,
Cecilio T. Seno, Bienvenido Laguesma and Aurora Arnaez 1s herebyA
DECLARED FINAL. - -

_ The petltlons in G.R. Nos 171746 48 and G.R. Nos. 171770- 72 are |
" DENIED. The Decision dated 17 August 2005 and the Resolution dated 27
February 2006 of the Court of Appeals in CA-G.R. SP. No. 83093, CA-G.R.

"~ SP. No. 83141, and CA-G.R..SP. No, 83889 are AFFIRMED. Respondents' |

 Horacio T. Templo, Edgar’ B. Sohlap81 and- Lilia. :S. Marquez are

- ABSOLVED of any adm1n1strat1ve habﬂlty, and should be pa1d the salaries
and other emoluments they d1d not receive by reason of their six (6)-month .
- suspensions. o

SO ORDERED. .

A gse e1ate Justice

% Ombudsman Administrative Order No, 07, as amended, Rule III, Sec. 7.
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WE CONCUR:

NG |
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: . J SE AS P. MARQUEZ

Assocmte Justlce _ o _ Assoc:1a.te Justlce

FILOMENAD. SINGH
" Associate Justice.

" CERTIFICATION

Pursuant to the Sect10n 13 Artlcle VIII of the Constitution, I certlfy
that the conclusions in the above Declslon had beén reached in consultation
~ before the case was -assigned to the writer of the opinion of the Court’s
‘Division. : '




