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DECISION

M. LOPEZ, J.:

The job description of an accused as a grocery cashier does not autoinatically
open a criminal liability for qualified theft absent convincing evidence of grave
abuse of discretion anchored on the betrayal of special trust or high degree of
confidence.

/















G.R. No. 256624

O

Decision

create a high degree of confidence between them which the accused-
appellant abused. Accused-appeliant, as established by the prosecution, is
an employee of the Pawnshop. Accused-appellant could not have
eommitted the crime had he not been holding the position of the trusted
employee which gave him not only sole access to the Pawnshop’s vault
but also control of the premises. The relevant portion of the RTC’s
disquisition reads:

Based on the extant records[,] it appears that accused Luther
Sabado was a trusted emplovee of Diamond Pawnshop. In faet, the
following circumstances show the trust and confidence reposed
on him by the shop owners, to wit: he manages the shop alone;
he has the keys to the locks of the shop; and be has access to the
vault and knows the combination of the same|[.]

The management of Diamond Pawnshop clearly had reposed its trust
and confidence in the accused-appellant, and it was this trust and
confidence which he exploited to enrich himself to the damage and
prejudice of his employer.? (Emphasis supplied)

In Homol v. People,” the Court clarified that when the gravity of exploitation
of trust is not proven, the crime is only simple theft and the abuse of confidence shall
be treated as a generic aggravating circumstance. In that case, it was not proven that
the employer had special trust in the accused. The minuscule amounts involved and
the fact that the employer allowed the accused to resign without any question
discounted the existence of high degree of confidence between them, thus:

Here, it was not proven that Dr, Robillos had special trust, or high degree of
confidence in Arlene. The allegation in the Information that Arlene is
a “secretary/collector” of Dr. Robillos does not by itself, without more, create the
relation of confidence and intimacy required in qualified theft. More telling are the
minuscule amounts involved and the fact that Dr. Robiflos allowed Arlene to resign
without any question, discount the existence of a high degree of confidence
between them. The prosecation, likewise, failed to substantiate the gravity how
Arlene betrayed Dr. Robillos’ supposed special frust to qualify, or facilitate
the taking of the money. Dr. Robillos principally hired Arlene as a clinic
secretary while her task as a collector is foreign to her usual daties. The
circumstances do not show that Arlene’s job was instremental in facilitating
the taking of the money|.]

At most, the abuse of confidence shall be considered as a gencric
aggiavating circumstance since the gravity of exploitation of trust was not
proven. Indeed, abuse of confidence is inherent in quatified theft but not in simple
thefi since the circumnstance is not included in the definition of the crime. Under
Article 14 of the RPC, abuse of confidence exists only when the offended party
has trusted the offender who later abuses such trust by comimitting the crime. The
abuse of confidence must be a means of facilitating the commission of the crime.
the culprit taking advantage of the offended party’s belief that the former would
not abuse said confidence. The confidence between ihe offender and the offended
party must be immediate and personal. As discussed above, Arlene tock advarntage
of her position as a secretary or collector in committing theft but the gravity of
exploitation of trust was not proven.?! (Emphasis supplied)

2 Jd at228-229.
G.R. No. 191039, August 22, 2022 [Per J. M. Lopez, Second Division].
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Similarly in Viray v. People. a house caretaker was convicted only of simple
theft for breaking into his employer’s home to steal several valuables. The Court
found that the employer denied the accused access to the house, which refuted the
degree of trust and contidence betweei them, thus:

This Court is inclined to agree with the CA that the taking committed
by petitioner cannot be qualified by the breaking of the door, as it was not
alleged in the Information. However. we disagree from its finding that the
same breaking of the door constitutes the qualifving element of grave abuse
of confidence to sentence petitioner Viray to sutfer the penalty for qualified
thefi. Instead, We are one with the RTC that private complainant did
not repose on Yiray’s “confidencc” that the latter could have abused to
commit qualificd theft,

The very [act that petitioner ~forced open™ the main door and screen
because he was denied access Lo private complainant’s bouse nepates the
presence of such confidence in him by private complainant. Without ready
access to the mterior of the house and the properties that were the subject of
the taking. it cannot be said that private complaint had a “firm trust”
on pctitioner or that she “relied on his discretion” and that the same
trust reposed on him facilitated Viray’s taking of the personal
properties justifying his conviction of qualified theft.

To warrant the conviction and, hence, imposition of the penalty for
qualified theft, there must be an allegation in the information and proof
that therc cxisted between the offerded party and the aceused such high
degree of confidence or that the stolen goods have been entrusted to the
custody or vigilance of the accused, In other words, where the accused had
never been vested physical access to, or material possession of, the stolen
goods. it may not be said that he or she exploited such access or material
possession thereby cominitting such grave abuse of confidence in taking the
property.”® (Emphasis supplied)

The Court in People v. Maglaya® likewise refused to impose the penalty
prescribed for qualified theft when the accused was not given material possession or
access to the property. The Court determined that the accused did not act with grave
abuse of confidence despite his duties involving the handling and receiving of money
from his employer’s customers, viz.:

Although appellant had taken advantage of his position in
committing the crime aforementioned, We do not belicve he had acted
with grave abuse of confidence and can be convicted of qualified theft,
because his employer had never given him the possession of the machines
involved in the present case or allowed him to take hold ol them. and it docs
not appear that the former had any especial confidence in him. Indeed. the
delivery of the machines to the prospective customers was entrusted, not to
appellant. but 1o another employee,™ (Emphasis supplied)

Consistent with case law, the Court finds that Joy’s work as a cashier does not
instantly make her crimwnally liable for qualificd thett absent proof of grave abuse

= 720 Phil. 841 (2013) [Per ). Velasco, ir.. Third Division].
o d. at 852-853.

141 Phil. 278 (1969) [Per C.). Concepcion, Fn Guncl.

B fe at 285.
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of confidence anchored on the betrayal of special trust. The fact that Joy handles
grocery ilems does not mean that her job entails a high degree of confidence. A
grocery cashier does not have exclusive access, management and discretion over the
employer’s properties and funds. Common practice even suggests different layers of
monitoring. A bagger or another personnel checks and tallies the items with the
receipt after the cashier scanned the goods. A supervisor had to intervene and enter
codes in the cash register in case of errors in scanning the items. A cashier cannot
decide alone how to deal with customers’ concern as to the items bought. Roving
guards are always watchful of the movement of employees, customers, and goods in
the grocery store. This is in addition to hidden cameras installed in the store
premises. Given such level of scrutiny and vigilance on the part of the employer, it
can hardly be said that SM Hypermarket had a firm trust on Joy or that she can rely
on her discretion in handling its properties. To be sure, SG Pacheco testified that he
is assigned in the front end checkout counter to prevent pilferage on the part of the
employees. SG Pacheco readily invited Joy to an investigation after the dubious
transaction involving miniscule amount, to wit:

Q. Where were you assigned at that time?
A: At the front-end checkout counter.

XXXX
Q:  And will you teli the court of your relevant duties and functions while
you were assigned at that particular area in the supermarket?

A: “Magmonitor po ng items at mga empleyado sir.”

Q:  What do you monitor about the items and the employees?
A: *Yong mga magnanakaw po sa mga empleyado sir.”

XXXX
Q: How did you notice that the items presented or taken by the customer
were not scanned by the cashier?

*“Don po ako nakatayo sa harap mismo don po sa POS.”

A
;. What’s that POS?
A:  “Bale don po lumalabas yong items kung nascan or hinde don makikita.”

XX XX
ATTY. ARCEGA: POS means point of sale.
XXXX

Q:  How long did you watch them?
A 8 to 10 minutes sir.

Q:  After they concluded the transaction what did you do?
A:  Bale inimbitahan ko po sa opisina sir.”™?

[narguably, there is no evidence that Joy could not have committed the crime
had she not been holding the position of a cashier. Again, the abuse of special trust
must be grave to aggravate and qualify the commission of the crime of theft. On this
point, the Court is convinced that Joy took advantage of her position in committing

¥ Rolfo. pp. E18120.
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the crime but not on the Jevel ot grave abuse of confidence. Thus, the crime is only
of simple theft attended with generic aggravating circumstance of abuse of
confidence. Joy's argument that she did not act with malice is unsophisticated. As
the CA aptly observed, the sheer number of items that Joy did not scan speaks
volume against her theory of negligence or human error. Finally, the totality of
circumstances proved that Joy and Lourdes conspired to commit the crime of theft.
Lourdes went to the grocery store, selected items, and lined up at the counter where
Joy is assigned. Thereafter, Joy did not scan soime of the goods, allowing Lourdes to
take them without paying for their value. Verily, conspiracy exists where the accused
acted in concert showing unity of purpose and execution. In this case, Joy and
Lourdes performed specific acts with such closeness and coordination indicating
common design to commit the felony.?

Under Republic Act No. 10951,*! the penalty for simple theft is arresto mayor
to its full extent if the value of the property stolen is over PHP 500.00 but does not
exceed PHP 5,000.00.°® The Indeterminate Sentence Law is inapplicable as this
penalty does not exceed one year. With the presence of the generic aggravating
circumstance of abuse of confidence, the imposable penalty must be within the
maximum period of the prescribed penalty which ranges from four (4) months and
one (1) day to six (6) months. This Court imposes upon Joy the straight penalty of
six (6) months. There is no civil liability since the stolen items were returned to the
private complainant.

ACCORDINGLY, the Petition is DENIED. The Decision dated July 27,
2020 and Resolution dated May 25, 2021 of the Court of Appeals in CA-G.R. CR
No. 42322 are AFFIRMED with MODIFICATION in that peutioner Joy
Batislaon 3 Balicbalic is found guilty of simple theft and is sentenced to suffer the
penalty of imprisonment of six (6) months.

SO ORDERED.
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AssOciate Justice

W People v, Aritado. G.R. Nos. 250100-02, Macch 21, 2022, < https://sc judiciary. gov.ph/250 [00-02-people-of-
the-philippines-vs-rommnel-c-arnado/> [Per J. Zalameda, Second Division].

An Act Adjusting the Amount or the Value of Property and Damage on Which a Penalty is Based and the Fines
Imposed Under the Revised Penal Code, Amending for the Purpose Act No. 3813, Otherwise Known as “The
Revised Penal Code,™ as Amended. Approved: August 29,2017,

Republic Act Ne. 10951, Sectien 81, paragraph 5.
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WE CONCUR:

Senior Associate Justice
Chairperson

AMY CJLAZARO-JAVIER JHOSEPé OPEZ

Absociate Justice Associate Justice
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Asseciate Justice

ATTESTATION

[ atiest that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the Court’s
Division.

MARVIC
Senior Associate Jusiice
Chuairperson

CERTIFICATION

Puirsuant to Ariicle VI Section 13 of the Constitution and the Division
Chairperson’s Attestation, | certify that the conciusions in the abeve Decision had
been reached in consuliation before the case was assignerd to the writer of the opinion
of the Court’s Division.




