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SEPARATE CONCURRING OPINION
M. LOPEZ, J.:

I concur that the Petitions for Certigrari, assatling the Comumission on’
Etections (COMELEC) Resolutions, should be dismissed. T submit this
opinion to emphasize that the remedies of 4 petition for disqualification and a
petition for cancellation of Certificate of] Candidacy (CoC) should not be
interchanged. While some grounds invoked in these remedies may overiap,
such as residency or citizenship, the nature of the remedy is different and
determines the filing period and legal consequences. The choice on which
remnedy to pursie rests with the petitioner,

Respondent Ferdinand Marcos, Jr. (Marcos, Jr.) was a public officer
from the taxable years 1982 to 1985, He was elected as the Vice-Governor
and later as Governor of Hoces Norte from 1982 vl he was forced into exile
in February 1986 following the EDSA Revplution.! Marcos, Ir. failed to file
his income tax retums for these taxable ygars, Tn 1995, the Regional Trial

1 7 i P - - ] s Ve OO T et o vopn e o= s i =1 .
Fonencia, p. 9, In SPA Mo, 21-156 £DC), the COMELEC Sacond Diivision made a (actual finding that

Ferdinand Marcos, Jr. ceased 16 be a public officer when his faniily was forced to leave the Philippiies
on Februavy 25, 1986, '
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Court (RTC) of Quezon City found Marcos, Jr. guilty of violating the National

Internal Revenue Code (NIRC) of 1977
imprisonment and fines, and ordered hin
of Internal Revenue. The RTC found that
taxes and file his income tax returns for
The imposed period of imprisonment

months.?

Upon review of the RTC Decision,
Marcos, Jr. from charges involving non-p
also modified the imposed penalties for
removed the penalty of imprisonment but

, as amended, imposed penalties of
1 to pay the taxes due to the Bureau
Marcos, Jr. failed to pay his income
the faxable years of 1982 to 1985.
'was for more than eighteen (18)

the Court of Appeals (CA) acquitted
ayment of deficiency taxes. The CA
non-filing of income tax returns. It
retained the imposition of fines:

WHEREFORE, the Decision of the trial court is hereby MODIFIED

as follows:

1. ACQUITTING [Marcos,
Section 50 of the NIRC for non-payment

I1.] of the charges for violation of
of deficiency taxes for the taxable

years 1982 to 1985 x x x and FINDING hjm guilty beyond reasonable doubt

of violation of Section 45 of the NIRC fo

for the taxable year 1982 to 19853 x x x

failure to file income tax returns

— =

2. Ordering [Marcos, Jr.] to pay the BIR the deficiency income
taxes with interest at the legal rate until fully paid;

3. Ordering [Marcos, Jr.]
charge x x x for faiiure to file income
1983, and 1984; and the fine of P30,000.

tax returr: for 1985, with surcharges.

a fine of $2,(00.00 for each
tax returns for the years 1982,
D0 x x x for failure to file income

SO ORDERED.? (Emphasis supplied.)

The CA Decision became final
judgment was entered on November 18,

and executory,® and an entry of
[997.° Two decades later, Marcos,

Jr. filed his CoC for president with the COMELEC during the filing period
(October 1 to 8, 2021).° He represented that he was eligible for the office of

(=]

Ponencia, pp. 6=7. The dispositive portion of the RTC Decision reads:

WHEREFORE, the Court finds accused Ferdinand Romualdez Maicos {1 guilty beyond

reasonable doubt x x x and sentences him as [ollows

I. Toserve imprisoriment of six (6) months apa pay a fine of P2,000.00 for each charge
x x x Tor failure to gile income tax returns for the years 1982, 1983, 1984,

s ]

2. Toserve imprisonment of six (6) moriths and pav a fine of #2,000.00 for each charge

x x x for failure to pay income taxes for the vears 1952, 1983, and 1984;

2

failure to file incorme tax return for the vear 1985;

4. To serve imprisonment of threw {3) yeary

failure to pay income tax for the year 1985; and

3. To serve imprisonrient of theee (3} yeary

and pay a fine of P30,000.00 x x x for

and pay a fine of #30,000.00 x x x for

5. To pay the Bureau of Internal Revenue the taxes due X x X

SO ORDERED.
®  Ponencia,p. 8.
* o Id.
5 4d.
0
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the president.” fle also represented that he was not found liable for an offense

with the accessory penalty of perpetual d

squalification to hold public office.’

On November 2, 2021, petitioners Fr. Christian B. Buenafe et al.
(Buenafe) filed a petition to cancel the (JoC of Marcos, Jr. under Section 78
in relation to Section 74 of the Omnibus Hlection Code’ (OEC).!” They argued
that Marcos, Jr.’s prior conviction carries the accessory penalty of perpetual
disqualification from holding any office, voting, and participating in any
election.”! Thus, Marcos, Jr. committed a false material representation when
he stated that he was eligible to run for president.'? The case was docketed as

SPA No. 21-256 (DC)."

On November 20, 2021, another petition was filed against Marcos. Jr.
with the COMELEC.!* Petitioners Bonifacio Parabuac llagan et al. (Ilagan)

filed a petition for disqualification under
argued that Marcos, Jr. committed false
that he has not been found liable for an

Section 12 of the OEC. They also
material representation in his CoC
offense that carries the accessory

penalty of perpetual disqualification to hold public office.’” This argument
stems from their claim that the CA Decision is invaiid because the penalty of
perpetual disqualification to hold office should have been imposed. After ail,

Marcos, Jr. was a public officer when he

was docketed as SPA No. 21-212 (DC).

SYSTEM OF REFRESENTATION; AND 3) FILING OF CERTIF

violated the 1977 NIRC. The case

CATES OF CANDIDACY AND NOMINATION OF AND

ACCEPTANCE BY OFFICIAL CANDJDATES OF REGISTERED POLITICAL PARTIES IN CONNECTION WITH THE
MAY 9,2022 NATIONAL AND LOCAL ELECTIONS, Résolution No. 10717, promulgated on August {8, 2021
available at https:/cotnelec.gov.ph/ovhp-tpls-attachments/2022NLE/Resolutions/com_res 1071 7.pdf last

accessed on June 27, 2022,
7

they are running for. SEC. 74 states that “{t]he certifig
it is announcing his candidacy for the office stated the
COMELEC Resolution No. 10717, Seéction 18 alsg
cerlificate of candidacy. SEC, 18 (n) provides that the
office” is a mandatory content of the certificate of can

SEC. 74 of the Omnibus Election code requires candidaies to state thét'they are éligible for the office

ate of candidacy shali state that the person filing
rein and that he is eligible for said office x x x.”
provides mandatory conients and form of a
staterment that “the aspirant is eligible for said
didacy.

Ponencia, pp. 12—13; Commission on Elections, RULES AND REGULATIONS GOVERNING: 1} POLITICAL

CONVENTIONS; 2} SUBMISSION OF NOMINEES OF GRO

JPS OR ORGANIZATIONS PARTICIPATING 1/NDER

THE PARTY-LIST SYSTEM OF REPRESENTATION; AND'3) FILING OF CERTIFICATES OF CANDIDACY AND

NOMINATION OF AND ACCEPTANCE BY OFFICIAL CAN

DIDATES OF REGISTERED POLITICAL PARTIES IN

CONNECTION WITH THE MAY 9, 2022 NATIONAL AND LOCAL ELECTIONS, Resolution No. 10717, SEC.

19 (w), promulgated on August 18§,

htips://comelec.zov.ph/php-tpls-

2021 l|available at
attachments/2022NLE/Resolutions/com _res 077, pdff last accessed on June 27, 2022. Section 19 {w)

provides that an aspirant must state under oath that:

SEC. 19. Contents and Form of Certificate of Candidacy, ~ The COC shall be under oaih and

shall siate: :
XX XX

(w) Whether the asﬁirant has been found lable for

accessory penalty of perpetual disqualification to he
and executory.

Batas Pambansa Bilang 881, Apprd»’ed on December 3

Ponencia, p. 5.
Id. at 9.

Id.

kd.

Id. at 5.

Id. at 12-13.

an offense/s which carries with i the
d puisiic oifice, which has become final

1985,
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The COMELEC dismissed both
Ilagan come before this Court and insist

been cancelled or disqualified. Buenafe’ss

G.R. Nos. 260374 & 260426

petitions. Aggrieved, Buenafe and
t

hat Marcos, Jr.’s CoC should have
petition was docketed as G.R. No.

260374, while Ilagan’s petition was docketed as G.R. No. 260426.

I vote to dismiss both petitions.

A criminal conviction may give
convicts from pursuing their candidacies
carries a penalty for the imprisonment of
if the crime involves moral turpitude, the
run for public office under Section 12 o
with it a penalty of perpetual disqualific
convict’s CoC may be cancelled under §
case of Jalosjos, Jr. v. COMELEC." The p
to avail.

[

In Miranda v. Abaya' the ¢
circumstances to describe the nature of th
existing remedies under the OEC:

(1) A candidate may not be qualifie
- filed a valid certificate of candidacy;
(2) A candidate may likewise be not
have a valid certificate of candidacy. In th
may be denied due course or cancelled;
(3) A candidate may be qualified, bu
may be denied due course or cancelled.'®

In the first circumstance, a petition fa
of the OEC may be availed. The second ¢
a petition to cancel the CoC of a candids
Section 74 of the OEC. The third circu
petition to declare a candidate as a nuisanc

Section 78 of the OEC provides that

should be limited to material representatio
the OEC:

~ Section 78. Petition to deny due ¢(
candidacy. — A veritied petition seeking f

certificate of candidacy may be filed by

ground that any material represemtztion

ander Section 74 hereof is false. x x x

Jalasjos, Jr. v. COMELEC, 696 Phil. 601, 632 (2012).
370 Phil. 642, 660 (1999).
See also Talagav. COMELEC, 696 Phil. 786, 829 {2G1
See Mirandav. Abaya, id. at 17,

-~

(-

ise to separate grounds preventing

for public otfice. If the conviction
more than eighteen (18) months or

n the convict may be disqualified to

the QEC. If the conviction carries

ation to hold public office, then the
ection 78 of the OEC following the

etitioner may choose which remedy

ourt enumerated the following

e CoC filed and related them io the

i to run for election but may have

qualified and at the same time not

1s case, the certificate of candidacy

his or her certificate of candidacy

ir disqualitication under Section 68

rcumstance may be challenged via

ite under Section 78 in relation to
m

stance may be challenged by a
e under Section 69 of the OEC."

a petition filed under this section
ns as required under Section 74 of

purse to or cancel a certificate of
o deny due course or te cancel a
the person exclasively on the
contained therein as required

).
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In Fermin'v. Comelec,” the Court
of the OEC must refer to the constit
qualifications or eligibility for public o

residency requirements. Fermin also d

confusing “Section 68 and “Section 78"
remedies, based on different grous
eventualities.” One key difference is tl
Section 78 must be filed within twenty

ds,
1e filing period. A petition under

G.R. Nos. 260374 & 260426

held that a petition under Section 78

thional and statutory provisions on

fices, such as age, citizenship, and
autioned against interchanging or
petitions because they are “different
and resulting in different

five (25) days of the COC filing.

Otherwise, it is tirne-barred without prejudice to file a guo warranto, if proper.

In Fermin, the Court had to determine whether a petition questioning

the one-year residency of the mayoralty ¢

andidate was for disqualification or

cancellation of CoC under Section 78 because the petition was filed beyond

twenty-tive (25) days after the CoC was
that the residency requirement does
disqualification under the OEC or the od

The ground raised in the Dilangalg
lacked one of the qualifications to be
Kabuntalan, ie., he had not established rg
least one year immediately preceding the
year residency requirement for the publ
“disqualification”- of a candidate under
refers 1o the commission of prohibited
permanent rvesidemt status in a jo
disqualification, thus:

SEC. 68. Disqudlﬁicaffens XXX |

Likewise, the other provisions of ]

do not include the lack of the one-year res

therefor, thus:

Section 12 of the OEC

Section. 12. Disgqualifications. —

Section 40 of the Local Governme

filed. The Court had to make sure

not pertain. to any grounds for

al Government Code:

n petifion is that Fermin allegedly
elected as mayor of Northern
zsidence in the said locality tor at
election. Failure to meet the one-
ic office is .not a ground for the
Section 68. The provision only
acis and the possession of 4
eign  counlryas grounds for

L

aw referring to “disqualification”
sidency qualification as a ground

X

ht Code (LGC)

XX

Section. 40. Disgualijications.
disqualified from running for any elective

Considering that the Dilangalen pe
grounds for disqualification, it cannot be

netition.

-~ The following perscns are
locai position: X x x

tition does not state any of these
categorized as a “Section 6§87

To emphasize, a petition for dis
can be premised on Section 12 or 68

the L.GC. On the other hand, a petition to
CoC can only be grounded on a statement o
said certificate that is false. The petitions a
a person who is disgualified under Seci

continue as a candidate, the person whose
due course under Section 78 is noi treated
never filed a CoC. Thus, in Miranda v.
distinction that a candidate who is disquaii

20

595 Phil. 449, 465 (200%).

(

ualification, on the one hand,
{)f the QEC, or Section 40 of

deny due course to or cancel a
f a material representation in the
lso have different effects. While
cn 68 is merely prohibited 1o
rertificate is cancelled or denied
ns a candidate at all, as if he/she
Abaya, [the] Court made the
fed under Section 68 can validly

[

f
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be substituted under- Section 77 of the OEC because he/she reémains a
candidate until disqualified; but a person whose CoC has been denied due
course or cancelled under Section 78 cannot be substituted because he/she
is never considered a candidate. (Emphases supplied and citations omitted.)

While Section 78 of the OEC mentioned that the petition for
cancellation must be anchored “exclusiviely on the ground that any material
representation contained therein as required under Section 74 hereof is
false,” the Court in Julosjos, Jr. v COMELEC*' wmay have unwittingly
expanded the grounds that may be invoked under a “Section 78" petition by
defining what “eligible” means: SR |

Seciion 74 requires the candidate vo siate under oath in his
certificaie of candidacy “that he is eligible for said office.” A candidate
is eligible if-he has a right to run for public office. 1 a candidate is not
actually eligible because he is barred by final judgiment in a criminal case
from running for public office, and he still states underoath in his certificate
of candidacy thai he is eligible to run fur public office, then the candidate
clearly makes a false material representdtion that is a ground for a petition
under Section 78. (Emphasis supplied and citations omitted.)

By equating eligibility to the “right[to run for public office” without any
restrictions, Sections 12 and 68 of the OEC and Section 40 of the Local
Government Code for local elective officials may as well be considered proper
grounds for a “Section 78 petition. As worded, these law provistons prevent
a candidate from pursuing their candidacies:

Omnibus Election Code

Section 12. Disqualifications. — [x x x shall be disqualitied to be a
candidate and to hold any office x x x '

Section 68. Disqualifications. ——|x x x shall be disqualified from
continuing as a candidate, or if he has begn elected, from holding the oifice

Local Govefnment Code

_ Section 40. Disquahfications. — The following persons are
disqualified from running for any elective position

Surely, the OEC did not internd to provide different provisions for
petitions for disqualification and cancellation of CoC if it only means the same
thing. Thus, 1 express my reservation oh the pomencia’s observation that
“fwlhile the grounds for a petition for disqualification are limited to Sections
12 and 68 of the OFEC, and for local elective officials, Section 40 of the LGC,
the same grounds may be invoked in a petition to deny due course to or cancel
COC if these invoke the representations required under Section 78, ™

2L 606 Phil. 601, 623 (2012).
2 Ponencia, p. 22.
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I submit that Jalosjos, Jr. v COMELEC? should be revisited to reflect
the distinctions between a petition for|disqualification and a petition for
cancellation of CoC, In his Separate Opinion in Talaga v. COMELEC*
Supreme Court Justice Arturo Brion provided an analysis by which eligibility
requirements and disqualification are re¢onciled. This analysis supports the
earlier pronouncements in Fermin that Section 78 of the OEC should refer to
the constitutional and statutory provisions on qualifications such as age,
citizenship, and residence:

The Concept of Disqualification asd
its Effects.

To disqualify, in its simplest sense, is (1) to deprive a person of a
power, right or privilege; or (2) to make him or her ineligible for further
competition.because of violation of the rules. It is in these senses that the
term is understood in our election laws. o

o1 inay have gualificd under the
li citizens may be deprived of the

Thus, anyone who may gualify
general rules of eligibility applicable to a

right to be a candidate or may lose the
filed tus CoC) because of a trait or charg
act that can be imputed to him as ax
general qualifications that must exist fon
office. Notably, the breach of the three
that can possibly apply only to those wha
consecutive terms in the same position
present elections.

In a disqualification situation, the
or conditions of, or the individual acts o
candidate as provided under Sections 68
of LGC 1991, and which generally have
requirements for the filing of a CoC.

Sections 68 and 12 of the OEC (¢
1991, outlined below) cover the followin
of disqualification: (i) corrupting voters or
acts of terrorism to enhance candidacy; (

receiving or making prohibited contribuitig
campaign period; (vi) removal, destruction

propaganda; (vil) comumitting prohibited
(viii) violating rules and regulations on el
media; (ix) coercion of subordinates; (x) th
of fraudulent - device or other formg

right to be a candidate (if he has
cteristic that applies to him or an
individual, seperately from the
a citizen to run for a local public

Herm limit is a trait or condition

have previously served for three
sought immediately prior to the

grounds are the individual traits

d 12 of the OEC and Section 40
nothing to do with the eligibility

i:liisqualiﬁcation committed by, a

pgether with Section 46 of LGC
b as traits, characteristics or acts
election officials; (ii) committing
if} overspending; (iv) soliciting,
s, (v) campaigning outside the
or defacement of lawtif election
forms of election propaganda;
pction propaganda through mass

reats, intimidation, terrorism, uge

electioneering; (xii) release, disbursement
(xiii} solicitation of votes or undertaking
election; (xiv) declaration as an insane; 4
insurrection, rebellion or any offense for w
penalty of more than eighteen monihks ¢

of coercion; (xi) unlawful
or expenditure of public funds;
y propaganda on the day of the
nd (xv) committiitg subversion,
vhich he has been sentenced to a
r for a crime involving moral

turpitude.

Section 40 of LGC 1991, on the other hand, essentially repeats those
already in the CEC under the following disqualifications:

¥ 696 Phil. 601, 631 (2012).
% 696 Phil. 786, 859 (2012).
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a. Those senfenced by final judgment for an offense involving
mora] turpitude or for an offense punishable by one (1) year or more of

imprisonment, within two (2) years afler

erving sentence;

b. Those removed from office as a result of an adininistrative case;

¢. Those convicted by final judgment for violating the oath of
judg g

allegiance to the Republic;

d. Those with dual citizenship;

e. Fugitives from justice in crimijnal or non-political cases here or

abroad;

f. Permarnent residents in a foreign country or those who have
acquired the right to reside abroad and contifiue to avail of the same right

after the effectivity of this Code; and

g. The insane or feeble-minded.

Together, these provisions embody the disqualifications that, by

statute, can be imputed against a candidaie

or alocal elected official to deny

him of the chance to run for office or of the chdnce to serve if he has been

elected.

A unique featare of “disqualification” is that under Section 68 of the

OFEC, it refers only to a “candidate,” not

to one who is not yet a'candidate,

Thus, the grounds for disqualification do not apply, to a-would-be candidate
who is still at the point of filing his CoC. This is the reason why ne

representation is required in the CoC th

at the wonid-be candidate does

not possess any ground for disqualification. The time to hold a person
acconntable for the grounds for disquirlification is after attaining the

status of a candidate, with the filing of

he CoC.

To. sum up and reilerate the essential differences between the

ehigibility requirements and disqualify
requirements that apply to, and must be cq
to run for local elective office; these must |

against one who has qualified as a candid

cations, the former are the
mplied by, all citizens who wish
ve positively. asserted in the CoC.

e 1o lose this status or privilege;

The latter refer to individual traits, condit;Fns or acts that serve as grounds

essentially, they have nothing to do with a

When the law allows the cancella
law considers the cancellation from
requirements that every: citizen who
comunonly satisfy. Since the elements of

candidate’s CoC.

tion of a candidate’s CoC, the
the poini of view of the
ishes to rumn for office must
cligibility™ are common, the vice

of ineligibility attaches to and affects both the candidate and his CoC. In

contrast, when the law allows the disqual

fication of a candidate, the law

looks only at the disqualifying trait or condition specific to the individual;

if the “eligibility” requiremenis have bee
applies only to the person of the candid
previous conviction of subversion is the bes
citizenry at large, but only to the convicied
avalid CoC upon satisfying the eligibility 1
the OEC, but shali nevertheless be disq
supplied a.‘nd citations omitied. )

n satisfied, the disqualitication
ale, leaving the CoC valid. A
t example as it applies not to the
individuals; a convict may have
equirerents under Section 74 of
ualified. (Emphases originally

G.R. Nos. 260374 & 2604206

Nonetheless, there are erounds for a petition for disqualification, which
Y -~ L e ) 2
may overlap with a Petition for Cancellation of CoC. The case of Chua v.

/
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COMELEC? cited in the ponencia recog
Chua, a candidate for councilor was a
foreign country.. The candldate
Section 682 of the OEC or Section 40 (

|

G.R. Nos. 260374 & 260426

nized these overlapping grounds. In

legedly a permanent resident of a

permanent residency issue may fall under
f) of the Local Government Code*’,

which are proper for a petition for disqualification. The residency issue may
also be considered a ground to cancel the CoC of a candidate because it relates
to the statutory provisions on qualificatipns or eligibility for public office®®
under Section 39 of the Local Government Code.? Incidentally, Section 74 of

the OEC also requires that the candidaie
permanent resident of a foreign countryJ
petitioner might choose the remedy of ei

a petition for cancellation of CoC. At any
the petitions filed with the COMELEC is
COMELEC resolved the petitions on the
of disqualifying or cancelling the CoC of]
Buenafe petition asserting false material
while the llagan petition for disqualificatis
likewise timely ﬁled

Section 12 of the OEC™ is inapplic
person sentenced by final judgment to a

for a crime invoiving moral turpitude is ¢
and holding any office. The second pa

provides that the disqualification to be a

the expiration of five (5) vears from hi
petitioners failed to show that Marcq
imprisoninent. The CA Decision modif]

removed the penalties of imprisonment.

The petitioners’ argument that the

penalty of imprisonment was deleted {fails

ponencia, the penalty of imprisonment

783 Phil. 876, 895 (2016).
Section 68. Disqualifications. — x x x Any person wh
foreign country in accordance with the residence requ

Loca! position:
KX XX

(f) Permanent residents in a foreign couniry or those w

conlinue to avail of the same right after the effec Livity
Chua v. COMELEC, 783 Phil. 876, 894 (”016) citing
(2008).

29

a0

SECTION 12. Disqualifications. -
for x x x which he has been sentenced {o a penaky of
involving moral turpitude, siail be disqualified to

uriess he has bsen given plenary partdon or granied am

This disqualifications to be a candidats herein prov

the expiration of a permd of hw years frowt his servie

3

Gt e

Section 40. Disqualifications. — The following person

Section 39. Qualtﬁcal:ons — {a) An eiective local offi
one (1) year immediately precediag the day of the slecti
Batus Pambansa Bilang 881, Approved on Decenber, 3

Any person who x

state under oath that they are not a
Thus, Chua correctly held that the
her a petition for disqualification oy
' rate, the proper characterization of
not material in this case because the
merits and the legal consequences
Marcos, Jr. are immaterial. Also, the
representation was filed en tine,

on under Secrion 12 of the GEC was

able to Marcos, Jr, It provides that a
penalty of eighteen (18) months or
lisqualified from being a candidate
ragraph ‘of the same section also
candidate shall be removed “affer
s service of séntence.” Here, the
»s, Jr. was sentenced io suffer
ied the trial court’s decision and

CA Decision is void because the
to persuade. As pointed out in the
and fine was only intreduced in

5 is a permanent resident of or an immigrant ot a
jrement provided in the zlection laws.
s are disqualified from running for anv elective

ho have acquired the right io reside abroad and
pf this Code.

Ferminv. COMELEC, 593 Phil. 449, 465-460
cial must be » x x a resident therein for ar least
io;

1985; Section 12 provides:

-y

x x has been sentenced by tinal judgment
nore than eighteen months or for a crime
e 2 candidate and {o bold any office,
nesty.

ided shall be deeined removed X x x afier
of sentence x x x. (Emphases suppiied.)

s

l"
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199831 or years after Marcos, Jr. was suppesed to file his income tax returns.
The amendment cannot be given retroactive effect because it is not favorable
to the accused.’? When Marcos, JIr. failed to file his income tax returns, the
penalty of only a fine satisfied the provisions of the 1977 NIRC. Thus, the
Court of -Appeals may. exercise discretion in imposing the penalty of
imprisonment, a.fine, -or both. Here, the CA imposed penalties that were
within the prescribed range.

Further, the circumstances surrounding Marcos, Jr.’s non-filing of
income tax returns negate a finding that he committed a crime invelving moral
turpitude becausé there is no fraudulent intent. As aptly cbserved by the
ponencia and pointed out by Justice Japar Dimaampao, ' Marcos, Jr. was a
provincial government employee duringthe taxable years of 1982 to 1985,
The provincial government was duty-baund to withhold the corresponding
taxes from Marcos, Jr.’s income.*® Thus, Marcos, Jr.’s failure to file his
income tax returns was not animated by wilfuluess to defeat or circumvent the
tax law to illegally reduce his tax liability.** The frequericy of non-filing of
income tax returns is immaterial because Marcos, Jr.’s correct taxes should
have already been properly withheld. Curiously, in Republic of the Philippines
v. Marcos 11”7 the' Court has already held that the crime of failure to file an
income tax return is not a crime involving moral turpitude because fraudulent
intent is not an element of the crime.

Considering that Marcos, Jr. was not sentenced to imprisonment and
his conviction does not involve moral turpitude, Section 12 of the OEC is not
applicable. Whether Marcos, Jr. paid the fine or the deficiency taxes is
immaterial because it is ot a ground for disqualification: Tt becomes material
only if Marcos, Jr.’s conviction involves moral turpitude or imprisonment of
more than 18 months because the ground for disqualification under Section
12 ceases after five (5) years from service pf'the sentence. The payment of the
fine would be equated to the service of the|sentence. It serves as the reckoning
point for counting the five (5) years. 3

I also agree with the ponencia that Marcos, Jr, is not: suffering from
“verpetual disqualification from holding any office, to vote and to participate
in any election” because it was not imposed. However, | submit that there was
no error in sentencing. Section 40 of Presidential Decree No. 1994 (1977
NIRC, as amended),’” amending the 1977 NIRC, provides tie guidelines on

o Ponencia, p. 53.
2d,

¥ Reflections of Jusiice Japar Dimaampas, n. 7 citing Segtion 94 of the {977 National Internal Revenue

Code:
SECTION 94, Return and payreeni in case of Government employees. — 1f the employer
is the Goverument of the Philippines or any political subdivision, agency or instrumentality
thereof, the return of the amount deductad and withheld upon any wages shali be mads by
the officer or employee having control ¢f the payment of such wages, or by any officer or
employee duly. designated for thai purpose.

Reflections of Justice Japar Dimaampaa, p. 6.

¥ 612 Phil. 355, 375 {2009).

A See {y-Delgado v. HRET, 779 Phil. 268, 278020163

FURTHER AMENDING CERTAIN PROVISIONS OF THE NATIONAL INTERMAL REVENGE CODE, Presidential

Decree No. 1994, The decree toolk sffect on fauvary 1,|1986. '
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how penalties are imposed, who is lial
imposed depending on the circumstanc
sections provide " the prescrlbed penalti
violated:

ble, and additional penalties to be
=s of the violator. The succeeding
ies depending on the provisions

Section 40. Title XI of the thlonal Internel Revenue Code is hereby
amended as follows: ‘
AXX : . . ‘

Chapter I - Crimes, Other Offenses and Forfeitures

“Sec. 286. General provisions - {a) Any person convicted of a crime

penalized by this Code shall, in addition

the tax, be subject to the penalties impose

of the tax due after apprehension shall g
prosecution for violation ot any provisio

to being liable for the payment of
d herein: Provided, That payment
t conshitute a valid defense in any

1 of this Code or in any action for
the forfeiture of untaxed articles. : ‘

“(b) Any person who willfully aids or abets in the commission of a crime
penalized herein or who causes the commission of any such offense by
another, shall be liable [in] the same manner as the principal.

“{c) If the offender is not citizen of the
immediately atter serving the sentence
deporation. If he is a public officer or €
prescribed jor the offense shall be impa
dismissed from the public service and
holding any public office, to vote and
the offender is a certified public accoun
public account shall, upon conviction
cancelled.

Phlippines, he shall be adopted
without further proceedings for
mployee, the maximum penalty
)sed and, in addition, he shall be
| perpetually disqualified from
lo participate in any clection. I
tant, his certificate as a certified
, be automatically revoked or

hips, or corporations, the penalty
ident, -general manager, branch
d employees responsible for the

“(d) In the case ot associations, partnersl
shall be imposed on the partner, pres
manager, treasurer, otficer- m—chngc an
violation.

“Sec. 287. Attempt to evade or defeat tax, —x x x

“Sec 288. Failure to file return, supply information, pay tax, withhoid and
remit tax. - Any person required undtr this Code or by regulations
promulgated thereunder to pay any tax, make a return, keep any records, or
supply any information, who willfully fails to pay such tax, make such
return, keep such records, or supply such jnformation, or withhold or remit
taxes withheld, at the time or times required by law or regulaticns, shall, in
addition to other penalties provided by law, upon conviction thereof, be
fined not less than five theusand pesos nor more than {ifty thousand
peses, or imprisoned for not less than sfx months and one day but not
more than five years, or both.

“Sec. 289, Penal liability of corporations. |
“Sec. 290. Penal liability ior making false|entries, recovds or reports. — X X x
“Sec. 291, Unlawful pursuit of basingss, - x ¥ x

i L

“Sec. 292, {llegal colicetion of foreign paviments. — % x X
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x X x (emphases supplicd)

Here, Section 286 (c) is not appiicable. Thus, the CA is not required to
impose the maximumpenalty of a fine of fifty thousand pesos, imprisonment
of five (5) years, or both, as provided junder Section 288. The additional
penalties of dismissal from “public service and perpetually disqualified from
holding any public office, to vote and to participaie in any election” could not
be imposed. First, the amendment to the 1977 NIRC inirodicing the provision
under Section 286 (c) became eftective only in January 1986. Thus, the non-
filing of income tax returns for the taxable years of 1982 te 1984 will not merit
the additional penalty of “perpetual disqualification from holding any public
office, to vote and to participate in ary elgction” applicable to public officers.
Section 73 of Presidential Decree No. 1158°% (1977 NIRC) is applicable for
these taxable years, which only prescribes the penalty of a “fine of rot mare
than two thousand pesos or imprisonment for not more than six months, or
both.” Second, the COMELEC Second Division made a factual finding that
Marcos, Jr. was no Jonger a public officer when the deadline fo file the income
returns for the taxable year of 1985 lapsed.’ Although the income tax return
pertains to the taxable year of 1985, when he was still a public officer, Marcos,
Jr. was no longer a public officer when he omitted to file his income tax return.
The reckoning point must be' when Section 45 of the 1977 NIRC, as amended,
was violated — “the fifteenth day of Mardh of each year, covering income of
the preceding taxable year ™ or on March 1986. Thus, the CA’s imposition
of a fine of P30,600.00 follows Section 288 of the 1977 WIRC, as amended.
The imposed penalty was within the prescribed range. Even ‘assuming that
Marcos, Jr. was still a public officer then, the CA merely committed an error
in sentencing, which is not enough to invahdate the C A Decision. ] join Justice
Alfredo Benjamin Caguioa in that the errox cannot be considered grave, which
would amount to a lack of jurisdiction begause the imposed penalty was still
within the range of penalty of Section 288|of the 1977 NIRC, as amended.*'

Accordingly, Marcos, Jr.’s CoC | should not be cancelled. ‘The
representations it his certificate of candidacy that he'is eligible for the office
of the president and that Lie was not found liable for the accessory penalty of
perpetual disqualification‘to hold public office are not faise. It follows that

A DECREE TO CONSOLIDATE AND CODIFY ALL. THE INTERNAL REVENUE LAWS OF THE PHILIPPINES,
Presidential Decree No, 1158 (1977).

“Porencia, p. 11
A DECREE TO CONSOLIDATE AND CODIFY ALL THE INTERNAL REVENUE LAWS OF THE PHILIPPINES,

Presidential Decree Mo, 1158 (1977), Section 45 (¢) stdtes:
CHAPTER I
Returns and Paymen)s of Tax

SECTIJN 45, Individual reqarns, — x X %
(¢} When to file. — The veturn of the *unownn individuals shall be filed on or betors the
fifteenth day of March of each year, covering icoms of the preceding taxable vzar,
covering income of the preceding tsxable vear ‘
(A) Residents of the Philippines, whether citizent ov aliens, whose iucome have been
derived solely from salaries, wages, inferest, dhvidends, aliowances, commiss mns bonuses,
fees, pensions, or any combinaiion therewf. x & x
Justice Alfredo Bemamm Cagmoa s Separate { pl 21401, r)p. 23-24,
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there is no intention to deceive the electoL'a.tes. of his eligibility. Marcos, Jr. is
aiso not disqualified from running for president in the 2022 national and local
elections. The petitioners failed to establish that Section 12 of the OEC is
applicable. Utmost, the petitioners’ cayses of action are dependent on a
strained interpretation that the CA Decision is void and liow the CA should
have exercised its discretion in senfencing Marcos, Jr. As discussed above,
the petitioners are mistaken.




