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SEPARATE CONCU NG OPINION 

rvl. LOPEZ, J. : 

I concur that the Petitions for Certi rari, assailing the Commission on· 
Elections (COMELEC) Resolutions, sh 1ld be dismissed. I submit this 
opinion to emphasize that the remedies of petition for disqualification and a 
petition for cancellation of Certificate of Candidacy (CoC) should not be 
interchanged. While some grounds .invoke in these remedies may overlap, 
such as residency or citizenship, the natu ·e of the rrimedy :is different and 
determines the filing period and leg~.l co sequence!3. The· choice on \vhich 
remedy to pursue rests with the petitioner. 

Respondent Ferdinand l\tfarcos, Jr. ( ✓farcos, Jr.) \V3S a public officer 
from the taxable years l 9B2 to 1985. H.e , ·as electf'.d as the Vice-Governor 
and later as Governor ofllocos Norte frorn · 982 umil he was forced into exiic 
in February 1986 follm,ving the EDSA Rev ,luti.on. t .M.arc0s, Jr. failed to file 
his income tax returns for these taxable y · :~1.rs. In 1995, th~ Regional Trial 

Ponencia, p. 9. ln SPA No. 2 i-156 (DC), the· COl\lELE s ,~cond Division made n factual finding tha!· 
Ferdinand Marcos, Jr. ceased le be;; a public office,· when 1i5 ·family was forced to leave the Phil;ppi11es 
on February 25, 1986. r 
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Court (R'IC) of Quezon City found Marc s, Jr. guilty of violating.the National 
Int~mal Revenue Code (NIRC) of 1977 as amended, imposed penalties of 
imprisonment and fines, and ordered hi1 to pay the taxes due to the Bureau 
of Internal Revenue. The RTC found that Marcos, Jr. failed to pay his income 
taxes and file his income tax returns fo the taxable years of 1982 to 1985. 
The imposed period of imprisonment was for more than eighteen (18) 
months.2 

Upon review of the RTC Decision, he Court of Appeals (CA) acquitted 
Marcos, Jr. from charges involving non-p yment of deficiency taxes. The CA 
also modified the imposed penalties for 1on-filing of income tax returns. It, 
removed_the penalty of imprisomnent bu retained the imposition of fines: 

WHEREFORE, the Decision oft e trial court is hereby MODIFIED 
as follows: 

1. ACQUITTING [Marcos, r.] of the charges for violation of 
Section 50 of the NIRC for non-payment of deficiency taxes for th~;- taxable 
years 1982 to 1985 xx x and FINDING m guilty beyond reasonable doubt 
of violation of Section 45 of the .NIRC f failure to file income tax returns 
for the taxable year 1982 to 1985 x x x 

2. Ordering [Marcos, Jr.] to ay the BIR the deficiency income 
taxes with interest at the legal rate tmtil f lly paid; · 

3. Ordering [Marcos, Jr.] a fine of P2,000.00 for each 
charge x x x for f~ilure to file income tax returns for the years 1982, 
1983, and 1984; and the fine of P30,000. 0 xx x for failure to file vncome 
tax return for 1985; with surchar·ges. 

SO ORDERED.3 (Emphasis s~pp ied.) 

The CA Decision became final nd executory,4 and an entry of 
judgment was entered on November 10, 997.5 Two decades later, rviarcos, 
Jr. filed his CoC for president with the C MELEC during the filing period 
(October 1 to 8, 2021).6 He represented th the was eligible for the office of 

2 Ponencic:, pp. 6-7. The dispositive portion of the RTC ccis ion reads: 
WHEREFORE, the Court finds accused ferdi and Romualdez Marcos II guilty beyond 

reasonable doubt x xx and sentences him as foll ows 

l . To serve imprisonment of six ( 6) tr.onths a d pay a fine o f f-2,000.00 for each charge 
xx x for failure to gile income tax returns for the ye rs I 982, 1983, l 984; 

2. To serve imprii-onment of s ix (6) 0101.ths a d pay a fine of P2,000.00 for each charge 
x x x for failure to pay income taxes for the years 19 2, 1983, and 1981i; 

3. To serve imprisonment of tl1r.::e (3) year and pay a fo~e of PJ0,000.00 x x x for 
fa.ilure to file income tax retmn for the year 1985; 

4. To serve imprisonment of thret: (3) yenr and pay a fine of f'30,000.00 x x x for 
failure to pay income tax for the year 1985; a.nd 

5. To pay the Bureau of Internal Reve,;ue th . taxes due x x x 

SO ORDERED. 
3 Ponencia, p. 8. 
4 Id. 
5 Id. 
6 Com1niss iOH Oil Elections, R.ULBS AND REGUi.../\TlC.,NS (j V[RNING: l ) POLlTICAl.. CONVENTIONS: 2 

SU0MISSION OF N OMINEES OF GROlJl)S OR Of,GAi'lll AT! N~ PARTICIPATING UNDER TH[ i'ARTY-LIST 

y 



Separate Concurring Opinion 3 G.R. Nos. 260374 & 260426 

the president.7 He also represented that e was not found liable for an offense 
with the accessory penalty of pe111etual d squalification to hold public office.8 

On November 2, 2021, petition s Fr. Christian B. Buenafe et _al. 
(Buenafe) filed a petiti<in to cancel the oC of Marcos, Jr. under Section 78 
in relation to Section.74 of the Omnibus lection Code9 (OEC). 10 They argued 
that iv1arcos, Jr. 's prior conviction carrie the accessory penalty of perpetual· 
disqualification from holding any offic , voting, and participating in any 
election. 11 Thus, Marcos, Jr. committed false material representation when 
he stated that he was eligible to run for p esident. 12 The case was dock.eted as 
SPA No. 21-256 (DC).13 

On November 20, 2021, another p titian was filed against Marcos. Jr. 
with the COMELEC.14 Petitioners Boni· cio Parabuac Ilagan et al. (Ilagan) 
filed a petition for disqualification unde Section 12 of the OEC. They also 
argued that Marcos, Jr. committed false material. representation in his CoC 
that he has not been found liabJe for ai offense that carries the accessory 
penalty of perpetual disqualification to old public office.15 rfnis argument 
sterns from their claim that the CA Decisi n is invalid because the penalty of 
perpetual disqualification to hold offices ould have been imposed. After all, 
Marcos, Jr. was a public officer ·when he violated the 1977 NIRC. The case 
was docketed as SPA No. 21-212 (DC). 

SYSTEM OF REPRESENTATlON; AND 3) flLJNG OF CERTIF CATES OF CANDIDACY AND NO'v!INATliJN OF ANO 
ACCEPTANCE BY OFFICiAL CANDIDATES OF REGISTERE POLITICAL PARTl!:.S IN CONNECTION WITH THI:: 

MAY 9, 2022 NATIONAL AND LOCAL ELECTIONS, Resol ion No. I 07 17, promulgated on August 18,202 l 
avai lable at https://cornelec.gov.ph/ob.Q.-t ls-attachment /2022NLE/Resolutions/com res I 0711.pdf lasl 
accessed on June 27, 2022. 

SEC. 74 of the Omnibus Election code requires cand dates to state thanhey are eligible for ~he office 
they are ruru1ing for. SEC. 74 states that '·[t]he certifi ate of candiducy shall state that the person fil ing 
it is announcing his candidacy for the office stated the ein and that.he is eligible fo.r said office xx x." 
COMELEC Resolution No. l 0717, Section 18 als provides mandatory contents and form of a 
certificate of candidacy. SEC. 18 (n) provides that the statement that " the aspirant is eligible for said 
office" i s a mandatory content of the certificate of can idacy. 
Ponencia, pp. 12-13; Commission on Elections, RUL SAND REGULATIONS Govrn.~ING: 1) POLITICAL 

CONVENTIONS; 2) SUBMISSION OF NOMINEES OF GRO PS OR ORGANIZATIONS PAR'TICIPATING UNDER 
THE PARTY-LIST SYSTEM OF REPRESENTATION; AND. ) FILING OF CERTIFICATES OF C/1NDIDACY AND 

NOMINAJION OF AND ACCEPTANCE BY OFFICIAL CAN !DATES OF REGISTERED POLITICAL PARTIES IN 
CONNECTION WITH THE M AY 9, 2022 NATIONAL AND OCAL ELECTIONS, Resolution No. 10717, SEC. 
19 (w), promulgated on Augnst 18, 2021 available at htrps://comelec.gov.phtmut:.t.Iili: 
attad1ments/2022NL E/Resolutions/com res I 0717. last accessed on June 27, 2022. Section 19 {w) 
provides that an aspirant must stale under oath that: 

SEC. 1.9. Contents and Form of Certifi cate of Candi acy. --- The COC shall be under oalh and 
shall state: 
xxxx 
(,~) Whether the aspirant has been· found liable fo an offense/s which carri~s w ith i t the 
accessory penalty of perpetual disqualific::ition to ho d public r,ffice, which has become final 
and executory. 

9 Batas Pambansa B ilang 881, App.roved on Decembi::r 3 1985. 
10 Ponencia, p. S. 
11 Id. at 9. 
i2 Id. 
I J Id. 
14 Id. at 5. 
15 Id. at 12- 13. 
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The COMELEC '8.ismissed both petitions. Aggrieved, ·.Buenafe and 
Ilagan come befo_re this Court and insis that Marcos, Jr. 's CoC should have_ 
been cancelled or disqualified. Buenafe' s petition was docketed as G.R. No. 
260374, while Hagan's petition was doc eted as G.R. No. 260426. 

I vote to dismiss both petitions. 

A criminal conviction may give ·ise to separate grounds preventing 
convicts from pursuing their canclidacie for public office. If the conviction 
carries a penalty for the imprisonment o more than eighteen ( 18) months or 
if the crime involves moral turpitude, th· n the convict may be disqualified to 
run for public office under Section 12 o the ·oEC. If the conviction carries 
·with it a penalty of perpetual disqualific tion to hold public office, then the 
convict's CoC may be cancelled under Section 78 of the OEC following the 
case of Jalosjos, Jr. v. COME,LEC. 16 The etitioner ~ay choose which remedy 
to avail. · 

In Miranda v. Abaya, 17 the 
circumstances to describe the nature oft 
existing remedies under the OEC: 

ourt enumerated the following 
e CoC filed and related them to the 

(1) A candidate may not be qualifie to run for election but may have 
. filed a valid certificate of candidacy; 
(2) A candidate may likewise be not qualified and at the · same time not 
have a valid certificate of candidacy. Int is case, the·certificate of candidacy 
may be denied due course or cancelled; . 
(3) A candidate niay be qualified, bu his oi· her certificate of candidacy 
may be denied due cours·e or cancelled. 18 · · 

In the first circumstance, a petition fi r disqualification under Section 68 
of the OEC may be availed. The second c rcumstance may be challenged via 
a petition to cancel the CoC of a candid te under Section 78 in relation to 
Section 74· of the OEC. The third circu stance may be challenged by a 
petition to declare a candidate as a nuisan e under Section 69 o_f the OEC. 19 

Section 78 of the OEC provides tha 
should be limited to mat~rial representati 
the OEC: 

a petition filed under this section 
s as required under Section 7 4 of 

Section 78. Petition to deny due c urse to or cancel a certificate of 
candidacy. - A verified petition seeking o deny due course or to cancel a 
certificate of candida.cy may be filed by the person exclusively on the 
ground that any material rcpr t'sent~1tio contained therein as n~quircd 
under Section 74 hereof is fa lse. x x x 

16 Jal-osjos, Jr. v. c Oi tELEC,°696 Phil. 60 i , 632 (20: 2). 
17 370 Phil. 642, 660 (1999). 
18 See also Talaga v. COME.lEC, 696 Phil. 7!16, 829 (20 I ). 
19 See Miranda v. Abaya, id. at 17. y 
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In Fermin v. Coni~lec, 20 the Comt held that a petition un¥er Section 78 
of the OEC must refer to the constit1 ional and statutory provisions on 
qualifications or eligibility for public o fices, such as age, citizenship, and 
residency requirements . .- Fermin also autioned against interchanging or 
confusing "Section 68".and "Section 78" etitions because they are "different 
remedies, based · on differer..t grou ds, and resulting in different 
eventualities." One key difference is t e filing period. A petition under 
Section 78 must be filed within twenty five (25) days of the COC filing. 
Otherwise, it is time-barred without pre ju ice to file a quo war ran.to, if proper. 

In Fermin,·· the Court had to deten ine whether a petition questioning 
the one-year residency of the mayoralty "rndjdate ,vas for disqualification or 
cancellation of CoC under Section 78·be ause the petition was filed beyond 
twenty-five (25) -days after the CoC was filed. The Court had to make sure 
that the residency requirement does ot _pertain . to any grounds for 
disqualification under the OEC or t.be Lo al Govern·rnent Code: 

' 
The ground raised in the Dilangal n petition is that Fermin allegedly 

lacked one of the ·qualifications to b elected as mayor of Northern 
Kab1:1ntalan, i.e., he had not established r sidence in the said locality for at 
least one year immediately preceding the election. Failure to meet the one­
year residency requirement for the publ c office is not a ground for the 
''disqualification "- of a candidate under Section 68. _The provision oniy 
refers to the commission of prohibited acts ·and · the possession o( a 
permanent resident status in a .fo ·eign coun'try as grounds for 
disqualification, thus: .. 

. ' , 

SEC. 68. Disqualifications x x x 

Likewise, the other provisions of 1 w referring to "disqualification" 
do not include the lack of the one-year re ·idency qualification as a ground. 
therefor, thus: 

Section 12 of the OEC 

Section. 12. Disqualifications. - x x 

.Section 40 of the Local Governme t Code LG~J 

Section. 40. Disqualifications. The following persons are 
disqualified from running for any elective ocal position: x x x 

Considering that the Dilangalen pe ition does not state any of these 
grounds for disqualification, it can.not b categorized as a "Sectioc. 68" 
petition. 

To emphasize, a petition for dis ualificat.ion, on the one hand~ 
can be premised on Section 12 or 68 ,f the OEC, or Section 40 of 
the LGC. On the other hand, a petit1on to deny due course· to or cancel a 
CoC can only be grounded on a statement fa ma1eriai representation in the 
said certificaJe that is false. The petitio.ns a so have different effects. While 
a person vvho is disqualified under Sect on 68 is merely prohibited [O 

continue as a candidate, the person whose ,ertificate is cancelled or denied 
due course under Section 78 is not trc!tted s a candidate at all, as if he/she 
never filed a CoC. Thus, in Miranda v. Abaya, [the] Cou11 rn.ade the 
distinction that a ~andidate who is disquaJi . eel under Section 6? can validly 

20 595 Phil. 449, 46S (2008). ; 
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be substituted under"-Section 77 of t e OEC because he/she r~mains a 
candidate untH disqualified; but a perso whose CoC has been denied due 
course or cancelled under Section 78 C< nnot be substituted because he/she 
is never considered a candidate. (Empha es supplied and citations omitted.) 

While Section · 78 of the OE _me~tioned that the petition for 
cancellation must be anchored "exclusi\. ly on ·the g,~ound that any material 
representation contained therein as . re .uired · under Section 7 4 hereof is 
false," the Court in Jalosjos, .Jr. v. · COMELEC21 may have unwittingly 
expanded the grounds that may be invo ed under a ''.Section 78" petition by 
defining what "eligible''. ri1eans: 

Sedion 74 requires tla candi ate \:O stak under o.,th in his 
certificaic of candidacy "that he is eli iblc for said office." A candidate 
is eligible if he has a· right to run for ublic offir.e. lf a candidate is not 
actually eligible because he is barred b final judgn'1.ent in a criminal case 
from running for public office, and he sti I sta~es under·oath in his certificate 
of candidacy thai: he is eligible to run fi r public office, then the candidate 
clearly malrns a false material represent tion that is a ground for a petition 
under Section 78. (Emphasis supplied aid citations omitted.) 

By equating eligibility to the "right to run.for public office" without any 
restrictions, Sections 12 and 68 of the EC and Section 40 of the Local 
Government Code for localelective offici ls rnay as well be considered proper 
grounds for a "Section 78" petition. As orded, these law provisions prevent 
a candidate from pursuing· their candidac ·es: 

Onrnious Elecfon Code 

Section 12. Disqualifications. - · x x shall be disqualified to be a 
candidate and to hold any office x x x 

Section 68. Disqua!ifications. - x x x sba!l be disqualified from 
continuing as a candidate', or if he has be n elected, from holding the office 

Local Gove ent Code 

. Section 40. Disqualifications. The following persons are 
disqualified from rwming for any electiv' position 

Surely, the OEC did not intend. t provide different prov1s1ons for 
petitions for disqualification and cancellat · on of CoC if it only means the same 
thing. Thus, I express my reservation o 1 the ponencia 's observntion that 
"[w]hile the grounds for a petition fur dis ualification are limited to Secti<~ns 
12 and 68 of the OEC, and.for local electz e officials, Section 40 of the LGC, 
the same ground~ may be invoked in a peti ion to deny due course to or cancel 
COC if these invo.ke the representations r-quired under Section 78. ''22 · 

21 696 Phil. 601, 623 (:20 12). 
22 Ponencia, p. 22. 

J 
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I submit that Jalosjos, Jr. v COlvi 'LEC2-3 should be revi~ited to reflect 
the distinctions between a petition for disqualification and ·a petition for 
cancellation of Coe; In his Separate pinion in Talaga v. COMELEC,24 

Supreme Court Justice Arturo Brion pro ided an analysis by which eligibility 
requirements and disqualification are re onciled. This analysis supports the 
earlier pronouncenients -in Fermin that S ction 78 of the OEC should refer to 
the constitutional° arid statutory provisi• ns· on qualifications- such as age, 
citizenship, and residence: 

The Concept of Disqualification and 
its Effects. 

To disqualify, in its simplest sense, is (1) to deprive a person of a 
power, right or privilege; or (2) to mak him or her ineligible for further 
competition.,because of violation of the ules. It is in these senses that the 
term is undei·stood in ow- election laws. 

Thus, anyone who may qualify or may haye qualified under the 
general rules of eligibility applicable to a l citize11s may be deprived of the 
right to be a candidate or may lose the ight to be a candidate °(if he has 
filed his CoC) because of a trait or char cteristic that applies to him or an 
act that can be imputed· to him as mz individual, sepa.rately from the 
general qual/fications that must exist Jo a citizen to run.for a local public 
office. Notably, the breach of the three term limit is a trait or condition 
that can possibly apply only to those wh have previously served for three 
consecutive terms in _the same position sought immediately prior to the 
present elections. · 

In a disqualification situation, th grounds are the-'individua1 traits 
or conditions of, or-the individual acts o disqualification committed by, a 
candidate as provided under Sections 68 nd 12 of the OEC and Sect.ion 40 
ofLGC 1991, and which generally have 1othing to do with the eligibility 
requirements for the filing of a CoC. 

Sections 68 and 12 of the OEC (t geth~1: .w·ith Section 40 of LGC 
1991, outlined below) cover the fol1owin as traits, characteristics or acts 
of disqualification: (i) conupting voters or lect'ion officials; (ii) comm.itti.ng 
acts of terrorism to enhance candidacy; ( ii) overspending; (iv) soliciting, 
receiving or making prohibited contributi ns; (v) C/lmpaigning outside the 
campaign period; (vi) removal, destructio1 or defacement of lawfol election 
propaganda; (vii) committing prohibited forms of election propaganda; 
( viii) violating mies and regu.lations on el · ction propaganda through mass 
media; (ix) coercion of subordinates; (x) t ·eats, intimidation, terrorism, use 
o[ fraudulent · device or other form of coercion; (xi) unlawfo! 
electioneering; (xii) release, disbursemen or expenditure of public funds; 
(xii i) solicitation of votes or undertaking c y propaganda on the day c,fthe 
election; (xiv) declaration as an insc1ne; a .id (xv) committing subversion, 
insurrection, rebellion or any offense for hich he has been sentenced to a 
penalty of more than eighteen months r for a crime involving moral 
turpitude. 

Section 40 of r:oc 1991, on the ot r hand, essentially repeats those 
already in the OE~ under the following di qualifications: 

i 3 696 Phil. 60 I, 631 (2012). 
24 696 Phil. 786, 859 (20 I 2). 

' . . .. -.... .. . ~ 

I 
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a. Those sentenced by final ju gment for an offense ,involving 
moral turpitude o{ for an offense punis able by one (1) year or more of 
imprisorunent; within two (2) years after serving sentence; 

b. Those ·removed from office· as a result of an administrative case; 

c. Those convicted by final 'ju gment for violating the oath of 
allegiance to_ the Republic; 

d. Those w~th dual _citizcnshjp; 

e. Fugitives from justice in crim nal er non-political cases here or 
abroad; 

f. Permanent residents in a for ign country or those who have 
acquired fae right to reside abroad nnd c ntiin1e to avail of the same right 
after.the effectivity of this Code; and · 

g. The insane or feeble-minded. 

Together, these proyisions embo y the disqualifications that, by 
statute, can be imputed against a (;andrda.t o_r a ~ocal elected official to deny 
him of the chance to run for office or of e chance to serve if he has been 
elected. 

A unique feature of "disqualificati n" is that under Section 68 of the 
OEC, it rcfets oniy to a "candidat.e,'' no to one who is not yet a candidate. 
Thus, the grounds for disqualification do ot apply to .a would-he cand.idate 
who is still at the point of filing his C C. This is-' the . reason why no 
representation is required in the CoC ti at tl{e would--bc candidate does 
not possess any ground for. disqualifica ion. The timl"! to hold a person 
accountable for the grounds for disqu lification is after attaining the 
status of a candidate~ with the tiling of e CoC. 

To sum up and reiterate the es ential differences between th.:-: 
eligibility requirements and disquali catio_ns, the . former are the 
requirements that apply to, and must be c mplied by, <.'ill citizens who wish 
to rw1 for local elective office; these must e positivbly asserted in the CoC. 
The latter refer to individual traits, conditi ms or a_cts that serve as grounds 
aga.imt one vvl~o has quaiified_as a candid e to lose this status or privi_lege; 
essentially, they have nothing to do with a candidate's CoC. 

When the law allows the c:mcella ion of a candidate's CoC, the 
law considers the cancellation from the point of vie"'' of the 
requiremenis that every · citizen who ishes to run for office must 
comm~mly satisfy. Since the elements of" ligibility" are common, the vice 
of ineligibility _attaches to and affects bo · the candidate and his CoC. Io 
contrast, when the law allmNs the d.isqual fication of a candidate, the law 
looks only at the disqualir;ing trait or con ition specific to the individual; 
if the "eligibility" requirements have be 1 satisfied, 1he disqualification 
applies only to the person of the candi ate, leaving the CoC valid. A 
previous conviction of subversion is the be t example as it applies not tci the 
citizenry at large, but only to the convicted individuals; a convict may have 
a valid CoC upon satisfying th~ eli.gibility r •quirements under Section 74 of 
the OEC, but shall nevertheless be dis ualified. (Emphases originally 
supplied and citations omitted.) 

Nonetheless;· the1:e are grounds for a . etition for djsqualification, which 
may overlap with a Petition for C~1_1ceU~:i.tion oi c·oc. The case of Chua v. 

'·· . 
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COJvfELEC25 cited in the ponencia reco nized these overlapp;ing grounds. In 
Chua, a candidate for councilor was a legedly a permanent resident of a 
foreign country .. The._candidate's perrna ent residency issue 1nay fall urider 
Section 6826 of the OEC .or Section 40 ( of the Local Government Codc27

, 

which are proper for a petition for disqu lification. The residency issue may 
also be considered a ground to cancel the oC of a candidate because it relates 
to the statutory provis1ons on qualificati ns or eligibility for public office28 

under Section 39 of the Local Govemme t Code.29 Incidentally, Section 74 of 
the OEC also requires that the candidate state 1,md.er oath that they are not a 
permanent resident of a foreign country. Thus, Chua correctly held that the 
petitioner might choose the remedy of ei er a petition for disqualification or 
a petition for cancellation of Coe. At 'an rate, the proper characterization· of 
the petitions filed with the COM.ELEC is 1bt material in this case because the 
CO:MELEC resolved the petitions on th merits and the legal consequences 
of disqualifying or cancelling the CoC of farcos, Jr. are immaterial. Also, the 
Buenafe petition asserting false mate.ria representation was filed on time, 
while the Ilagan petition for disqualificati n under Section 12 of the OEC was 
likewise timely filed. 

. . 
Section 12 of the OEC30 is inapplic ble to Marcos) Jr. It provides that a 

person sentenced by final judgment to a enalty of eighteen (l 8) months or 
for a crime involving moral turpitude is isqualified from being a candidate 
and holding any office. The second p agraph of the same section also 
provides that the disqualification to be a candidate ·shall pe removed "after 
the expiration ·a/five· (5) years_ from h s serv

0

ice: of sentence. " Here, the 
petitioners failed · to · shoyv · that Marc s, Jr. w~s sentenced to suffer 
imprisonment. The CA Decision modi ed the trial court's decjsion and 
removed the penalties of imprisonment. 

The petitioners' argunient that the CA Decision is void because the 
penalty of imprisonment was deleted fail to pei·suade. As pointed out in the 
ponencia, the penalty of imprisonment and fine was only introduced in 

25 783 Phil. 876,895 (2016). 
26 Section 68. Disqualificatioas. :__xx x Any person wh is a pennanent resident of or an immigrant of a 

foreign country in accordatice with the residence reqLi"remenl provided in the election laws. 
27 Section 40. Disqualifications. - The following person are disqualified from running for any elective 

Local position: 
xxxx 
(f) Permanent residents in a foreign country r,r those\\ 10 have acquired the right to reside abroad a:id 
continue tu avai l of the :,;am•; r ight after tht: cffectivity fthis Code. 

28 Chua v. COlvlELEC, 783 Phil. 876, 894 (2016); citing ermin v. COMELEC, 595 Phil. 449, 465-466 
(2008). . 

29 Section 39. Qualific<1tions. - (a) An eiective local orfi ·iai must be xx x a resident there in for ar least 
one ( l ) year immediatdy preceding the day ofth~ elec ion; 

30 Batas Pambansa Bilang 881, Approve.d ou D.ecember, , 1985; S!:!ct.ion 12 provides: 
. : " t>-,;,J,. 

SECTlON 12: Disqual(fications. ·-- Any person who xx x has been sentenced by tinal judgment 
for xx x which he has been s~ntenced to a per;ally of ore chan eighteen months or for a crime 
involving n;io~al ,t_t,1rpitude,:-shail be, disgua!ifieJ to e a candidate. and to hold any office, 
unless he has been given p!enary pardon or gra11t.ed an nesty. 

Thi!> disqualifications to he a candid:1t1J herei!! prov ided shali be deemed ;emoved x x. x after 
the expiration of a period of five years from l;is scr-1ic,. of sentence xx x. (Emphases suppi ied.) 

" ' 

.... .. 
··:; -. 
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199831 or years after Mai-cos, Jr. was SU posed to file his inceme tax returns. 
The amendment cannot be given retroac ive effect because it is not favorable 
to the accused.32 \Vhert Marcos, Jr. fail d to file his income tax returns, the 
penalty of only a fine satisfied the pro · sions of the 1977 NIRC. Thus, the 
Court of -Appeals -· may. exercise disc tion in imposing the penalty of 
imprisonment, a . fine, -or both. Here, t e CA imposed penalties that were 
within the prescribed range. 

Further, the· circumstances nding Marcos, Jr. ' s non-filing of 
income tax returr1s negate a finding that h committed a crime involving moral 
turpitude because there is no fraudule t intent. As aptly observed by the 
ponencia and pointed out by Justice Ja ar Dirnaari1pao, · Marcos, Jr. was a 
provincial government employee during the taxable years of 1982 to 1985. 
The provincial government was duty-b und "to withhold "the COffespondi.ng 
taxes from Marcos, Jr. 's income.33 Th s, Marcos, Ji·. 's _faiiure to file his 
income tax returns was not animated by ilfulness to defeat or circumvent the 
tax law to illegally reduce his tax liabili y.34 The fr~quer1cy of non-filing of 
income tax returns is immaterial becaus Marcos, Jr. 's con-ec_t taxes should 
have already been properly withheld. Cur· ously, in Republic of the Philippines 
v. ivf arcos 11; 35 the Court has already hel that the crime of failure to file an 
income tax retu.111 is not a .crime involvin moral tu1-pitude because fraudulent 
intent is not an element of the crime. 

,. 

Considering _that Marcos, Jr. was ot sentenced to,)mprisonment and 
his conviction does not involve moral t itude, Se_ction _12 of the OEC is not 
applicable. Whether Marcos, Jr. paid t e fi·ne or: the deficiency taxe_s is 
imn1aterial because it is not a ground for isqualification/ It becomes material 
only if Marcos, Jr.' s conviction involves oral turpitl;l_de or imprisonrne!1t of 
more than 18 months because the groun for disqualification under Section 
12. ceases after five (5) years from service fth~ s~ntence. The payment of the 
fine would be equated to the service of the sentence. It serves as the reckoning 
point for counting"the five (5) years. 36 

,· 

I also agree with the ponencia tha Marcos, Jr~: js not ,_suffering from 
''.perpetual disqualificaiioi1 from holding ny ·office, to vote and to participate 
in any election" because it was not impose . However, T submifthat there was 
no error in sentencing. Section 40 of Pr sident.ial Decree No. 1994 (1977 
NIRC, as amended),37 amending the ] 977 NIRC, provides the guidelines on 

31 Ponencia, p. 53. 
32 ld. 
33 Reflections of Justice Japar Dimaampao, p. 7 citing Se ·tion 94 of the 1977 National l1lternal Revenue 

Code: 
SECTION 94.·Return andpaymen.'. i,, case tJGo rnmcnt employees. - If the employer 
is the Govemment of the Philippines or any politic -I subdivision, agency or ir.strumentality 
thereof, the return of the a.,nount deducted and wit hdd upon any wages shali be made by 
the officer or employee having coalrol o:' the pay1 ent of such wages, or by any officer ur 
employee duly__designated for that purpose .. 

34 Reflections of Justice Japar Dimaampao, p. 6. 
35 612 Phil. 355,375 (2009). 
'

6 See Ty-Delgado v. HR.ET, 779 Phil. 268, 2:;{~,:;;::G i 6), 
:n FURTI-IER A.MENDING CERTAIN PROVISIONS 01· T!-JE °NAl lONAL- lJ,ffERNAL REVENUE CODE, Presidential 

Decree No. 1994; The decree took effect tm Ja1w,1.r:,1 1, l 9S6. . 
\• . ! 



Separate Concurring Opinion l .. G.R. Nos. 260374 & 260426 

how penalties are impo'sed, who is lia le, and additional penalties to be 
imposed depending on the circumstanc s of the violator. The succeeding 
sections provide ·. the prescribed penal ies depending on the provisions 
violated: 

Section 40. Titie XI of the National" ntemal Revenue Code is hereby 
amended as follows: 
XXX 

Chapter II - Crimes, Other O·Jerises and Forfeitures 

"Sec. 286. General provisions. - (a) . . ny person convicted of a crime 
penalized by this Code shall, in addition to being liable for the payment of 
the tax, be subject to the penalties impos d herein: Provided, That paymei1t 
of the tax due after apprehension shall n t const itute a valid defense in any 
prosecution for violation of any provisio of this Code or in any action for 
the forfeiture of untaxed articles. 

"(b) Any person who willfully aids or a ets in the commission of a crime 
penalized herein or who causes the co mission of any such offense by 
another, shall be liable [in] the same mar ner as the principal. 

"( c) If the offender is not citizen of the Philippines,• he shall be adopted 
immediately after serving the sentence vv:ithout further proceedings for 
deponation. If he is a public officer or mployee, the maximum penalty 
pres{:ribed for the offense shall be imp sed and, in addition, he shall be 
dismissed from the public service an perpetually _disqualified from 
holding auy public office, to vote and . o particip~1tc in any election. lf 
d1e offender is a certified public accou . tant, his certificate as a certified 
public account shall, upo11 convictio , be automat.ic&lly revoked or 
cancelled. 

"(d) In the case of associations, partners 1ips, or co1:pora:tions, the penalty 
shall be imposed on the partner, pres dent, .general . man_ager, hmnch 
manager, treasurer, officer-in-charge, an employees i'esponsibk: for the 
violation. 

"Sec. 287. Attempt to evade or defeat tax - xx x 

"Sec 288. failure to file return, supply in ormation, pay tax, wi!h1101d and 
r~mit · tax. - .Any person required und r this ·Code or ·by re:gulations 
promulgated thereunder to ·pay any tax·, m ke a return, keep any records, or 
supply any mformatio_n, who willfoUy f ils to pay such tax, make wch 
return, keei) such recor:ds, or supply such nfo~·:11ation, or with.h0ld or re1.1.1it 
taxes withheld," at _the time or i:mes requir d by law or regulations, shall, in 
addition to other ·pem.J.ties provided by 1 w, upon co1iviction thereot: be 
fined not less than five thousand peso nor more than .fifty thousand 
pesos, or imprisoned for not lt':ss th.an s x months am.I one day but not 
more than five years, or both. 

"Sec. 289. Penal liability of corµorations. - xx x 

"Sec. 290. Penal liability for making :fa.l~e entries, record::; or reports. - - x x x 

"Sec. 291. Unlawful pursuit of bn:~iness. x xx 

"Sec. 292. Yl!cgal colh:;ctic,n offoreig11 pa_ . ents. -· x xx 

I 
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x x x ( emphases suppiied) 

Here, Secti_o,n_ 286 (c) is not appiicl ble. Thus, the CA is not required to 
impose the maxini.um penalty of a fine o- fifty thousand p·esos, imrJrisonment 
of five (5) years, or both, as provided undet Section 288. The additional 
penalties of dismissal frorri 'public servi e and pe1petually disqualtfied from 
holding any public office, · to vote and.top rticipate in any election " could not 
be imposed .. First,: tl;ie amendment to the .1 77 NIRC .. introdti~ing the provision 
under Section 286 (c) became effective o 1ly in January 1986. Thus~ the non­
filing of income tax returns for the taxable years of 1982 to 1984 will not merit 
the additional penalty. of "perpetual disq alificatiQn from holding any public 
office, to vote and to participate in ar.:y e{ ction" applicable to public officers. 
Section 73 of Presidential Decree No. 115838 (1977 NIRC) is applicable for 
these taxable years, which only prescribe the penalty of a ':fine of ni.n' mqre 
than two thousand pesos or imprisonme1 t for hot more than she months,. or 
both. " Second, the CO.MELEC Second iv_ision ·made a factual finding that· 
Marcos, Jr. was no longer a public officer hen the deadline to_ file the income 
returns for the taxabl~. year of 1985 lapse . 39· Alth(?ugh the income tax return 
pertains to the taxable year of 1985, wt1en e was still a public officer, Marcos, 
Jr. was no longe'r a public officer when he mitted to file his income tax return. 
The reckoning point 111ust be·when Sectio 45 of the 1977 NIRC, as amended, 
was v iolated - "the fifteenth day of Mar h of each year, covering income of 
the preceding ·taxable year "40 oi· on Marc 1986. Thus, the CA's imposition 
of a fine of P30,000.00 follows Section 2 8 of the 1977 NTRC, as amended. 
The imposed penalty was within the pre cribed range . . Even ·assuming that 
Marcos, Jr. was still a public officer then, the CA merely committed an error 
in sentencing, ·which is not enough to inval d~te the CA Decisi~m. I joii1 Justice 
Alfredo Benjamin Caguioa in that the en-o cannot bE/6onsidere<l grave: whjch 
would amount to a lack of jurisdiction be ause the imposed penalty was still 
within the range of penalty of Section 288 of the· 1977 NIRC, as amended.41 

. . 

Accordingly, Mar.cos, Jr. ' s CoC shquJd 11ot be _cancelled. ··T he 
representations in his certificate of candid cy that he is eligible for the office 
of the president and that he was not found liable for the accessory penalty of 
perpetual disqualification 'to hold public ffice a.re ilot' false. It follows that 

38 A DECREE TO CONSOLIDATE AND CODIFY ALL THE INT RNA;~ R EVENUE L AWS Or THE PHILIPPINES, 

Presidential Decree No. 1 ! 58 (1977). 
39 · Ponencia, p. 11 
40 A DECREE TO CONSOLIDATE AND CODIFY ALL Tl-IE 'fNT 'RNA L REVl~NUI: L AWS OF THE PHiLIPPINES, 

Presidential Decree No. 11 58 ( 1977), Sectior. 45 (c) st' tes: 

4 1 

CHAPTER I 
Returns and Paymen $ of Tax 

SECTION 45; [ndividua! re.tunis. -- xx x · 
(c) iVhen tu file: - The return of th\': f!Jliow.ing :11 ividua ls· shall be filed or. or before the 
fifteenth _dc1y .or fvfa_rch of. each year,' covering i come of the. preceding taxable year, 
covering income of the preceding taxable year· 
(A) Residents of the Philippines, ·.viicther citizen : or ahens, whuse income have been 
derived solely from salaries, v,1agcs; \nr.err,5t; d[vi\i~, ct,,, allowance:;, c.orr,mis'.;ions, bonuses, 
fees, pen~ions, or any combination tl1e.11•1:,f. x 'xi: · · 

Justice Alfredo Benjamin Caguioa's Separate Opinion, pp. 23--24. 
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there is no intention to deceive the elect ·ates of his eligibility. Marcos, Jr. is 
aiso not disqualified from running for pr· sident in the 2022 national and local 
elections. The petitioners failed to esta lish that Section 12 of the OEC is 
applicable. Utmost, the petitioners ' ca ses of action are dependent on a 
strained interpretation that the CA Deci · on is void and how the CA should 
have exercised its discretion in scntenci g· Marcos, Jr. As discussed above, 
the petitioners are mistaken. 

• I 


