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SEPARATE O INION 

CAGUIOA, J.: 

Before the Court are two (2) con olidated Petitions for Certiorari 
(Consolidated Petitions) filed pursuant to ule 64 in relation to Rule 65 of the 
Rules of Court. 

G.R. No. 260374 stems from petiti01 ers Fr. Christian B. Buenafe, Fides 
M. Lirri, Ma. Edeliza P. Hernandez, Celia agman Sevilla, Roland C. Vibal, 
and Josephine Lascano' s (Buenafe, et al. Petition to Cancel or Deny Due 
Course (Section 78 Petition) respondent F rdinand R. Marcos, Jr. 's (Marcos, 
Jr.) Certificate of Candidacy (CoC) base on Section 78 of the Omnibus 
Election Code1 (OEC) filed before the Commission on Elections 
(COMELEC). Buenafe, et al. assert tha Marcos, Jr. committed two (2) 
material misrepresentations in his CoC: (1) that he is eligible to run as 
President of the Philippines; and (2) an wering "No" to the question of 
whether he has been found liable for any o fense which carries the penalty of 
perpetual disqualification to hold public of 1ce. 

Batas Pambansa Big. 881 , OMNll3US ELECTION CODE O THE PHILIPPINES, December 3, 1985. 
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G.R. No. 260426, on the other and, originates from the Petition to 
Disqualify Marcos, Jr. under Section 2 of the OEC filed by petitioners 
Bonifacio Parabuac Ilagan, Saturnino Cunanan Ocampo, Maria Carolina 
Pagaduan Araullo, Trinidad Gerilla Re uno, Joanna Kintanar Carifio, Elisa 
Tita Perez Lubt Liza Largoza Maza, Da ilo Mallari Dela Fuente, Carmencita 
Mendoza Florentino, Doroteo Cubacub baya, Jr., Erlinda Nable Senturias, 
Sr. Arabella Cammagay Balingao, Sr. Cherry M. lbardolaza, CSSJB, Sr. 
Susan Santos Esmile, SFIC, Hom;,1r Ru ert Roca Distajo, Polynne Espineda 
Dira, James Carwyn Candila, and Jonas Angelo Lopena Abadilla (Ilagan, et 
al.). Ilagan et al. aver, among others, that Marcos, Jr. was convicted of a crime 
involving moral turpitude and that the s me conviction likewise imposed ( or 
should have imposed) upon Marcos, Jr. penalty of more than eighteen ( 18) 
months of imprisonment. 

The Consolidated Petitions are chored on the same set of criminal 
cases that had been filed against Marc s, Jr. for violation of Presidential 
Decree No. (PD) 11582 or the National I ternal Revenue Code of 1977 (1977 
NIRC). In a Decision dated October 31, 1997 of the Court of Appeals (CA 
Decision), Marcos, Jr. was ultimately fo nd guilty of violating Section 45 of 
the 1977 NIRC for failure to file his inc me tax returns (ITRs) for the years 
1982 to 1985.3 He was sentenced by the ourt of Appeals.(CA) to pay a fine 
for these violations.4 

The COMELEC, in separate r solutions, denied both petitions. 
Ascribing grave abuse of discretion amou ting to lack or excess of jurisdiction 
on the part of the COMELEC, petiti ners bring before the Court the 
Consolidated Petitions. 

The ponencia dismisses the Con olidated Petitions and affirms the 
resolutions of the COMELEC. 

I concur in the disposition of the p 

I write this Separate Opinion to cla ify the following salient points: 

(1) the Court retains ju isdiction to rule on the 
Consolidated Petitions, even after arcos, Jr. assumes and takes 
his oath of office; 

(2) the core issue as to ·the materiality of Marcos, Jr. ' s 
representations relating to th penalty of perpetual 
disqualification is whether the sam constitutes an ineligibility; 

2 A D ECREE TO CONSOLIDATE AND CODIFY ALL THE NTERNAL REVENUE L AWS 01' THE PHILIPPINES, 

otherwise known as the "NATIONAL I NTERNAL REVEN E CODE OF 1977," June 3, I 977. 
3 Ponencia, p. 8. 

Id. 
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(3) it is not a statute's de ignation of a penalty being 
"principal" or "accessory" that etermines whether a penalty 
should be expressly stated ot !ready deemed imposed -
penalties should be expressly stat d except when a statute says 
otherwise; 

( 4) for failure of the CA D cision to expressly impose as 
a penalty the perpetual disqualific tion provided under the 1977 
NIRC as amended by PD 19945 £ r the offense of failure to fi le 
an ITR, the representations relati g to such penalty in Marcos, 
Jr. 's CoC cannot be said to be fals and, if false, cannot be said 
to have been made with malicious ntent; 

(5) the CA Decision impos d a penalty within the range 
prescribed by the applicable law a , as such, cannot be declared 
void; 

(6) whether a crime invol es moral turpitude must be 
assessed based on the nature and t e elements of the crime itself 
- mere failure to file annual ITRs snot a crime involving moral 
turpitude; and 

(7) Marcos, Jr.'s alleged no -service of sentence does not 
constitute a ground for disqualifica ion. 

The Court ltas jurisdiction to rule on 
the petitions 

Marcos, Jr. and the COMELEC arg 
over the instant petitions as exclusiv 
Presidential Electoral Tribunal (PET).6 

e that the Court has no jurisdiction 
jurisdiction now lies with the 

The Consolidated Petitions are pet· ions for certiorari filed before the 
Court in accordance with Rule 64 in relati n to Rule 65 of the Rules of Court, 
alleging that the COMELEC committ~d g ·ave abuse of discretion amounting 
to lack or excess of jurisdiction in issuing the assailed resolutions. The Court 
has subject matter jurisdiction over these etitions pursuant to Sections 1 and 
5, Article VIII of the 1987 Constitution, t us: 

Section 1. The judicial power shal be vested in one Supreme Court 
and in such lower courts as may be establ shed by law. 

Judicial power includes the duty of the courts of justice to settle 
actual controversies involving rights w ich are legally demandable and 
enforceable, and to determine whether or not there has been a grave abuse 

FURTHER AMENDING CERTAIN PROVISIONS OF THE NA IONAL INTERNAL R EVENUE CODE, N ovember 5 , 

1985. 
6 Ponencia, p. 29. 
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of discretion amounting to lack or exce s of jurisdiction on the part of any 
branch or instrumentality of the Gover ent. 

xxxx 

Section 5. The Supreme Court sl all have the following powers: 

(1) Exercise original jurisdiction over cases affecting ambassadors, 
other public ministers and consuls, d over petitions for certiorari, 
prohibition, mandamus, quo warranto, 1d habeas corpus. 

xxxx 

The petitions here have complied ith the requirements of Rule 64 in 
relation to Rule 65 in assailing the CO EC resolutions as allegedly having 
been issued with grave abuse of discretio . Thus, the conditions for the Court 
to exercise its jurisdiction are present. t has the authority to decide these 
petitions. 

On the other hand, the jurisdic ion over contests relating to the 
qualifications of the President can be fou d in the last paragraph of Section 4, 
Article VII of the 1987 Constitution, thus 

The Supreme Court, sitting en a11c, shall be the sole judge of all 
contests relating to the election, returns, d qualifications of the President 
or Vice-President, and may promulg te its rules for the purpose. 
(Emphasis supplied) 

Pursuant to the last part of the 
promulgated the 2010 Rules of the Presid 
Rules), Rule 13 of which reflects the Co 
Constitution, thus: 

ove-quoted paragraph, the Court 
tial Electoral Tribunal7 (2010 PET 
rt's jurisdiction granted under the 

RULE 13. Jurisdiction. - The·Tri unal shall be the sole judge of all 
contests relating to the election, returns, nd qualifications of the President 
or Vice-President of the Philippines. 

The question for the Court is: w at is the relationship between the 
Court's certiorari jurisdiction over cases levated to it from the COMELEC 
(involving Presidential and Vice-Presid ntial candidates) and the PET's 
jurisdiction over election contests invol ing the President and the Vice­
President? 

To answer this, the ponencia re ies on Reyes v. Commission on 
Elections8 (Reyes). According to the pone cia, Reyes outlined the conditions 
for the exercise of jurisdiction of the H use of Representatives Electoral 
Tribunal (HRET)9 and proceeded to appl these by analogy to the PET, as 
follows: 

7 A.M. No. I 0-4-29-SC, May 4, 20 l 0. 
712 Phil. 192 (2013). 

9 Ponencia, p. 30. 
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Our ruling in Reyes v. Co mzsszon on Elections (Reyes) 
painstakingly described the conditions fi r the exercise of the jurisdiction of 
theHRET: 

First, the HRET does n t acquire jurisdiction over 
the issue of petitioner's qualific tions, as well as over the 
assailed COMELEC Resolution , unless a petition is duly 
filed with said tribunal. Petition r has not averred that she 
has filed such action. 

Second, the jurisdiction f the HRET begins only 
after the candidate is considered Member of the House of 
Representatives, as stated in Se tion 17, Article VI of the 
1987 Constitution: 

xxxx 

From the foregoing, it is then clear that to be 
considered a Member of the Hou e of Representatives, there 
must be a concurrence of the folio ing requisites: (1) a valid 
proclamation, (2) a proper oath, d (3) assumption of office. 
XXX 

Applying the ruling in Reyes to the present petitions, this Court, 
sitting En Banc, can only take cogniza ce of an election contest if the 
following requisites concur: (a) a petiti n is filed before it; and (b) the 
petition is filed against a Presidential or Vice-Presidential candidate who 
has been validly proclaimed, properly t en his or her oath, and assumed 
office. · 

These conditions are not presen here. The Buenafe and Ilagan 
Petitions are filed under Rule 65 as ailing the Resolutions of the 
COMELEC En Banc. While respondent arcos, Jr. has been proclaimed as 
the Presidential candidate with the highes number of obtained votes, he has 
yet to take his oath and assume office. x x 10 

Ultimately, applying Reyes, the po 
jurisdiction over the petitions becaus 
proclaimed, has not yet taken his oath and 

encia rules that the Court retains 
Marcos, Jr., although already 
as not yet assumed office. 11 

Following Reyes, the ponencia goes rther and rules that once Marcos, 
Jr. , takes his oath and assumes office, thi would result in the removal from 
this Court of jurisdiction over any pre-p1oclamation remedy elevated to it 
from the C011ELEC, thus: 

In any case, the proclamation, oat -taking, and assumption of the 
President result in removing from the ju isdiction of this Court any pre­
proclamation remedy elevated to the Cot from the COMELEC. 12 

10 Id. at 30-32. 
11 See id. at 32. 
i2 Id. 
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However, in another part, the pon ncia likewise rules that the PET is a 
function of the Court en bane. Citing acalintal v. Presidential Electoral 
Tribunal13 (Macalintal), which extensiv ly laid down the nature and history 
of the PET, the ponencia concluded that the PET's jurisdiction should not be 
considered as a limitation on the juris iction of the Court to rule on the 
pending petitions. The ponencia consid red the peculiar nature of this case 
where what is involved is the jurisdiction of the PET and the Court, which are 
one and the same body, and ruled as foll ws: 

When the Court acts as the PET, is not a separate and distinct body 
from the Court itself. The constitutio al provision refers to the same 
"Supreme Comt sitting en bane." Howe er, it should be recognized that the 
proceedings before the PET require a istinct set of rules of procedure 
owing to the very specific nature of it functions. Thus, the exercise of 
jurisdiction of the Court En Banc s the PET is likened to the 
characterization of specialized courts in elation to the then Courts of First 
Instance. They are the same courts havi g the same jurisdiction, only that 
specialized courts are intended for practi ality. Section 4, Article VII of the 
1987 Constitution therefore should not b considered as a limitation on the 
jurisdiction of the Court over the pendin petitions. 14 

It appears that the two (2) pos tions taken by the ponencia are 
inconsistent. I submit that the latter pos tion of the ponencia is the correct 
view in terms of the relationship of the ourt's certiorari jurisdiction over 
cases elevated from the COMELEC and he PET' s jurisdiction over election 
contests involving the President and the ice-President. The Court does not 
lose jurisdiction, and the PET _does not g, in jurisdiction, upon the happening 
of the conditions set forth in Reyes. The ourt and the PET are one and the 
same, the latter merely being a function o 

As discussed by the ponencia, citin Macalintal, the Court's certiorari 
jurisdiction and the PET's jurisdiction a e, indeed, akin to Regional Trial 
Courts (RTC) and the relationship betwee their general jurisdiction and their 
limited jurisdiction as special comts. The ourt had an opportunity to explain 
this relationship in Gonzales v. GJH Lan Inc. 15 (Gonzales). 

In Gonzales, a case involving an in ra-corporate dispute was raffled to 
an RTC Branch in Muntinlupa City th was not the designated Special 
Commercial Comt. The respondents file a Motion to Dismiss, which the 
RTC granted, ruling that since it was not t e designated Special Commercial 
Court, it had no jurisdiction to rule 011 the ase. 

The issue was elevated to the C urt, which ruled that the R TC 
committed an error in dismissing the ca e. Since Republic Act No. (RA) 
879916 conferred jurisdiction to the RT s over intra-corporate disputes, 

13 650 Phil. 326 (20 I 0). 
14 Ponencia, p. 38. 
15 772 Phil. 483 (2015). 
16 THE SECURITIES REGULATION CODE, July 19, 2000. 
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among others, the R TC should not ha e dismissed the case for lack of 
jurisdiction. Because there was a des.ig ated Special Commercial Court in 
Muntinlupa City, the RTC should hav simply referred the case to the. 
Executive Judge for re-docketing, who t en should have assigned the case to 
the Special Commercial Court in Muntin upa City. The Court then ruled that 
the question of whether an RTC resolves n issue in the exercise of its general 
jurisdiction or of its limited jurisdiction s a special court is only a matter of 
procedure, not of jurisdiction, thus: 

As a basic premise, let it be emp asized that a court's acquisition of 
jurisdiction over a particular case's subje t matter is different from incidents 
pertaining to the exercise of its jurisdic ion. Jurisdiction over the subject 
matter of a case is conferred b la , whereas a court's exercise of 
jurisdiction, unless provided by the law itself, is governed by the Rules of 
Court or by the orders issued from time o time by the Court. In Lozada v. 
Bracewell, it was recently held that t e matter of whether the RTC 
resolves an issue in the exercise of i s general jurisdiction or of its 
limited jurisdiction as a special court i only a matter of procedure and 
has nothin to do with the uestion f ·urisdiction. 17 (Emphasis and 
underscoring in the original) 

The ponencia is therefore correct i 
should not be seen as a limitation on the 
petitions as the PET and the Comi shoul 
entities. 

saying that the PET' s jurisdiction 
ourt's jurisdiction to rule on these 

not be seen as separate and distinct 

I, however, emphasize that, simil to the RTC as a court of general 
jurisdiction and acting as a special court, hether the Court is ruling under its 
certiorari jurisdiction or as the PET is nly a matter of procedure and has 
nothing to do with jurisdiction. Pollo ing Gonzales, when it becomes 
apparent that the case pending before the ourt should properly be decided by 
the Comi sitting as the PET, the Courts ould not dismiss the case. It should 
instead re-docket the same as a case befor the PET and direct the payment of 
the proper docket fees, if necessary, and t ereafter apply the 2010 PET Rules. 
It may be well to point out that, compared o the RTCs wherein the specialized 
case is transferred to another sala, the re docketing of the subject case from 
the Court to the PET may be done with g eater ease as the Court en bane and 
the PET are comprised of the same mem 

The next question is when does it ecome apparent that a pending case 
elevated from the COMELEC should be r -docketed as a case before the PET? 
I submit that this is where the conditions i Reyes are applicable but not in the 
manner the ponencia has applied it. 

In Reyes, the question posed b fore the Court was whether the 
COMELEC was ousted of its ·urisdi tion when petitioner therein was 
proclaimed as a Member of the House o . Representatives. The Court ruled 

17 Gonzales v. GJH Land, Inc., supra note 15, at 505. Ci ations omitted. 
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that for the HRET to ac uire ·urisdi tion or stated otherwise, for the 
COMELEC to be ousted of its ·urisdic ion, a petition must be filed before 
the HRET, and the petition should in olve a Member of the House of 
Representatives. 18 Reyes ruled that one i considered a Member of the House 
of Representatives only when the follo ing requisites concur: ( 1) a valid 
proclamation, (2) a proper oath, and (3) ssumption of office, 19 thus: 

This pronouncement was reiter ted in the case of Limkaichong v. 
COMELEC, wherein the Court, refe ring to the jurisdiction of the 
COMELEC vis-a-vis the HRET, held th t: 

The Court has invariabl held that once a winning 
candidate has been proclaim d, taken his oath, and 
assumed office as a Met ber of the House of 
Representatives, the COMELEC s jurisdiction over election 
contests relating to his election, returns, and qualifications 
ends, and the HRET's own juris · ction begins. 

This was again affirmed in Ganz lez v. COMELEC, to wit: 

After proclamation, taki g of oath and assumption 
of office by Gonzalez, jurisdicf on over the matter of his 
qualifications, as well as questio s regarding the conduct of 
election and contested returns were transferred to the 
HRET as the constitutional bod created to pass upon the 
same. x x x20 (Emphasis in the o iginal) 

Applying the foregoing to petition r therein, the Court ruled that since 
petitioner had not yet assumed office, she could not be considered as a 
Member of the House of Representatives, and until such time, the COMELEC 
retained jurisdiction. Thus: 

Here, the petitioner cai.mot be. cot sidered a Member of the House of 
Representatives because, primai.·ily, sh has not yet assumed office. To 
repeat what has earlier been said, the t rm of office of a Member of the 
House of Representatives begins only " t noon on the thirtieth day of June 
next following their election." Thus, unti such time, the COMELEC retains 
jurisdiction.21 (Italics in the original) 

To my mind, the doctrine on whe the jurisdiction of the COMELEC 
ends and when the jurisdiction of the T begins is not applicable when 
what is involved is the Court's jurisdic ion vis-a-vis the PET because, as 
discussed above, the PET and the Court a e one and the same body. To stress, 
exclusive jurisdiction over contests in olving the election, returns, and 
qualifications of the President is vested b the Constitution on the "Supreme 
Court, sitting en bane." Similar to the specialized courts as discussed in 
Maealintal and Gonzales, the PET is als the Supreme Court sitting en bane, 
only that the former is limited in function . The independence bestowed upon 

18 Reyes v. Commission on Elections, supra note 8, at 2 10-211. 
19 Id. at 212. 
20 Id. Citations omitted. 
21 Id. at 213. Citation omitted. 
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the Supreme Court sitting as the PET, ith its own budget allocation, rules 
and seal, is intended merely to better facil tate the gargantuan task of resolving 
election contests involving the President and the Vice-President, pursuant to 
Section 4, Article VII of the 1987 Consti ution.22 

For me, what can be applied to t e PET are the conditions in Reyes 
when one is considered the "President" r "Vice-President" under Section 4, 
Article VII of the 1987 Constitution. One is considered the President or Vice­
President when: (a) he/she has been pFoc aimed, (b) he/she has taken his/her 
oath, and ( c) he/she has assumed office. It is when these conditions already 
exist that the cases before the Court ay be deemed an election contest 
involving the President or Vice-Preside , and it is only then that the Court 
may re-docket a pending case befor it (that was elevated from the 
CO:t\1ELEC) as an election contest and t ereafter apply the 2010 PET Rules 
to the case. 

In the interest of the orderly adm nistration of justice and to finally 
settle the issues raised in these cases, the Court should rule that it has 
jurisdiction to rule on whether Marcos, J . complied with the substantive and 
procedural requirements for running for he position of the President of the 
Republic of the Philippines. Following the discussion above, subsequent 
events after June 30, 2022 will not wrest om the Court its jurisdiction to rule 
on these cases but will only affect the pr cedure to be followed in resolving 
these cases. 

A Section 78 Petition is distinct from 
a petition for disqualification 

As mentioned, the present case is consolidation of two (2) petitions 
for certiorari assailing two (2) sets of C MELEC resolutions which denied 
two (2) .different petitions filed before t e COMELEC - 1) a Section 78 
Petition and 2) a petition for disqualificati n based on Section 12 of the OEC, 
although both petitions referred to the sa e set of criminal convictions against 
Marcos, Jr. for violating the 1977 NIRC.2 

Section 78 of the OEC provides: 

SECTION 78. Petition to deny d e course to or cancel a certificate 
of candidacy. - A verified petition seeki g to deny due course or to cancel 
a certificate of candidacy may be filed y the person exclusively on the 
ground that any material representation c ntained therein as required under 
Section 74 hereof is false. The petiti,on ay be filed at any time not later 
than twenty-five days from the time o the filing of the certificate of 
candidacy and shall be decided, after due notice and hearing, not later than 
fifteen days before the election. 

22 See Macalintal v. Presidential Electoral Tribunal, su ra note 13, at 352-353. 
23 Ponencia, p. 5. 
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Section 12 of the same law provid s: 

SECTION 12. Disqualification . - Any person who has been 
declared by competent authority insa e or incompetent, or has been 
sentenced by final judgment for subver ion, insurrection, rebellion or for 
any offense for which he has been se enced to a penalty of more than 
eighteen months or for a crime inv lving moral turpitude, shall be 
disqualified to be a candidate and to h Id any office, unless he has been 
given plenary pardon or granted amnest . 

This disqualifications to be a c ndidate herein provided shall be 
deemed removed upon the declaration by competent authority that said 
insanity or incompetence had been re1 oved or after the expiration of a 
period of five years from his service o sentence, unless within the same 
period he again becomes disqualified. 

As can be gathered from the letter o the law itself, a Section 78 Petition 
and a petition for disqualification are two (2) distinct remedies against 
electoral candidates. They are based on ifferent grounds and have different 
prescriptive periods and legal consequen es.24 

A petition to deny due course too cancel a CoC under Section 78 is 
grounded on a false representation made a candidate in the CoC. This false 
representation pertains to a material fact hat affects the candidate's right to 
run for the elective office for which he or she filed the CoC, e.g. , citizenship, 
residence, status as a registered voter.25 On the other hand, a petition for 
disqualification "can only be premised on a ground specified in Section 12 or 
68 of the Omnibus Election Code or Se tion 40 of the Local Government 
Code [(LGC)]."26 

For a Section 78 Petition to prosp ·, it must be proven that there is a 
deliberate attempt to mislead, misinform, or hide the material fact subject of 
the petition. 27 Meanwhile, a petition for isqualification must prove that the 
candidate possesses a disqualification und r the law or statute.28 

As to their effects, a person whos CoC is cancelled or denied due 
course is not treated as a candidate at all.2 Consequently, he or she cannot be 
substituted.30 In contrast, a disqualified c didate is prohibited to run for the 
elective position but may be duly substitut d.31 

Re the Section 78 Petition: A Section 
78 Petition may include grounds for 
disqualification if the false material 

24 See ponencia, pp. 26-27. 
25 Velasco v. Commission on Elections, 595 Phil. 11 72, I 85 (2008). 
26 Aratea v. Commission on Elections, 696 Phil. 700, 736(20 12). 
27 Hayudini v. Commission on Elections, 733 Phil. 822, 8 -845 (20 14). 
28 Amara, Jr. v. Commission on Elections, 655 Phil. 467, 78 (201 I). 
29 Fermin v. Commission. on Elections, 595 Phil. 449, 46 (2008). 
30 Id. at 469. 
31 OMNIBUS ELECTION CODE, Sec. 77. 
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representation in a CoC relates to 
such grounds. Such representation, 
in order to be material, must pertain 
exclusively to the grounds 
enumerated in Section 74 of the OEC. 
Eligibility to run for public office is a 
material disclosure under the OEC. 

G.R. Nos. 260374 and 260426 

Despite the distinct actions filed b petitioners before the eOMELEe, 
the ponencia neve1iheless points out that while the grounds for a petition for 
disqualification are limited to Sections 1 and 68 of the OEe and Section 40 
of the LGC, "the same grounds may b invoked in a petition to deny due 
course to or cancel eoC if these involv the representations required under 
Section 78 [in relation to Section 7432 of he OEC]."33 

In rationalizing this, the ponen ia cites Chua v. Commission on 
Elections34 (Chua) where the Court affir ed the COMELEe' s treatment of a 
Section 78 Petition to be one for isqualification since the material 
misrepresentation cited - permanent res· dence in a foreign country - is also 
one of the grounds for disqualification u der Section 40 of the LGC. 35 

At the outset, let it be clarified that the jurisprudential requirements for 
the cancellation of a CoC under Secti n 78 of the OEC are: (1) that a 
representation is made with respect o a material fact, (2) that the 
representation is false, and (3) that there is intent to deceive or mislead the 
electorate. 36 Hence, the representation m st first be material, i.e. , it relates to 
the matters affecting the candidates' righ to be elected to and hold the public 
position sought, as so listed under Sectio 7 4 of the OEe to be stated in the 
eoe.37 

Hence, while I agree that a Section 8 Petition may include grounds for 
disqualification if the false material repr sentation in a Coe relates to such 
grounds, the same is limited to the matter expressly mentioned in Section 74. 
Section 78 expressly states that the petif on to deny due course to or cancel 
Coe must be filed exclusively o the ground of any material 
misrepresentation contained in the CoC a required under Section 74, thus: 

SECTION 78. Petition to deny die course to or cancel a cert~ficate 
of candidacy. - A verified petition seeki g to deny due course or to cancel 
a certificate of candidacy ma be filed the erson exclusive( on the 

round that an material re resentati n contained therein as re uired 
under Section 74 hereof is false. The pe ition may be filed at any time not 
later than twenty-five days from the tim of the filing of the certificate of 

32 Section 74 provides for the matters required to be stat d in a CoC. 
33 Ponencia, p. 27. Emphasis om itted. 
34 783 Phil. 876 (20 I 6). 
35 Ponencia, p. 27. 
36 See Caballero v. Commission on Elections, 770 Phil. 4, 1 I 8-1 I 9(2015). 
37 See OMNIBUS ELECTION CODE, Sec. 78. 
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candidacy and shall be decided, after d notice and hearing, not later than 
fifteen days before the election. (Empha is and underscoring supplied) 

Section 74, which enumerates the information required to be stated by 
a candidate in his or her CoC, does not i lude a declaration on the part of the 
person filing a CoC that he or she is not erpetually disqualified from holding 
public office. The relevant portion of Se tion 74 states: 

SECTION 74. Contents of certi.fi ate of candidacy. - The certificate 
of candidacy shall state that the person filing it is announcing his candidacy 
for the office stated therein and that h is eligible for said office; if for 
Member of the Batasang Pambansa, the province, including its component 
cities, highly urbanized city or district or sector which he seeks to represent; 
the political party to which he belon s; civil status; his date of birth; 
residence; his post office address for all lection purposes; his profession or 
occupation; that he will support and defend the Constitution of the 
Philippines and will maintain true faith d allegiance thereto; that he will 
obey the laws, legal orders, and decrees p ·omulgated by the duly constituted 
authorities; that he is not a permanent 1esident or immigrant to a foreign 
country; that the obligation imposed b his oath is assumed voluntarily, 
without mental reservation or purpose o evasion; and that the facts stated 
in the certificate of candidacy are true to the best of his knowledge. 

xxxx 

Accordingly, on the basis of the let er of Sections 74 and 78, I disagree 
with the ponencia's reliance on Chua. 

The Court, indeed, ruled in C ua that "[i]f the false material 
representation in the [CoC] relates to a ground for disqualification, the 
petitioner may choose whether to fil~ a etition to deny due course [to] or 
cancel a [CoC] or a petition for disquali cation, so long as the petition filed 
complies with the requirements under the law."38 However, Chua is not on all 
fours with the Consolidated Petitions. 

The ground raised and discussed i Chua, i.e., that the petitioner is a 
permanent resident in a foreign country, bile a ground for disqualification 
under Section 40 of the LGC,39 likewise ertains to a material representation 
explicitly required under Section 74. Thi is not the situation here where the 
ground raised in the Consolidated Pe itions, particularly, Marcos, Jr. 's 
perpetual disqualification, is not mention din Section 74. 

Thus, it is my submission that the uling in Chua finds relevance only 
in cases where a representation in a CoC, s expressly required under Section 
74, is alleged to be false, and such repres ntation also relates to a ground for 
disqualification. Accordingly, Chua finds no application in the case at bar. 

38 Chua v. Commission on Elections, supra note 34, at 8 5. 
39 Section 40 provides for the disqualifications from run ing for any elective local position. 
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Neverthele55, I recognize that Secf on 74 requires that a candidate state 

in the CoC that he or she is "eligible" fort e office sought. It is in this requisite 
of declaring one's eligibility that the all gation of having been imposed the 
penalty of perpetual disqualification - t e ground relied upon in the Section 
78 Petition - should be assessed. 

In Jalosjos, Jr. v. Commission on Elections40 (Jalosjos, Jr.), the 
accessory penalty of perpetual special d squalification was considered as an 
"ineligibility." In ruling in favor of t e respondent, the Court held that 
petitioner's ineligibility existed on the ay he filed his CoC, and that the 
cancellation of his CoC retroacted to th day he filed the same.41 The Court 
said: 

xx x As used in Section 74, the word "eligible" means having the 
right to run for elective public office, t at is, having all the qualifications 
and none of the ineligibilities to run for ublic office. As this Court held in 
Fermin v. Commission on Elections, the false material representation may 
refer to "qualifications or eligibility." ne who suffers from perpetual 
special disqualification is ineligible to un for public office. If a person 
suffering from perpetual special disq alification files a certificate of 
candidacy stating under oath that " e is eligible to run for (public) 
office," as expressly required under S ction 74, then he clearly makes 
a false material representation that i a ground for a petition under 
Section 78. x x x 

xxxx 

The COMELEC properly ca celled Jalosjos' certificate of 
candidacy. A void certificate of candid cy on the ground of ineligibility 
that existed at the time of the filing of the certificate of candidacy can 
never give rise to a valid candidacy, and much less to valid votes. 
Jalosjos' certificate of candidacy was c 1celled because he was ineligible 
from the start to run for Mayor. Wheth r his certificate of candidacy is 
cancelled before or after the electi ns is immaterial because the 
cancellation on such ground means he as never a valid candidate from 
the very beginning, his certificate of andidacy being void ah initio. 
Jalosjos' ineligibility existed on the ay he filed his certificate of 
candidacy, and the cancellation of his certificate of candidacy 
retroacted to the day he filed it. Thus, ardino ran unopposed. There was 
only one qualified candidate for Mayo in the May 2010 elections -
Cardino - who received the highest number of votes.42 (Emphasis 
supplied) 

Likewise, in Aratea v. Commission on Elections,43 the Court held that 
both temporary absolute disqufllifi ation and perpetual special 
disqualification constitute ineligibilities to hold elective public office. A 
person that carries these ineligibilities is n t eligible to run for elective public 

40 696 Phi I. 60 I (2012). 
41 Id. at 633. 
42 Id. at 629-633. Citations omitted. 
43 Supra note 26. 
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office, and consequently commits a fals material representation if he or she 
states in his or her CoC that he or sh is eligible to run for the elective 
position.44 The Court ruled: 

The penalty of prisi6n mayor utomatically carries with it, by 
operation of law, the accessory enalties of temporary absolute 
disqualification and perpetual special di qualification. Under Article 30 of 
the Revised Penal Code, temporary a solute disqualification produces 
the effect of "deprivation of the righ to vote in any election for any 
popular elective office or to be electe to such office." The duration of 
temporary absolute disqualification is he same as that of the principal 
penalty of prisi6n mayor. On the other h nd, under Article 32 of the Revised 
Penal Code, perpetual special disquali 1cation means that "the offender 
shall not be permitted to hold any pu lie office during the period of his 
disqualification," which is perpetu lly. Both temporary absolute 
disqualification and perpetual spe ial disqualification constitute 
ineligibilities to hold elective public office. A person suffering from 
these ineligibilities is ineligible to ru for elective public office, and 
commits a false material representati n if he states in his certificate of 
candidacy that he is eligible to so run. 5 (Italics in the original; emphasis 
supplied) 

Thus, in view of the foregoing cases, whether the declaration of 
Marcos, Jr. in his CoC that he has not bee convicted for a crime which carried 
the penalty of perpetual disqualificatio is a material representation, and 
whether it is a proper subject of a Section 78 Petition, will depend on whether 
this declaration pertains to an "eligibility ' under Section 7 4. 

Re the Section 78 Petition: Perpetual 
disqualification impairs one's 
eligibility and is, thus, material. 

As mentioned, Section 78 states th t a CoC may be denied due course 
or cancelled on the exclusive ground that any material representation 
contained therein, as required under Sec ion 74, is false. In turn, Section 74 
provides, among others, that a CoC sh 11 state that the person filing it is 
eligible for the office he or she seeks to b elected to.46 

Marcos, Jr. contends that his alleg d misrepresentations relating to the 
penalty of perpetual disqualification are n t material as the same do not relate 
to the eligibility of a person to become President of the Philippines, such 
eligibility being limited to the enumeratio under Section 2, A1iicle VII of the 
1987 Constitution - to the exclusion of ny statutory provision.47 

44 Id. at 728. 
45 Id. 
46 OMNIBUS ELECTION CODE, Sec. 74, the relevant porti 11 of which reads as follows: 

SECTION 74. Contents of cert(ficat of candidacy. - The ce1iificate of 
candidacy shall state that the person filing it is nnouncing his candidacy for the office 
stated therein and that he is eligible for said offi e[.] (Emphasis supplied) 

47 Ponencia, p. 61. 
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This position is reductive and con ary to prevailing jurisprudence. 

The Court has reiterated that the ord "eligible," as used in Section 74 
of the OEC, means having "the right to n for elective public office - that 
is, having all the qualifications and n ne of the ineligibilities to run for 
the public office. "48 The Court has, thu , ruled that a violation of the three­
term limit rule,49 and suffering from any enalty which produces the effect of 
deprivation to be elected to office,50 con itute ineligibilities properly subject 
of a petition for cancellation of CoC. 

Indeed, to adopt a limited view t at "eligibility," as contemplated in 
Section 74 in relation to Section 78, pe ains strictly and exclusively to the 
qualifications as provided in the Constit tion or statutes for holding public 
office, while at the same time asserting t at a petition for disqualification can 
only be filed on the basis of Sections 12 nd 68 of the OEC, and Section 40 
of the LGC, creates a void, leaving o recourse for instances where a 
candidate is barred from running for publ c office on the basis of a penalty of 
perpetual disqualification or violation of erm limitations. 

To further illustrate, the 2010 PET ules allows any registered voter to 
contest the election of the President or Vice-President on the ground of 
ineligibility or disloyalty to the Republi of the Philippines.51 Adopting a 
narrow view on what constitutes "ineligi · lity" restrains voters from alleging 
that a proclaimed President or Vice-Presi ent has been imposed the penalty 
of perpetual disqualification. That a individual suffering perpetual 
disqualification may proceed to assume t e highest or second highest office 
in government, provided only that he or s e has all the requirements set fo1ih 
in Section 2, Article VII of the 1987 Cons itution, can, thus, easily be seen as 
an absurdity. 

To stress, the penalty of perpetual isqualification is imposed upon a 
public official preventing him or her fr m holding any public office, in 
addition to perpetually disqualifying him r her "to vote and to participate in 
any election."52 To allow such public offici 1 to assume and exercise the duties 
of any public office because of a supposed void in the remedies brought about 
by the unreasonably limited treatment of" ligibility" under Section 74 would 
be to grossly violate the clear mandate of he law providing for the perpetual 
disqualification. 

For the foregoing reasons, I subscrib to the view that a person suffering 
from the penalty of perpetual disqualifica · on is ineligible to run for elective 

48 Albania v. Commission on Elections, 8 10 Phil. 470 48 1 (20 17), citing Aratea v. Commission on 
Elections, supra note 26, at 732. Emphasis supplied. 

49 Aratea v. Commission on Elections, id. at 73 1-732. 
50 See Jafojjos, Jr. v. Commission on Elections, supra not 40, at 629-630. 
51 20 IO PET RULES, Rule 16. 
52 PD 1994, Sec. 286(c). 
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public office, and commits a false materi 1 representation if he or she states in 
his or her CoC that he or she is eligible o so run. 53 As aptly summarized in 
Jalosjos, Jr. : 

Section 74 requires the candidate to st te under oath in his certificate of 
candidacy "that he is eligible for said o fice." A candidate is eligible if he 
has a right to run for the public office. I a candidate is not actuall eli ible 
because he is baned b final · ud ment i a criminal case from runnin for 
ublic office and he still states under ath in his certificate of candidac 

that he is eli ible to run for ublic offic then the candidate clearl makes 
a false material re resentation that is a round for a etition under Section 
78. 54 (Underscoring supplied) 

From the foregoing, it is clear hat the subject representations of 
Marcos, Jr., i.e., that he is eligible to ru as President and that he has never 
been found liable for any offense whi h carries the penalty of perpetual 
disqualification to hold public office, re material, the falsity of which 
constitutes a ground to cancel his CoC. 

Hence, there is a need to no look into whether the subject 
representations are indeed false. 

The criminal charges filed against 
Marcos, Jr. and the pertinent laws 

At this juncture, clarifications m st be made regarding the different 
criminal charges filed against Marcos, r. and the laws applicable to such 
cases. 

To recall, the Consolidated Petitio s relate to charges against Marcos, 
Jr. filed by the Commissioner of Inte al Revenue with the Secretary of 
Justice in 1991. Therein, he was charged ith four ( 4) counts of failure to file 
his ITRs for the years 1982 to 1985,55 as well as four (4) counts of failure to 
pay income taxes due, also for the years 982 to 1985.56 The RTC convicted 
Marcos, Jr. and sentenced him to serve v rious periods of imprisonment and 
various amounts of fine for both sets of c iminal charges and for all the years 
subject thereof.57 

On appeal, however, the CA,58 in is Decision dated October 31, 1997, 
acquitted Marcos, Jr. of the charges for on-payment of deficiency taxes for 
all the subject years 1982 to 1985, but fi und him guilty beyond reasonable 
doubt of failure to file ITRs for all the same subject years, 1982 to 1985. 

53 Ara/ea v. Commission on Elections, supra note 26, at 28. 
54 Jalosjos, Jr. v. Commission on Elections, supra 1iote 0, at 624. Citations omitted. 
55 Criminal Cases Nos. Q-91-24391, Q-92-29212, Q-92 29213 and Q-92-29217. 
56 Criminal Cases Nos. Q-91-24390, Q-92-29214, Q-92 29215 and Q-92-29216. 
57 See ponencia, pp. 6-7. 
5x In CA-G.R. CR No. 18569. 
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Accordingly, it ordered Marcos, Jr. to pay deficiency income taxes with 
interest and a fine of P2,000.00 each for his failure to file ITRs for the years 
1982 to 1984, and P30,000.00 for faili g to so file his ITR for 1985, plus 
surcharges. The CA Decision eventually apsed into finality.59 

At this point, it is well to emphasi e the laws applicable to the criminal 
charges against Marcos, Jr., considering that an amendatory law was issued 
during the period subject of said charges which means that different laws are 
applicable to the subject taxable years. 

Specifically, on January 1, 1986, D 1994 took effect.60 It introduced 
substantial amendments to the 1977 NI C, which included the imposition, 
upon public officers or employees who ar convicted of any crime under the 
1977 NIRC, of two (2) important p alties: 1) the maximum penalty 
prescribed for the relevant offense; and 2 the additional penalty of perpetual 
disqualification from holding public offi e. The relevant portion of Section 
286 of the 1977 NIRC, as amended by P 1994, states: 

Sec. 286. General provisions. - [a] Any person convicted of a 
crime penalized by this Code shall, in addition to being liable for the 
payment of the tax, be subject to the penalties imposed herein: 
Provided, That payment of the tax d e after apprehension shall not 
constitute a valid defense in any prosecu ion for violation of any provision 
of this Code or in any action for the forfe ture of untaxed articles. 

xxxx 

[ c] If the offender is not a citiz of the Philippines, he shall be 
depo1ted immediately after serving the sentence without further 
proceedings for deportation. ;.;If=-=-he"-=is=-=a-4"-==::..;;;.....;::.=='----"-';.......;;.~~'""-"..__,;.;= 
maximum enal rescribed for the 

dis ualified from holdin an ublic flee to vote and to artici ate 
in any election. If the offender is a certified public accountant, his 
certificate as a certified public [accou ant] shall, upon conviction, be 
automatically revoked or cancelled. 

x x x x (Emphasis and underscori g supplied) 

As to the specific crime that Marco , Jr. was convicted of- failure to 
file ITRs, the pertinent law varies be ause, again, of the amendments 
introduced by PD 1994 in January 1986 Specifically, PD 1994 made the 
following changes to the old 1977 NIRC: 1) it renumbered Section 73 of the 
old 1977 NIRC which then became Secti 288 under the amended law; and 
(2) it prescribed a higher fine and longer p riod of imprisonment, but retained 
the language of _the old law which im osed a punishment of fine OR 
imprisonment OR both. 

59 Ponencia, p. 8 . 
60 PD 1994, Sec. 49, which reads: 

SECTION 49. Eflectivity. - This Decree shall take effect on January I, 1986. 
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Section 73 of the old 1977 NIRC 

SEC. 73. Penalty for failure to. le return or to pay tax. - Any one 
liable to pay the tax, to make a return or to supply information required 
under this Code, who refuses or negle ts to pay such tax, to make such 
return or to supply such information at t e time or times herein specified in 
each year, shall be punished by a fin of not more than two thousand 
pesos or by imprisonment for not mo e than six months, or both. 

x x x x (Emphasis supplied) 

On the other hand, Section 288 of D 1994 states: 

Sec. 288. Failure to file retu ·n, supply information, pay tax, 
withhold and remit tax. - Any perso1 required w1der this Code or by 
regulations promulgated thereunder to p y any tax, make a return, keep any 
records, or supply any information, who illfully fails to pay such tax, make 
such return, keep such records, or suppl such information, or withhold or 
remit taxes withheld, at the time or tin es required by law or regulations, 
shall, in addition to other penalties p ovided by law, upon conviction 
thereof, be fined not less than five 'th usand pesos nor more than fifty 
thousand pesos, or imprisoned for not less than six months and one day 
but not more than five years, or both. (Emphasis supplied) 

Again, PD 1994 took effect on anuary 1, 1986.6 1 Meanwhile, the 
deadline for the filing of 1985 ITRs was on March 15, 1986.62 Accordingly, 
for Marcos, Jr. 's failure to file his ITR or the year 1985, the amendments 
brought about under PD 1994 apply. 

To stress, these amendments are t e main bases of the petitions filed 
with the COMELEC. The Section 78 P tition was based on the penalty of 
perpetual disqualification to hold public office, alleged to have been falsely 
declared by Marcos, Jr. in his CoC. n the other hand, the petition for 
disqualification was mainly based on the imposition of the maximum penalty 
prescribed for the non-filing of ITR (by ection 73 of the old 1977 NIRC as 
to the years 1982 to 1984; and Section 2 8 of PD 1994 as to the year 1985), 
which is alleged to constitute grounq.s r disqualification under the OEC. 
Hence, by and large, it is only the failure to file ITR for the year 1985 that is 
the main subject of controversy in the pr sent case. 

Re the Section 78 Petition: The 
penalty of perpetual disqualification 
was not imposed upon Marcos, Jr. for 
his failure to file /TR for the year 
1985 as the same was not expressly 
stated in the CA Decision. 

61 Id. 
62 

See 1977 NlRC, Sec. 45(c), which provides that ind vidual returns covering income of the precedino 
taxable year "shall be filed on or before the fifteenth ay of March each year[.]" 
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As mentioned, Section 286 of PD 994, which applies to the charge of 
non-filing of Marcos, Jr. 's 1985 ITR, rescribes the additional penalty of 
perpetual disqualification to hold public ffice. Despite the clear language of 
the law, the CA Decision, in its dispositi e portion, did not expressly impose 
such penalty. The decretal portion of the CA Decision made mention only of 
the payment of deficiency taxes and fi es as the penalties imposed. It is 
petitioners' theory, however, that the p rpetual disqualification is deemed 
imposed as it is an accessory penalty that i supposedly automatically imposed 
upon conviction for the subject crime. Al ernatively, petitioners posit that the 
CA Decision is void for having complete y ignored the directive of the law to 
impose perpetual disqualification on o fenders who happen to be public 
officers and employees. 

I am not persuaded. 

As a general rule, the penalties im osed should be expressly stated in 
the decision convicting the accused of a crime with which the latter is 
charged.63 To be clear, it is not a statut 's designation of a penalty being 
"principal" or "accessory" that determi es whether a penalty should be 
expressly stated or already be deemed imposed. To reiterate, as a rule, 
penalties should be expressly stated.64 Pe alties are "deemed imposed" only 
when the statute says so. The prime ex mple of this is the Revised Penal 
Code65 (RPC) as it implements a system o having accessory penalties deemed 
automatically imposed upon the impositio of certain principal penalties. The 
RPC does this through its Article 73, whi h states that "[ w ]henever the courts 
shall impose a penalty which, by provi ion of law, carries with it other 
penalties, according to the provisions of rticles 40, 41 , 42, 43, 44, and 45 of 
this Code, it must be understood that the a cessory penalties are also imposed 
upon the convict." Articles 40 to 45, turn, provide for the accessory 
penalties to various principal penalties. 

It must be emphasized, however, t at the RPC does this only for the 
crimes it punishes. To recall, the RPC pr vi des that "[ o ]ffenses which are or 
in the future may be punishable under ecial laws are not subject to the 
provisions of this Code."66 The system, therefore, that there are penalties 
"deemed included" operate only for crime punished by the RPC or any such 
special penal law that employs or will mploy the same system. In other 
words the rinci le that "accessor ena ies" are deemed im osed with the 
" rinci al enalties" is not inherent in Phi i ine criminal law. 

63 See Velarde v. Social Justice Society, 472 Phil. 285 (20 4), where the Court clarified that, "[i]n a criminal 
case, the disposition should include a finding of inno ence or guilt, the specific crime committed, the 
penalty imposed, the participation of the accused, th modifying circumstances if any, and the civil 
liability and costs." Id. at 325. 

64 See id. 
65 Act No. 38 I 5, AN ACT REVISING THE PENAL CODE AN OTHER PENAL LAWS, December 8, I 930. 
66 Id. , Art. I 0. 
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To illustrate, in People v. Perez,67 ecided prior to the enactment of the 
RPC, the Court stated that "accessory p nalties are to be imposed upon the 
convict expressly[. Further], according t Viada, they are not to be presumed 
to have been imposed."68 These bolster t e point that criminal penalties are to 
be expressly stated in decisions, unless the law itself - like the RPC -
provides for a system of "accessory pe alties" being deemed automatically 
imposed with the imposition of some "p ·ncipal penalties."69 

Associate Justice Jhosep Y. Lop z (J. Lopez) and Associate Justice 
Amy C. Lazaro-Javier submit that as the enalty of perpetual disqualification 
in the present case is a principal penalt , then the same should have been 
expressly imposed as a penalty by the C , as opposed to an accessory penalty 
which is deemed imposed with the p inent principal penalty. J. Lopez 
discusses that accessory penalties are i 1erent and made dependent on the 
existence of principal penalties. Accordi gly, as Section 286(c) of the 1977 
NIRC does not specify a principal penal y to which the penalty of perpetual 
disqualification attaches, then the latter p nalty cannot be characterized as an 
accessory penalty; it is clearly a principa penalty.70 

With respect, I disagree with this v · ew. 

In People v. Rafanan, 71 the Court c aracterized as an accessory penalty 
the penalty of temporary special disqu ification under Article 346 of the 
RPC, which attached, not to a specified p nalty, but by virtue of the status of 
the accused as a high school principal.72 urther, in RA 9847,73 the penalty of 
perpetual disqualification is character;ize as an "accessory penalty" which 
penalty likewise attaches not to a partic lar "principal" penalty, but to any 
offense committed under the law when ommitted by a public officer or an 
officer of the law.74 

As in the present case, the subject 1 w therein did not make mention of 
a predicate principal penalty, yet the Co rt categorized as an accessory the 
subject penalty of the case. 

What is clear, therefore, is that th CA should have expressly stated 
that Marcos, Jr. was imposed the penalt of perpetual disqualification as a 
result of his conviction for violating S ction 45 of the 1977 NIRC. As 

67 47 Phil. 984 ( I 924). 
68 Id. at 987. 
69 See id. 
70 Separate Concurring O pinion of J. Lopez, pp. 13-1 4. 
71 26 1 Phil.965 (1990). 
72 Id. at 98 l. 
73 A N ACT ESTABLISHING M OUNTS BANAHAW AND SAN CRISTOBAL IN THE PROVINCES O.F L AGUNA AND 

QUEZON AS A PROTECTED A REA UNDER THE CATEGOR OF PROTECTED L ANDSCAPE, PROVIDING FOR ITS 
MANAGEMENT AND FOR OTHER PURPOSES, otherw ise own as the " M TS. BANAl·IA w-SAN CRISTOBAL 
PROTECTED LANDSCAPE (M BSCPL) A CT OF 2009," D cember 11 , 2009. 

74 Id., Sec. 18. 
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mentioned, however, the CA did not. Thi failure, thus, results in the perpetual 
disqualification not having been impose as a penalty. 

Anent petitioners' argument that this failure of the CA Decision to 
include the penalty of perpetual disquali . cation rendered the same "void," the 
ponencia holds, that as the CA Decision as already attained finality, then the 
Court can no longer modify the same. 75 

While I agree with the ponencia t at the Court cannot modify the CA 
Decision, I elucidate on the bases of m conclusions, which slightly differ 
from the ponencia's discussions. 

To make its point, the ponencia ites Estarija v. People76 (Estarija), 
where the Court ruled that the questio ed judgment, despite imposing an 
erroneous penalty, could no longer be mo ified as it had long attained finality. 
While I agree with the applicability of starija, it must be clarified that the 
rulings therein must be qualified by the ourt's more recent ruling in People 
v. Celorio 77 

( Celorio ). The case of C lorio involved a judgment which 
imposed a sentence that was based on non-existent or repealed law. The 
People then assailed the judgment throug a petition for certiorari. The Court 
held that the judgment was void, and the efore created no rights and imposed 
no duties. As the judgment was void; t e Court said that it could not have 
attained finality even with the accused s decision to file for probation -
which, under normal circumstances, wo Id have rendered the judgment finai 
and executory. The Court then went on t modify the penalty imposed on the 
accused. 

Celorio thus qualifies Estarija in th t the Court is not entirely powerless 
to modify a judgment with an erroneous enalty that has supposedly attained 
finality. The error in a judgment could b of such character so as to render it 
void - and thus, such judgment would not attain finality. What separates 
Estarija from Celorio is that the penalty · n Estarija was still within the range 
prescribed by law, while the penalty in Celorio came from a law that has 
already been repealed. The penalty in starija was considered e1roneous 
because the lower court (1) did not it pose an indeterminate penalty, as 
required by the Indeterminate Sentence aw, but instead imposed a straight 
penalty, and (2) did not impose the pe alty of perpetual disqualification. 
However, as mentioned, the straight_ pe alty imposed was still within the 
range provided by the law. It was, thus, reasonable to rule that the judgment 
had attained finality even though the pen lty was erroneous. 

It is through this modified doctrin in Estarija that Marcos, Jr. 's case 
should be looked at. In Marcos, Jr. 's case, the penalty imposed by the CA was 
within the penalty prescribed by law, alb it without the additional penalty of 

75 See ponencia, pp. 77-78. 
76 619 Phil. 457 (2009). 
77 G.R. No. 226335, June 23, 202 1. 
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perpetual disqualification. While there 
Decision, the said decision still attained 
range prescribed by law. 
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as ultimately an error in the CA 
nality as the penalty was within the 

Moreover, both Estarija and Celo io involved proceedings raised by 
the parties in the respective cases - eith r through an appeal by the accused 
himself or through a petition for certior ri by the People. Here, petitioners 
intend to void the CA Decision even whi e they are not parties to the case. 

Based on the foregoing reasons, it is my view that the CA Decision is 
not void or cannot be voided in this proc eding. 

Re the Section 78 Petition: Not 
having been explicitly imposed the 
penalty of perpetual disqualification, 
Marcos, Jr. 's representation that he is 
eligible to run for public office is not 
false. However, his representation 
that he was never found guilty of an 
offense which carries the penalty of 
perpetual disq ualifi.cation, is false. 

Having established that the subject representations relating to Marcos, 
Jr. 's alleged perpetual disqualification fro holding public office are material, 
the next question to ask is: are such repre entations false? 

To recall, two (2) representations n Marcos, Jr. 's CoC relate to the 
subject penalty: 1) that he is eligible to run as President of the Philippines; and 
2) that he has not been found liable for an offense which carries the penalty 
of perpetual disqualification to hold publi office. 

The first representation - that Ma cos, Jr. is eligible to run for public 
office - is not false. For failure of the A Decision to expressly state that 
Marcos, Jr. was imposed the penalty of p rpetual disqualification as a result 
of his conviction, he was not rendered ine igible to run for any public office .. 

However, the second representatio - that he was not found liable for 
any offense which carries the penalty of p rpetual disqualification - is false. 
Indeed, a conviction under Section 73 of he 1977 NIRC and Section 288 of 
the 1977 NIRC, as amended by PD 1994, hen committed by a public official 
or employee, carries with it the penalty of perpetual disqualification from 
holding any public office, to vote and top rticipate in any election.78 

Re the Section 78 Petition: Marcos, 
Jr. lacked the requisite intent to 

78 See 1977 NIRC, Sec. 286(c), as amended by PD 1994. 
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deceive the electorate in making the 
material representations relating to 
his alleged perpetual disqualification. 

G.R. Nos. 260374 and 260426 

The third requisite for a Section 7 Petition to prosper is that the false 
material representations must have bee made with a malicious intent to 
deceive the electorate. 79 

First, the material representation t at he is eligible to run for President 
of the Philippines, as mentioned, is not £ lse and, hence, could not have been 
made with malicious intent. 

Second, the representation that he as not found liable for any offense 
which carries the penalty of perpetual d · squalification, while false, was not 
intended to deceive the electorate. Arisin from the same omission of the CA 
to expressly impose the penalty of pe etual disqualification, Marcos, Jr. 
cannot be imputed with having intended o deceive or mislead the electorate 
in representing that he was not found lia le with an offense that carries such 
penalty. 

The rule is that any mistake on a oubtful or difficult question of law 
may be the basis of good faith.8° Further, when the dispositive pmi of a final 
decision or order is definite, clear, and un quivocal, and can wholly be given 
effect without need of interpretation or co struction, the same is controlling. 81 

Marcos, Jr. can thus be said to have legitimately relied on the 
dispositive portion of the CA Decision hich did not impose upon him the 
penalty of perpetual disqualification. As e CA Decision is straightforward, 
it is contrary to good faith to require th~t arcos, Jr. look beyond the language 
of his judgment of conviction in search of ther penalties imposable upon him. 

To conclude my position regardin the Section 78 Petition: I concur 
with the ponencia that Marcos, Jr. did not commit false material 
representation in his CoC. His represent tion that he is eligible to run for 
President is, while material, not false. 0 the other hand, his representation 
that he was never found liable with an ffense that carries the penalty of 
perpetual disqualification to hold public office, while material and false, was 
not made with an intent to deceive the ele torate. The requisites for a Section 
78 Petition to prosper not having be established by petitioners, the 
COMELEC was correct in dismissing the same. 

Re Petition for Disqualification: The 
CA 's final judgment against Marcos, 
Jr. did not impose a penalty of 

79 See Caballero v. Commission on Elections, supra note 36, at 118-119. 
80 l ecaroz v. Sandiganbayan, 364 Phil. 890, 908 (I 999). 
81 Obra v. Spouses Badua, 556 Phil. 456, 46 I (2007). 
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imprisonment of more than eighteen 
(18) months. 

G.R. Nos. 260374 and 260426 

To recall, Ilagan, et al. maintain t at Marcos, Jr. is disqualified under 
Section 12 of the OEC which disqualifie a person who has been sentenced: 
1) to a penalty of imprisonment of more han eighteen (18) months; or 2) for 
a crime involving moral turpitude. 

Section 12 provides: 

SECTION 12. Disqualifications - Any person who has been 
declared by competent authority insa e or incompetent, or has been 
sentenced by final judgment for subver ion, insurrection, rebellion or for 
any offense for which he has been sent need to a penalty of more than 
eighteen months or for a crime invo ving moral turpitude, shall be 
disqualified to be a candidate and to h Id any office, unless he has been 
given plenary pardon or granted amnesty 

x x x x (Emphasis supplied) 

Ilagan, et al. argue that the CA Dec·sion which removed the penalty of 
imprisomnent written in the RTC Decisi n and imposed only the penalty of 
fine, is void as it completely ignored the irective of Section 286 of the 1977 
NIRC, as amended by PD 1994, which p escribes the maximum penalty for 
offenders who are public officers. They aintain that courts do not have the 
power to impose a lower penalty than that which is authorized by law. Ilagan, 
et al. claim that since the CA Decision is oid, it produced no legal effect and 
it never became final and executory. 

As earlier discussed, Section 286 1 andates, among others, that if the 
offender is a public officer, he shall suffer the maximum penalty, thus: 

Sec. 286. General provisions. - [a] Any person convicted of a 
crime penalized by this Code shall, in ddition to being liable for the 
payment of the tax, be subject to the pe alties imposed herein: xx x 

xxxx 

[ c] If the offender is not a citize 1 of the Philippines, he shall be 
deported immediately after serving the sentence without further 
proceedings for deportation. If he is a ublic officer or cm lo ee the 
maximum enalt rescribed for the o fense shall be im osed and in 
addition he shall be dismissed from th 
dis ualified from holdin an ublic o fice to vote and to artici ate 
in any election. If the offender is a ertified public accountant, his 
certificate as a certified public [accoun ant] shall, upon conviction, be 
automatically revoked or cancelled. 

x x x x (Emphasis and underscori 



Separate Opinion 25 G.R. Nos. 260374 and 260426 

As also earlier explained, Secti n 286, insofar as it imposes the 
maximum penalty on public officials, is r levant only for the charge of failure 
to file Marcos, Jr. 's 1985 ITR the filing fi r which was due on March 15, 1986, 
hence, covered by PD 1994 which took e feet on January 1, 1986. Thus, only 
the law applicable to the 1985 ITR is rele ant. This is Section 288 of the 1977 
NIRC, as amended by PD 1994, which I uote anew: 

Sec. 288. Failure to file retu -n, supply information, pay tax, 
withhold and remit tax. - Any perso required under this Code or by 
regulations promulgated thereunder to p y any tax, make a return, keep any 
records, or supply any information, who illfully fails to pay such tax, make 
such return, keep such records, or suppl such information, or withhold or 
remit taxes withheld, at the time or tim s required by law or regulations, 
shall, in addition to other penalties p ovided by law, upon conviction 
thereof, be fined not less than five tho sand pesos nor more than fifty 
thousand pesos, or imprisoned for not less than six months and one day 
but not more than five years, or both. Emphasis supplied) 

From the above, I submit that the naximum penalty is the imposition 
of both payment of fines and imprisonm nt,82 i.e., a fine of P50,000.00 and 
imprisonment of five (5) years. Thus, the CA again erred in failing to impose 
the maximum penalty prescribed by Secf on 286 for the offense of failure to 
file Marcos, Jr.'s 1985 ITR. 

However, in the same way that th CA Decision, despite its failure to 
impose the penalty of perpetual disquali cation, cannot be voided, the CA' s 
error in not imposing the maximum penal ies prescribed by law is also an error 
that does not justify the modification o voiding of the CA Decision. The 
penalty actually imposed by the CA - the fine of P30,000.0083 - is still 
within the range of penalties prescribed by Section 288. The CA Decision 
cannot, thus, be said to be void and is, thus, still covered by the rule on 
immutability of judgments. 

Re Petition for Disqualification: 
Failure to file annual /TR is not a 
crime involving moral turpitude. 

Ilagan, et al., also allege that Marc s, Jr., is disqualified under Section 
12 of the OEC as he had been convict. d of failure to file ITRs, a cnme 
allegedly involving moral turpitude. 

Moral turpitude has been defined as any act which is contrary to justice, 
modesty, or good morals; an act of bas ness, vileness or depravity in the 
private and social duties which a man o es his fellowmen, or to society in 

82 See U.S. v. Cueto, 38 Phil. 935 (1918). 
83 Ponencia, p. 8. 
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general.84 However, not all crimes or offi nses involve moral turpitude.85 The_ 
term is a flexible concept and must be de ermined according to the particular 
facts and circumstances prevailing in e ch case in relation to the offense 
charged.86 

In Zari v. Flores,87 the Court held t at generally, crimes ma/a prohibita 
do not involve moral turpitude: 

[Moral turpitude] implies something imn oral in itself, regardless of the fact 
that it is punishable by law or not. It mu t not merely be mala prohibita, 
but the act itself must be inherently im oral. The doing of the act itself, 
and not its prohibition by statute fixes th moral turpitude. Moral turpitude 
does not, however, include such acts as re not of themselves immoral but 
whose illegality lies in the fact of th ir being positively prohibited.88 

(Emphasis supplied.) 

As to the offense of failure to file an ual ITRs, the Court has previously 
addressed the same issue in an earlier c se also involving Marcos, Jr., 111 

Republic v. Marcos Ji.89 (Marcos II). 

In the said case, the State opposed he grant of letters testamentary to 
Marcos, Jr. and his appointment as execut r of the estate of his father, the late 
dictator Ferdinand E. Marcos, Sr., on the round of conviction of an offense 
involving moral turpitude, for his prior onviction of failure to file annual 
ITRs. The Court held that Marcos, Jr. wa not disqualified as an executor as 
the failure to file his annual ITRs is not a rime involving moral turpitude.90 

The Court differentiated the three (3 violations with regard to the filing 
of an ITR under the NIRC: (1) the filing of a false return, (2) a fraudulent 
return with intent to evade tax; and (3) fai ure to file a return. Citing Aznar v. 
Court of Tax Appeals91 (Aznar), the Comi egregated the first two offenses as 
involving falsity and fraud, while the thir case involves only an omission. 
Thus, the filing of a false return and frau ulent return, with intent to evade 
tax, involve moral turpitude as they entail illfulness and fraudulent intent on 
the part of the individual. In contrast, the ere failure to file a return, where 
the mere omission is already a violation, does not involve moral turpitude. 
Thus, the Court held that there was no g ound to disqualify Marcos, Jr. as 
executor of his late father's estate.92 

It is also important to note that Mar os, Jr. was acquitted by the CA of 
the crime of failure to pay income tax, nd as earlier discussed, the said 

84 Soriano v. Dizon, 5 15 Phil. 635, 641 (2006). 
85 Dela Torre v. COMELEC, 327 Phil. 1144, 11 50 ( 1996) 
86 Id. at 11 50-11 5 I. 
87 183 Phil. 27 ( 1979). 
88 Id. a t 33. C itations omitted. 
89 6 I 2 Phil. 355 (2009). 
90 Id. at 375 and 377. 
91 157 Phil. 5 10 ( 1974). 
92 Republic v. Marcos JI, supra note 89, at 376-377. 
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decision has long become final and immu able. Thus, what remains is Marcos, 
Jr. 's conviction for failure to file ITRs, hich is not a crime involving moral 
turpitude. 

Ilagan, et al. point out that Marco , Jr. failed to file ITRs for four ( 4) 
consecutive years which shows his utte disregard of the law. However, as 
discussed above, it is the nature of the rime which determines whether it 
involves moral turpitude, not the frequen y of the violation. 

In this connection, Associate ustice Japar B. Dimaampao (J. 
Dimaampao) submits that failure to file ITRs may or may not be a crime 
involving moral turpitude93 and advance that when the violation is attended 
by the element of willfulness, the non-fil ng of ITRs becomes tax evasion.94. 

To determine whether willfulness is atten ant, the esteemed justice states: 

x x x (W]illfulness may be deter ined through, among others, the 
contem oraneous and subse uent act of tax a ers their level of 

of income tax returns the amow1t of i come concealed and such other 
considerations eculiar to each and ever ase. No factor from the foregoing 
can singularly establish tax evasion. Intl e ultimate analysis, willful intent 
to evade taxes is a question of fact that uld de end on the totalit of the 
circumstances surrounding the case.95 (U derscoring supplied) 

J. Dimaampao then concludes that taking into account the totality of 
circumstances surrounding the case, Marc s, Jr. 's failure to file his ITRs was 
not attended by willfulness and, thus, did ot involve moral turpitude.96 

I respectfully disagree with this m nner of determining that Marcos, 
Jr. 's failure to file ITR lacked moral turpit de. 

There is no dispute that if non-filin of ITRs is found to be a deliberate 
means to evade or defeat taxes, the same c nstitutes fraud and involves moral 
turpitude.97 In fact, a finding of willfuln ss in the failure to file returns or 
supply information required under the 19 7 NIRC is meted with surcharges 
on the tax or deficiency tax.98 Clearly, th refore, the law already takes into 
consideration the deliberateness and will lness of a taxpayer's omission and 
imposes additional penalties when the sar e is proven. 

In the present Consolidated Peti · ons, however, Marcos, Jr. was 
convicted for violation of Section 45 of th 1977 NIRC,99 without any finding 

93 See Reflections of J.Dimaampao, pp. 5-6. 
94 Id. at 6 . 
95 Id. at 7. 
96 Id. 
97 See Republic v. Marcos fl, supra note 89, at 377; Azna, v. Court a/Tax Appeals, supra note 9 1, at 523. 
98 See 1977 NIRC, Secs. 72,97, 131, 193,262,264,268, nd 269. 
99 1977 NIRC, Sec. 45, the relevant portion of which read : 
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of circumstances or indicia that he was notivated by a fraudulent intent to 
evade payment oftaxes.100 It is likewise ndisputed that the CA Decision had 
long attained finality and had become im utable. 

Despite this, J. Dimaampao pro eds to make a determination on 
whether Marcos, Jr. 's failure to file his IT s constitutes an act involving moral 
turpitude by taking into account the "tot lity of circumstances" surrounding 
the case. 

As mentioned, it is at this juncture hat I dissent. 

The law is clear when it states that the ground for disqualification of a 
candidate is his or her having been sente ced by final judgment for a crime 
involving moral turpitude. 101 The q lifying clause "involving moral 
turpitude" pertains to the offense not to the accused's personal 
circumstances or any acts of the accused fter his conviction. 

More importantly, in each criminal case, the lower courts evaluate the 
attendant circumstances in determining he accused's guilt as well as the 
imposable penalty, should guilt be prove beyond reasonable doubt. These 
findings, as a rule, may no longer be re- itigated because of the doctrine of 

SECTION 45. individual returns. - ( ) Requirements. - (I) The following 
individuals are required to file an income tax retu , if they have a gross income ofat least 
P 1,800 for the taxable year: 

(A) Every Filipino citizen, whether residi g in the Philippines or abroad(.] 
See 1977 NIRC, Sec. 73, which reads: 

SECTION 73. Penalty for failure to filer turn or to pay tax. -Any one liable to 
pay the tax, to make a return or to supply informati n required under th is Code, who refuses 
or neglects to pay such tax, to make such return o to supply such information at the time 
or times herein specified in each year, shall be p nished by a fine of not more than two 
thousand pesos or by imprisonment for not more t 1an six months, or both. (Underscoring 
supplied) 

100 See 1977 NlRC, Sec. 72, which reads: 
SECTION 72. Surcharges for failure to ·ender returns and for rendering false 

and fraudulent returns. - In case of willful ne le t to file the return or list required under 
this Title within the time prescribed by law, xx x, the Commissioner of Internal Revenue 
shall add to the tax or to the deficiency tax, in case ny payment has been made on the basis 
of such return before the discovery of the fa lsity or i·aud, a surcharge of fifty per cent um of 
the amount of such tax or deficiency tax.xx x (Un erscoring supplied) 

See also 1977 NIRC, Secs. 287 and 288, as amended b PD 1994, which read: 
Sec. 287. Allempt to evade or defeat tax. Any person who wi llfully attempts in 

any manner to evade or defeat any tax imposed u der this Code or the payment thereof 
shall, in addition to other penalties provided by la , upon conviction thereof, be fined not 
more than ten thousand pesos or imprisoned for no more than two years, or both. 

Sec. 288. Failure to file return, supply in ormation, pay tax, withhold and remit 
lax. - Any person required under this Code or by regulations promulgated thereunder to 
pay any tax, make a return, keep any records, or sup ly any information, who willfully fails 
to pay such tax, make such return, keep such re ords, or supply such information, or 
withhold or remit taxes withheld, at the time or tim s required by law or regulations, shal l, 
in addition to other penalties provided by law, up n conviction thereof, be fined not less 
than five thousand pesos nor more than fifty thou and pesos, or imprisoned for not less 
than s ix months and one day but not more than five ears, or both. (Underscoring supplied) 

10 1 OMNIBUS ELECTION CODE, Sec. 12. 
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immutability of judgments102 in relati01 to the constitutional proscription 
against double jeopardy. 103 

In the same way that the CA ec1s10n, specifically its erroneous 
imposition of penalties in this case, as iscussed above, can no longer be 
disturbed, more so must the Court exercis restraint in trying facts long settled. 

I, thus, reject the bent to re-ass ss the totality of circumstances, 
including the acts of Marcos, Jr. long er a judgment of guilt, solely to 
determine whether the crime committed i volves moral turpitude. 

The above bent sets a dangerous pr cedent. In every case requiring the 
determination of the presence of m01 al turpitude, the courts will be 
empowered to essentially look into the ch racter of the accused and his or her 
actions and behavior even after the crime has already been committed. And, 
as in the present actions, even after the ju gment finding him or her guilty of 
the crime had long attained finality and h d become immutable. Ultimately, 
the "totality of circumstances" approach sanctions a judgment of character 
separate from the judgment of guilt and an endless probe into an already 
convicted person's every move. 

As such, I firmly take the position t at whether a crime involves moral 
turpitude should be assessed only on the asis of the nature and elements of 
the crime itself. Again, the phrase "invol ing moral turpitude" qualifies the 
crime. Contemporaneous or subsequent ac s of the accused and circumstances 
which are not material in the determination of one's guilt should likewise have 
no effect in the classification of the crime s involving or not involving moral 
turpitude. 

Surely, it is in the best inter st of justice to be rigid and 
uncomprom1s111g in safeguarding the citi ens' rights from post-conviction 
intrusion. 

For avoidance of doubt, I submit th t non-filing of ITRs per se, as in 
this case, does not involve moral turpitu . This is in contrast with willful 
neglect to file ITRs, amounting to tax ev sion, which is a separate offense 
requiring the element of willfulness. Incle d, in the case of Marcos II, citing 
Aznar, the Court extensively explained the ifferences among the distinct and 
separate cases of false return, fraudulent r turn with intent to evade tax, and 
failure to file return, which are segregate by the NIRC itself into three (3) 
different classes: falsity, fraud, and omissi n. 104 

To this end, I cannot subscribe to the position that the "totality of 
circumstances" should be considered in <let rmining whether a crime involves 

102 See Spouses Tabalno v. Din gal, Sr., 770 Phil. 556 (20 I ). 
103 See People v. Celorio, supra note 77. 
104 Republic v. Marcos II, supra note 89, at 376. 



Separate Opinion 30 G.R. Nos. 260374 and 260426 

moral turpitude. I maintain that the exis ence of moral turpitude should be 
decided solely on the nature and elements fthe offense Marcos, Jr. was found 
guilty of- his failure to file ITRs. 

As applied in this case, I submit tha failure to file ITRs, an act punished 
based on a taxpayer's mere omission, doe not involve moral turpitude. 

Re Petition/or Disqualification: Non­
payment of fines is not a ground for 
disqualification under Section 12 of 
the OEC. 

I likewise do not subscribe to the a gument of petitioners that Marcos, 
Jr.' s alleged non-payment of the penalty f fine evinces moral turpitude. It is 
the view of petitioners that since Marcos Jr. has not yet served his penalty, 
the same constitutes an evasion of sente ce which is a violation of the law 
involving moral turpitude under Section 1 of the OEC, which reads: 

SECTION 12. Disqualifications. - Any person who has been 
declared by competent authority insan or incompetent, or has been 
sentenced by final judgment for subver ion, insurrection, rebellion or for 
any offense for which he has been sent need to a penalty of more than 
eighteen months or for a crime invol ing moral turpitude, shall be 
disqualified to be a candidate and to h Id any office, unless he has been 
given plenary pardon or granted amnesty. 

x x x x (Emphasis and underscori g supplied) 

At the outset, Section 12 provides t at a person shall be disqualified to 
be a candidate if he or she has been sente ced by final judgment for a crime 
involving moral turpitude. There is, howe er, neither allegation nor evidence 
on record that a criminal prosecution for vasion of service of sentence has 
been instituted against Marcos, Jr., much 1 ss a final adjudication of guilt. On 
this note alone, Ilagan, et al. 's reliance n the non-payment of fines as a 
ground for disqualification loses footing. 

Assuming arguendo that Marcos, Jr has yet to pay the deficiency taxes 
and fines due him, this act does not consti te the crime of evasion of service 
of sentence as defined and penalized un er Article 157105 of the RPC, the 
elements of which are: (1) the offender is convict by final judgment; (2) he 
is serving his sentence which consists in deprivation of liberty; and (3) he 
evades service of sentence by escaping dur ng the term of his sentence. 106 The 

105 ART. 157. Evasion of service of sentence. - The pen lty of prision correccional in its medium and 
maximum periods shall be imposed upon any convict w o shall evade service of his sentence by escaping 
during the term of his imprisonment by reason of fina judgment. However, if such evasion or escape 
shall have taken place by means of unlawful entry, by reaking doors, windows, gates, walls, roofs, or 
floors, or by using picklocks, fa lse keys, disg uise, dece it violence or intimidation, or through connivance 
with other convicts or employees of the penal institutio,, the penalty shall be prision correccional in its 
maximum period. 

106 Tanega v. Masakayan, 125 Phil. 966, 969 ( 1967): 
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second and third elements are not prese . Marcos, Jr. was neither imposed 
the penalty of imprisonment nor did h evade imprisonment by escaping 
during the term of his sentence. 

Hence, regarding the petition for isqualification, as Marcos, Jr. was 
not sentenced to a penalty of more than ei hteen (18) months or convicted of 
a crime involving moral turpitude, I con ur with the ponencia that he is not 
disqualified as a candidate under Sectio 12 of the OEC. The COMELEC 
may, thus, not be faulted for dismissing t e petition for disqualification. 

Conclusions 

Summarizing my views: 

First, the Court has and will retain jurisdiction to rule on the present 
petitions, even after Marcos, Jr. assumes nd takes his oath of office on June 
30, 2022. The sole judge of all contests r lating to the election, returns and 
qualifications of the President and the Vic -President under Section 4, Article 
VII of the 1987 Constitution is the "Supre1 e Court, sitting en bane." The PET 
is merely a function of 'the Court and th independence bestowed upon the 
Court, sitting as the PET, with its own ru es, budget allocation and seal, are 
intended merely to better facilitate the a esome task of resolving contests 
involving the two (2) highest positions i the land, pursuant to Section 4, 
Aliicle VII of the 1987 Constitution. 

The doctrine on when the jurisdictio of the COMELEC ends and when 
the jurisdiction of the HRET begins as lai down in Reyes is inapplicable to 
the Court vis-a-vis the PET. Unlike the OMELEC vis-a-vis the electoral 
tribunals, the PET and the Comi are one d the same. The Court, thus, does 
not lose jurisdiction nor does the PET acq ire such upon the happening of the 
conditions in Reyes. Instead, Reyes deter ines when the case becomes an 
election contest involving the "Presiden " and the "Vice-President" and, 
consequently, when the Court, sitting as th PET, may take cognizance of the 
case. For this purpose, the present action 1 ay be re-docketed and transferred 
to the PET, akin to the transfer of cases fro the RTC to the RTC sitting as a 
specialized court in proper cases as discus ed in Gonzales. 

Second, while a Section 78 Petiti n is distinct from a petit10n for 
disqualification as to grounds and effects, Section 78 Petition may include 
grounds for disqualification if the false aterial representation in a CoC 
relates to such grounds. However, such f: lse representation, in order to be 
"material," must relate exclusively to the atters enumerated under Section 
74, following the clear letter of Section 78. 

Third, the ground invoked in the pr sent Section 78 action relating to· 
the alleged perpetual disqualification of arcos, Jr. is material as the same 
impairs his eligibility to run for office - matter expressly required to be 
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declared in the CoC by Section 74. State differently, a person suffering from 
perpetual disqualification is ineligible to run for any public office, and he or 
she, thus, commits a false material repres ntation ifhe or she makes a contrary 
declaration in his or her CoC. 

Fourth, while Marcos, Jr. 's repres ntations in his CoC relating to his 
alleged perpetual disqualification is mat rial, the same is not false . This is 
because such penalty, while prescribed y PD 1994 for the offense of non­
filing of ITR for the year 1985 with ich he was convicted of by final 
judgment by the CA, the same was not ctually and expressly imposed as a 
penalty in the CA Decision. 

Penalties, as a rule and regardles of their characterization as either 
"principal" or "accessory," must be expr ssly imposed in a court's decision. 
The characterization of a penalty as an a cessory penalty does not ipso facto 
allow for its automatic or implied impositi n with the imposition of a principal 
penalty, in the absence of a law providi g for the same. Neither can it be 
concluded that a penalty is not an access ry penalty upon the mere fact that 
the law does not mention a predicate prin ipal penalty to which it attaches. 

Fifth, although the CA Decision f: ils to impose the proper penalty of 
perpetual disqualification for Marcos,.Jr. 's failure to file his 1985 ITR, the 
penalty of fine actually imposed in such ecision is still within the range of 
penalties provided under the law. As such the decision cannot be said to be a 
void judgment which can be altered as an exception to the rule on 
immutability of final judgments. 

Sixth, Marcos, Jr.' s representatio 
President of the Philippines was not fals 
disqualification was not imposed upon hi 
representation that he has not been foun 
the penalty of perpetual disqualification 

that he was eligible to run for 
because the penalty of perpetual 
in the CA Decision. However, his 

guilty of an offense which carries 
as false. 

Seventh, Marcos, Jr. lacked the req isite malicious intent to deceive the 
electorate when he made the representati ns relating to his alleged perpetual 
disqualification. He cannot be faulted for elying on the clear language of the 
CA Decision which, again, did not expres ly impose upon him said penalty. 

Eighth, the CA's final judgment id not impose upon Marcos, Jr. a 
penalty of imprisonment of more than eig teen (18) months. While it appears. 
that the CA again erred in failing to impos the maximum penalty of both fine 
and imprisonment prescribed by the 1977 NIRC for violators who are public 
officials, the penalty of fine actually impos d in the CA Decision is still within 
the range of penalties prescribed by the 1 w. Hence, similar to the position I 
take as to the failure of the CA to impo e the proper penalty of perpetual 
disqualification, the CA's failure to imp se the proper penalty of both fine 
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and imprisonment can no longer be c -rected in the present case as the 
judgment is not void and has long attaine finality and immutability. 

Ninth, the crime for which Marcos Jr. was convicted - failure to file 
annual ITR - is, by definition, one that oes not involve moral turpitude. It 
is the nature of the crime which determi es whether or not it involves moral 
turpitude, not the circumstances of the ccused or his contemporaneous or 
subsequent acts. As such, it is neither nee ssary nor proper to inquire into the 
circumstances surrounding Marcos, Jr. 's ailure to file his ITR. Likewise, his 
alleged failure to pay the fines impose by the CA does not amount to a 
conviction for the crime of evasion of s rvice of sentence which allegedly 
involves moral turpitude. 

In these lights, I agree with he ponencia's dismissal of the 
Consolidated Petitions. Contrary to t e allegations of petitioners, the 
COMELEC did not commit grave abuse of discretion amounting to lack or 
excess of jurisdiction in issuing the assail d resolutions. 

Marcos, Jr. did not commit false aterial representation in his CoC 
when he made declarations therein r lating to his alleged perpetual' 
disqualification and ineligibility as the elements for the same are not 
established. Consequently, the Section 78 etition was rightfully dismissed by 
the COMELEC. Likewise, the petition or disqualification was correctly 
dismissed as Marcos, Jr. was not convicte , by final judgment, of an offense 
involv ing moral turpitude, nor was he im osed the penalty of imprisonment 
of more than eighteen (18) months. Ther are, in fine, no valid grounds to 
support his disqualification under the OE . 

On a final note, it may be well to cl rify that the ruling of the Court in 
refusing to alter the decision of the CA on the basis of the same having 
attained finality and, thus, immutability, s ould not, in any way, be taken to 
mean that it sanctions the CA's egregiou mistake in failing to impose the 
proper penalties upon Marcos, Jr. under Se tion 286 in relation to Section 288 
of the 1977 NIRC, as amended by PD _199 

To be sure, the duty of the courts is o apply or interpret the law, not to· 
make or amend it. 107 When the same is cl ar - as in this case - there is no 
other recourse but to apply it. 108 A judge i not only bound by oath to apply 
the law; he or she must also be conscie 1tious and thorough in doing so. 
Certainly, judges, by the very delicate nat re of their office, should be more 
circumspect in the performance of their du ies. 109 

Nevertheless, although the CA was remiss in performing its duty in 
imposing the proper penalties, as discussed its error, egregious though it may 

107 Silverio v. Republic, 562 Phil. 953, 973 (2007). 
108 See Office of the Court Administrator v. Torm is, 794 P ii. I (2016). 
109 Id . at 29. 
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have been, does not rise to a level that r nders its judgment void. Thus, the 
Court's hands are tied in correcting the same under the doctrine of 
immutability of judgments. Still, this cas presents an opportune moment to 
enjoin the courts to be more circumspect i applying the clear letter of the law 
and imposing the penalties mandated ther in. 

Considering the above, I vote to di miss the Consolidated Petitions. 

INS. CAGUIOA 


