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DECISION
M. LOPEZ, J.:
The Court will not deny the request for a refund of unutilized input
Vaiue-Added Tax (VAT) from zero-rated saies on the basis that the taxpayer

does not have “excess” input VAT from the output VAT when the law does not
require its compliance with the taxpayer to be entitled to a refund. The Court

/
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may not construe a statute that is free from doubt; neither can we impose
conditions nor limitations when none is provided for.'

This resolves the Petition for Review on Certiorari® under Rule 45 of
the Rules of Court assailing the Court of Tax Appeals (CTA) £n Banc’s
Decision® dated May 6, 2014, and Amended Decision* dated October 28,
2014, in CTA EB No. 940, which ordered the refund or issuance of tax credit
certificate in favor of Chevron Holdings, Inc. in the amount of $47,409.24,
representing unutilized input tax attributable to zero-rated sales for the period
from January 1 to December 31, 2006. '

ANTECEDENTS

Chevron Holdings is a corporation organized under the laws of the State
of Delaware, United States of America. It is licensed by the Securities and
Exchange Commission (SEC) to transact business in the Philippines as a
Regional Operating Headquarter (ROHQ) that will provide the following
services to its affiliates, subsidiaries, or branches in the Asia-Pacific, North
American, and African Regions: general administration and planning,
business planning and coordination, sourcing and procurement of raw
materials and components, corporate finance advisory services, marketing
control, and sales promotion, training and personnel management, logistics
services, research and development services, and product development,
technical support and maintenance, data processing and communications, and
business development.® It is registered with the Bureau of Internal Revenue
(BIR) as a VAT taxpayer.

For the taxable year 2006, Chevron Holdings rendered services to its
affiliates in the Philippines and abroad. The services rendered to foreign
affiliates were subjected to the zero percent (0%) rate, while those rendered
to its Philippine affiliates to the regular twelve percent (12%) rate. It also
incurred input taxes on purchases of goods and services concerning these
services, as follows:®

(Quarter Zero-rated Sales subject | Output tax Purchases Input tax
Sales to 12% VAT
] 308,477,292.31 4.687,290.75 469.047.07 | 138,964,203.52 | 5473.352335
2nd 237,013.773.09 | 35386,665.52 | 3852 89548 1 71,796,63097 | 6,843.948.53

Commissioner of Internal Revenue v, Philex Mining Corp., G.R. No. 230016, November 23, 2020.
Rollo, pp. 3-55. ‘

id. at 70-110. Penned by Associate Justice Lovell R. Bautisia, with the concurrence of Presiding Justice
Roman G. Del Rosario and Associate Justices Juanito . Castafieda, Jr., Erlinda P. Uy, Caesar A.
Casanova, Esperanza R. Fabon-Victorino, Clelito N. Mindaro-Grulla, Amelia R. Cotangeco-Manalasias
and Ma. Belen M. Ringpis-Libar.

id. at 111-125. Presiding Justice Roman G. Del Rosario und Associzte Justice Amelia R. Cotangeo-

Manalastas on leave.

!
~
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3 271,095,515.06

28,405,325.59

3,408.639.07

102,044,300.16

7,144,030.57

4 459.971,366.03

41,180,817.13

4,941,698.06

247.874,770.08

20,690,791.66

The input taxes were allocated proportionately, as follows:

1% Quarter

2" Quarter 3" Quarter 4" Quarter
VAT-able sales 4,687.290.75 | 35,386,665.52 1 2840532559 | 41,180.817.13
Zero-rated sales 308,477.292.31 | 237,013,773.09 | 271,095,515.06 | 459971 .366.03
Total 313,164,583.06 | 272,400,438.61 | 299.500,840.65 | 501 ,152,183.16
Zero-rated sales / Total 98.50% 87.01% 90.52% 91.78%
sales
Mutltiply by input tax 5,473,352.33 6,843 .948.53 7,144.030.57 1 20,690,791.66

Input tax from zero- 5,391.252.04 5,954,919.62 6,466,776.47 | 18,990,008.50

rated sales

The input taxes attributable to zero-rated sales were not credited against
output taxes because of the substantial amounts of input taxes carried forward
from the previous quarters. Chevron Holdings declared in its Amended
Quarterly VAT Return for the fourth quarter of 2005 the amount of
P55,784,357.71 as excess input tax.’

On March 28, 2008, Chevron Holdings filed an administrative claim
for refund or issuance of a tax credit certificate on the unutilized input VAT
atiributable to the sale of services to its foreign affiliates. The Commissioner
of Internal Revenue (CIR) failed to act on the claim; hence, on Aprii 24, 2008,
Chevron Holdings filed a Petition for Review before the CTA Division®
{(docketed as CTA Case No. 7776) for the refund or credit of excess input
VAT for the first quarter of 2006 in the amount of $5,391,252.04. On July 23,
2008, Chevron Holdings again filed a Petition for Review® (docketed as CTA
Case No. 7813) for the refund or credit of P31,411,704.68 excess input VAT
for the second to fourth quarters.

The two cases were consolidated, and thereafter, a trial ensued.

Chevron Holdings formally offered the following evidence to prove
that it rendered services to non-resident entities engaged in business outside
the Philippines: (a) SEC Certificates of Non-Registration of Corporation;'®
(b) Service Agreements;'! (c) Memorandum and/or Articles of Association,
or Articles/Certificates of Incorporation, or Certificate of Change of Name,
Company Profile, Cerificate Confirming Incorporation, and printed
screenshots of United States (US) SEC website for company filings;'? (c)

7 . at 119, 489.

8 See id. at 277. Raffled to the CTA Second Divigion.
?  Id. Raffled to the CTA First Division.

10 See id. at 252-260.

" See id. at 260-261.

2 See id. at 266-268.
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summary and photocopies of zero-rated official receipts;'® and (d) Monthly
and Quarterly VAT Returns for 2006. Likewise, it offered the Certificate of
Inward Remniittance’® dated June 30, 2009 from J.P. Morgan Chase N.A. (JP
Morgan), to prove that the services rendered to foreign affiliates were paid for
in acceptable foreign currency duly accounted for in accordance with Bangko
Sentral ng Pilipinas (BSP) rules and regulations and were inwardly remitted
into Chevron Holdings’ bank account in the Philippines.

In its Decision'® dated June 6, 2012, the CTA Division denied the two
petitions for being prematurely filed. Since the administrative ciaim for refund
was filed on March 28, 2008, the CIR had one hundred twenty (120) days, or
until July 26, 2008, to act on the request. Chevron Holdings filed its judicial
claim on April 24, 2008, for the first quarter and on July 23, 2008, for the
second to fourth quarters. Clearly, both petitions are premature.

Chevron Holdings® Motion for Reconsideration was denied;'” hence,
it elevated the matter to the CTA En Banc and docketed as CTA EB No. 940.

On May 6, 2014, the CTA En Banc rendered its Decision!® reversing
the CTA Division and partly granting Chevron Holdings’ petitions. The CTA.
En Banc held that the judicial claims were timely filed. Chevron Holdings
benefited from the Court’s ruling in Commissioner of Internal Revenue v. San

Rogue Power Corporation'® since the administrative and judicial claims were
all filed during the period of validity of BIR Ruling No. DA-489-03.2°

As regards input VAT atiributable to zero-rated sales, the CTA E£rn Banc

¥ Seeid. at 263.
M See id. at 263-264.
' Seeid. at 268.
Id. at 274-290. Penned by Associate Justice Emesto D. Acosta, with the concurrence of Associate Justice
Esperanza R. Fabon-Victorino. Associate Justice Erlinda P, Uy wrote her Separate Opinion, see id. at
291-295. The dispositive portion of the Decision reads:

WHEREFORE, the instant Petition for Review docketed as CTA Case No. 7776 and Petition
for Review docketed as CTA Case No. 7813 are hereby DENIED for having been prematurely filed
and are DISMISSED for lack of cause of action. The other issues raised become moot and academic.

SO ORDERED. id. at 290. (Emphases in the original.)
Id. at 337-342; Associate Justice Erlinda P. Uy was on Official Business. The dispositive portion of the
Resolution dated September 7, 2012 reads:

WHEREFORE, premises considered, {Chevron Holdings') “Motien for Reconsideration™
is hereby DENIED for lack of merir.

50 ORDERED. Id. at 342. (Emphasis in the original.)
®1d. at 70-110.
703 Phil. 310, 377-378 (2013). In that case, the Court, while upholding Commissioner of imernal Revenue
v. dichi Forging Company of Asia, inc. {Aichi) {646 Phil. 710, 719 (20107}, recognized an exception to
the mandatory and jurisdictional character of the 120-day period: taxpayers who relied on BIR Ruling
DA-489-03, issued on December 10, 2003, unill its reversal in 4icki on October 6, 2010, are shielded
from the vice of prematurity.
The ruling expressly stated that “a taxpayer-claimant need not wait for the lapse of the 120-day period
before it could seek judicial relief with the CTA by way of a Petition for Review.” N.8. This rule was
nullified in Aichi, promulgated on October 6, 2010. 4ichi emphasized that the failure to await the decision
of the CIR or the lapse of 120-day period prescribed in Section 112 (C) of the Tax Code amounted to a
premature filing,
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As regards input VAT attributable to zero-rated sales, the CTA En Banc
ruled that only P155,654,748.22%" qualified for VAT zero-rating of sales of
services to non-resident foreign affiliate clients under Section 108 (B)(2)** of
the 1997 National Internal Revenue Code, as amended (Tax Code).” The
CTA Ern Banc held that to be considered as a non-resident foreign corporation
doing business outside the Philippines, each entity must be supported by both
SEC Certificate of Non-Registration and Certificate or Article of foreign
incorporation/association or printed screenshots of the United States (US)
SEC website showing the state/province/country where the entity was
organized. The CTA En Banc observed that some of the foreign affiliate
clients were not adequately supported by these two documents. The CTA En
Banc added that VAT official receipts issued to foreign affiliates must have
the corresponding foreign currency inward remittances. Sales in the amount
of 10,025,869.35 did not have the required inward remittances.

The CTA En Banc ruled that only $9,081,815.00%* was valid input
VAT. It disallowed the 774,415.38 for having no supporting VAT invoices or
official receipts and the P25,883,884.54 for failure to comply with the
invoicing requirements under the Tax Code.

After comparing the reported output taxes from the substantiated input
taxes, the CTA En Banc observed that there was no excess input VAT that may
be the subject of a claim for refund or tax credit for the second, third, and
fourth quarters of 2006, while the excess input tax of P807,609.07 for the first

' Rollo, pp. 89-90, out of the P1,276,557,946.49 sales reported. The P155,654,748.22 vaiid zero-rated saies
is broken down as follows:

First Quarter P5,762,011.70
Second Quarter P4,669,743 .23
Third Quarter P66,091,331.71
Fourth Quarter $79,131,661.58
Total P 155,654,748.22

= SEC. 108. Value-added Tax on Sale of Services and Use or Lease of Properties. — X x X
B} Transactions Subject to Zero Percent (0%) Rate. — The foliowing services performed in the
Philippines by VAT-registered persons shall be subject to zero percent (0%) rate:

(1) Processing, manufacturing or repacking goods for other persons doing business outside the
Philippines which goods are subsequently exported, where the services are paid for in acceptabie foreign
currency and accounted for in accordance with the rules and regulations of the Bangko Sentral ng Pilipinas
(BSP);

(2) Services other than those mentioned in the preceding paragraph, rendered to a person engaged
in business conducted outside the Philippines or to & nonresident person noi engaged n business who is
outside the Philippines when the services are performed, the censideration for which is paid for in
acceptable foreign currency and accounted for in accordance with the rules and regulations of the Bangko
Sentral ng Pilipmas {BSP) x x x
Republic Act No. 8424, December 11, 1997, as amended by the Value Added Tax (VAT) Reform Act.
Repubiic Act No. 9337, May 24, 2005.

* 1d. at 12, out of the P40,152,123.09 input tax reported. The $9,081,815.00 is broken down as follows;

1~
W

First Quarter P 1,276,656.14
Second Quarter 1,650,503.65
Third Quarnier 1,860.385.53
Fourth Quarter 4,294 269,68 |
Total P 9081815006 |
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quarter shall be allocated to Chevron Holding’s valid zero-rated sales; thus,

only £15,085.24 shall be refundable, viz.:>

15 Quarter | 2™ Quarter | 3" Quarter | 4™ Quarter Total

Qutput tax 469,047.07 | 3,852,895.48 | 3,408,639.07 | 4,941,698.06 12,672,279.(@
Valid input tax | 1,276,656.14 | 1,650,503.65 | 1,860,385.53 | 4,294,269.68 | 9.081,815.00
Output tax still | (807,609.07) | 2,202,391.83 | 1,548,253.54 64742838 | 3,590,464.68
due .

Valid zero-rated sales 5,762,011.70

Divided by: Declared zero-rated sales 308,477,292 .31

Muiltiplied by excess input VAT 807,600.07

Refundable excess input VAT attributable to valid zero-rated sales 15,085.24

c

The CTA En Banc ruled that the input tax carry-over of
P56,564,096.77% reported in the Quarterly VAT Return for the first quarter
cannot be validly applied against the output tax for the year 2006 because
Chevron Holdings failed to present VAT invoices or receipts to prove its
existence. '

The CTA En Banc disposed:

WHEREFORE, in view of the foregoing, the instant Petition for
Review 1s hereby PARTIALLY GRANTED. The Decision dated June 6,
2012 and Resolution dated September 7, 2012[,] are hereby REVERSED
and SET ASIDE.

Accordingly, respondent Commissioner of Iniernal Revenue is
hereby ORDERED TO REFUND OR ISSUE A TAX CREDIT
CERTIFICATE in favor of petitioner Chevron Holdings, Inc. in the
amount of Fifieen Thousand Eighty[-]Five Pesos and Twenty Four
Centavos ([P]15,085.24) representing unutilized excess input VAT for the
first quarter of 2006 which is attributable to its zero-rated sales for the same
period.

SO ORDERED.”" (Emphases in the original.)

Chevron Holdings sought reconsideration.?® On October 28,2014, the
CTA En Banc issued an Amended Decision?® reiterating that, on its own, the
Certification of Non-Registration of Corporation/Partnership is insufficient to
prove that the foreign affiliate was outside the Philippines when the services
were rendered. The CTA En Bane observed that Chevron Holdings admiited
that the Certificate of Inward Remittance issued by JP Morgan did not reflect
the payment of #10,025,869.33; hence, it should be disallowed as a zero-rated
sale. The CTA En Banc reconsidered some input taxes that were previously
disallowed and disposed of:

3 1d. at 93.

*® The sum 6 £3,645,615.75 {Input Tax Carried Over fiom Previous Quarter), #52,138,741.96 (Transitional
Input Tax) and P779,739.06 {Cthers), see (d. at 93,

¥ 1d. at 94-95,

B 1d. at 126-160.

20

= 1d.at 111-125.

p
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WHEREFGRE, petitionetr’s Motion for Partial Reconsideration is
hereby PARTIALLY GRANTED. The Decision dated May 6, 2014[,] is
hereby AMENDED to reflect the additional amount allowed for refund or
1ssuance of a tax credit certificate in the amount of Forty[-]Seven Thousand

- Four Hundred Nine and Twenty Four Centavos (|P]47,409.24), representing
the unutilized excess input VAT for the first quarter of 2006 which is
attributable to its zero-rated sales for the same period.

SO ORDERED.* (Emphases in the original.)

Unsatisfied, Chevron Holdings filed the instant petition before the
Court, raising the following as issues:

L.

WHETHER OR NOT CHEVRON HOLDINGS® SALE OF SERVICES TO
ITS FOREIGN AFFILIATES QUALIFY [sic] AS ZERO-RATED.

iL.

WHETHER OR NOT THE AMOUNT OF [P]10,025,869.35 WAS
INWARDLY REMITTED IN ACCEPTABLE FOREIGN CURRENCY.

II1.

WHETHER OR NOT THE COURT EN BANC ERRED IN NOT
RECOGNIZING THE EXCESS INPUT VAT CARRIED OVER FROM
PREVIOUS QUARTERS TO COVER CHEVRON HOLDINGS’
OUTPUT VAT LIABILITY FOR THE YEAR 2006.

IV.

WHETHER OR NOT THE COURT EN BANC ERRED IN
DISALLOWING THE REFUND OF CHEVRON HOLDINGS’ EXCESS
AND UNUTILIZED INPUT VAT IN THE AMOUNT OF
[P]24,598,395.58.%!

Chevron Holdings insists that sales made to its non-resident foreign
affiliates qualify for VAT zero-rating. It proffers that Section 108 (B)(2) of
the Tax Code enumerates two (2) kinds of zero-rated customers: those
engaged in business; and those not engaged in business in the Philippines. In
both cases, the cusiomers must be outside the Philippines when the services
were performed. Thus, as long as the taxpayer-claimant proved that its
customers were located outside the Philippines when the services were
performed, the transaction shall be deemed zero-rated. The fact of doing
business abroad is inconsequential. Chevron Holdings avers that for the year
2006, 1t rendered services to foreign affiliates located outside the Philippines

when the services were performed.**

¥ o1d. at 123-124.
U1d. at [5-16.
2 1d. at 18-21.
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Further, Chevron Holdings repeats that while the Certificate of Inward
Remittance does not reflect the payment of 10,025,869.35, the JP Morgan
Insight Information Manager Summary/Long Description Reports prove that
Chevron Holdings received the inward remittances in acceptable foreign
currency. Thus, the P10,025,869.35 amount should be admitted as part of its
zero-rated sales. '

Anent the disallowance of P55,784,357.71 on excess input taxes carried
over from previous quarters, Chevron Holdings argues that the parties already
stipulated that Chevron Holdings declared the amount in its Amended
Quarterly VAT Return for the fourth quarter of 2005. It was, thus, erroneous
for the CTA En Banc to require it to substantiate the amount. Besides, Section
112 (A) of the Tax Code does not require substantiation of carried-cver input
taxes as a condition for the refund of excess input taxes incurred within the
period of the claim.

Chevron Holdings also faults the CTA in charging against the output
taxes the validated input taxes and ruling that only if there exist excess input
taxes from the output taxes that it may be entitled to a refund. Chevron
Holdings avers that the Tax Code allows the taxpayer to refund the unutilized
input taxes attributable to zero-rated rates and not apply them against its
output tax liabilities.

Finally, Chevron Holdings posits that the CTA En Banc should have
allowed the amount of £24,598,395.58 as input VAT because there was no
intrinsic evil in not indicating the VAT as a separate item. The CIR previously
mandated in Revenue Regulations (RR) No. 8-99%% that the amount appearing
on the sales invoice or receipt shall be deemed inclusive of VAT,

Through the Office of the Solicitor General (OSG), the CIR merely
reiterated the ruling and discussion of the CTA Ern Banc in its Comment™*
dated May 21, 2015. Chevron Holdings filed a Reply on October 28, 2016.%

ISSUES

Essentially, the issues may be summarized as follows: {1) whether the
sales rendered to Chevron Holdings’ non-resident foreign affiliates qualify for
VAT zero-rating under Section 108 (B)(2) of the Tax Code; {2) whether
Chevron Holdings is required to substantiate its excess input tax carried-over

* RRNo. 8-95 was issued on May {1, 1999, It provides penalties for violation of the requirement that output
tax on sale of goods and services should not be separately indicated in the sales invoice or official receipr.
The amount appearing in the sales invoices/receipts is thus deemed inclusive of the Value-Added Tax due
thereon. The penalty for violaiion of the said requirement is a fiue of not less than One Thousand Pesos
(P1,000) but not more than Fifty Thousand Pesos (P50,000), and imprisonment of not less than two (2)
vears but not more than four {4} vears.

M Rollo, pp. 542-367.

** id, at 586-631.
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from the previous quarters in the amount of P55,784,357.71 to be entitled to
refund or credit of unutilized input taxes arising from zero-rated sales from
January 1 to December 31, 2006; and (3) whether the CTA Ern Banc properly
charged against Chevron Holdings’ output tax liabilities the validated input
taxes and only when there existed excess input taxes that it allows the refund.

RULING

The petition is partly meritorious.

Under Section 112 (A)*® of the Tax Code, the taxpayer may claim for
refund or issuance of tax credit certificate of unutilized input VAT attributable
to zero-rated sales subject to the following conditions: (1) the taxpayer is
VAT-registered; (2) the taxpayer is engaged in zero-rated or effectively zero-
rated sales; (3) the claim must be filed within two (2) years after the close of
the taxable quarter when such sales were made; and (4) the creditable input
tax due or paid must be attributable to such sales, except the transitional input
tax, to the extent that such input tax has not been applied against the output
tax.’

1t is settled that Chevron Holdings is a VAT-registered taxpayer and
that it timely filed the administrative and judicial claims for refund of input
tax for the first quarter and second to fourth quarters of 2006. The dispute
hinges on the second and fourth requisites.

Chevron Holdings failed to prove that
certain services to non-resident foreign
affiliate clients qualify for VAT zero-
rating under Section 108 (B)(2) of the
Tax Code.

Chevron Holdings claims that services rendered to foreign affiliates
during 2006 are subject to the zero percent rate under Section 108 (B)(2) of
the Tax Code, which states:

3 SEC. 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-Rated or Effectively Zero-Rated Sales. — Any VAT-registered person, whose sales are
zero-rated or effectively zero-rated may, within two (2) years after the close of ihe taxable quarter when
the sales were made, apply for the issuance of a tax credit certirticate or refund of creditable input tax due
or paid attributable to such sales, except transitional input tax, to the extent that such input tax has not
been applied against output tax: Providad, however, Thar in the case of zero-raied sales under ... Section
108(B)1) and (2), the acceptable foreign currency exchange proceeds thereof had been duly accounted
for in accordance with the ruies and regulations of the Bangko Seniral ng Pilipinas (BSP): Provided,
further, That where the taxpayer is engaged in zero-rated or effectively zero-rated sale and also in taxable
or exeimnpt sale of goods or properiies or services, and the amount of creditable input tax due or paid
cannot be directly and entirely atiributed (o any one of the transactions, it shall be allocated
proportionately on the basis of the volume of sales.

3 Rilicon Phil., Inc. v, Commissioner of Internal Reveime, 654 Pail. 492, 504 (2011).



Decision f 10 G.R.No. 215159

Section 108. Value-added Tax on Sale of Services ... — XX X

(B) Transactions Subject to Zero Percent (0%) Rate. — The
following services performed in the Philippines by VAT-registered
persons shall be subject to [a] zero percent (0%) rate:

XXXX

(2) Services other than those mentioned in the preceding
paragraph rendered to a person engaged in business conducted outside
the Philippines or to a nonresident person noi engaged in business who
is outside the Philippines when titie services are performed, the
consideration for which is paid for in acceptable foreign currency and
accounted for im accordance with the rules and regulations of the
Bangko Sentral ng Pilipinas (BSP); xxx. (Emphases suppiied.)

To qualify for VAT =zero-rating, Section 108 (B)(2) requires the
concurrence of four conditions: firsz, the services rendered should be other
than “processing, manufacturing or repacking of goods;”*® second, the
services are performed in the Philippines;*® third, the service-recipient is (a)
a persen engaged in business conducted outside the Philippines; or (b) a non-
resident person not engaged in a business which 1s outside the Philippines
when the services are performed; and, fourth, the services are paid for in

cceptable foreign currency inwardly remitted and accounted for in
conformity with BSP rules and regulations.*®

The first and second requisites are undisputed. As an ROHQ, Cheviron
Holdings performs services to its affiliates in the Asia-Pacific, North
American, and African Regions, such as general administration and planning,
business planning and coordination, sourcing and procurement of raw
materials and components, corporate finance advisory services, marketing
control, and sales promotion, training and personnel management, logistics
services, research and development services, and product development,
technical support and maintenance, data processing and communications, and
business development.”' Certainly, the services it renders in the Philippines

¥ 8EC. 108 (B)(1) reads:

(B) Transactions Subject to Zero Perceni (0%} Rate. — The foliowing services performed in the
Philippines by VAT-registered parsons shall be subject to zero percent (0%) rate:

(1) Processing, inanufaciuring or repacking goods for other persons doing business outside the
Philippines which goods are subsequently exported, where the services are paid for in acceptable foreign
currency and accounted for in accordance with the rules and regulations of the Bangho Sentral ng
Pilipinas (BSP); x x %. (Emphasis supnlied.)

¥ See Commissioner of Internal Revenue v. American Express Irntzrnational, fnc., 500 Phil. 586, 597 (2005)
and Commissioner of Internal Reveree v. Burmeister and Wuin Scandinavian Contractor Mindarnae, Inc.,
541 Phil. 119, 135-136 (2007).

¥ Commissioner of Internal Revenue v. Deutsche Knowledge Services Pre. Lid., G.R. No. 234445 July 15,
2020. ;

' Rollo, p. 82.

P s SO
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are not in the same category as “processing, manufacturing or repacking of
goods.”

Anent the third requisite, the Court emphasized in Commissioner of
Internal Revenue v. Deutsche Knowledge Services Pte. Lid™ that for sales to
a non-resident foreign corporation to qualify for zero-rating, the following
must be proved: “(1) that their client was established under the laws of a
country, not the Philippines or, simply, is not a domestic corporation; and (2)
that it is not engaged in trade or business in the Philippines. To be sure, there
must be sufficient proof of both of these components: showing not only that
the clients are foreign corporations, but also are not doing business in the
Philippines.”

Therefore, the taxpayer-claimant must present, at the very least, both
the SEC Certificates of Non-Registration — to prove that the affiliate is
foreign; and the Articles or Certificates of Foreign Incorporation, printed
screenshots of US SEC website showing the state/province/country where the
entity was organized, or any similar document - to prove the fact of not
engaging in trade or business in the Philippines at the time the sales are
rendered.*?

Here, the CTA En Banc observed that only the following foreign clients
were supported by both the SEC Certificates of Non-Registration and the
Certificates or Articles of Association or Incorporation or similar document:*

Caltex O1l Mauritius, Ltd.

Caitex Oil Products Company

Caltex Trading Pte, Ltd.

Chevron Asia Pacific Pte, Ltd.
Chevron Australia Pty., Lid.

Chevron Canada, Ltd.

Chevron Global Technelogy Services
Chevron International Exploration Production
Chevon Nigeria Limited

Chevron Cronite Co.

. Chevron Products Company
Chevron South Africa Pty., Ltd.
Chevron Tankers, Ltd.

Chevror: USA, Tnc.

Project Resources Company

Texaco Netherland BY

A AT

—_— —
— D
P

e i
P

Sl
[ N

42 Supra note 39.
¥ See id.
“ Rollo, p. 87.
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Thus, the Court agrees with the ohservation of the CTA En Banc that
some foreign affiliate clients were not adequately supported by these two
documents. The Court accords the CTA’s factual findings with the utmost
respect, if not finality,* absent any showing of grave abuse of discretion
considering that the CTA is in the best position to analyze the documents
presented by the parties. We do not find any abuse of discretion here.

As regards the fourth condition, in Inte! Technology Philippines, Inc. v,
Commissioner of Internal Revenue,*® the Court stressed that the certification
of inward remittances proves the fact of payment in acceptable foreign
currency and accounted for under the rules and regulations of the BSP. In this
case, however, apart from the JP Morgan Reports, which Chevron Holdings
readily admitted to being a mere “online application,”’ and VAT zero-rated
receipts,”® Chevron Holdings failed to substantiate the inward remittance of
the proceeds of #10,025,869.35 sales duly accounted for in conformity with
BSP rules. Accordingly, we uphold the disallowance of the amount of
£10,025,869.35 as a zero-rated sale.

Chevron Holdings failed fo strictly
comply with the invoicing requirements
under the Tax Code.

The CTA En Banc correctly disallowed $24,598,395.58 as input tax.
Section 4.113-1 of RR No. 16-2005.* in relation to Section 113 (B}2)° o
the Tax Code, requires the VAT to be separately indicated in the invoice or
official receipt, viz.:

Section 4.113-1. Invoicing Requirements. -— x x x

(B) Information contained in VAT invoice or VAT official receipt.
-—— The following information shall he indicated in VAT invoice or VAT
official receipt: x x x

(2) The total amount which the purchaser pays or 1s obligated to pay
to the seller with the indication that such amount includes the VAT
Frovided, That:

45

Commissioner of Internal Revenue v. Traders Royal Bank, 756 Phil. 175, 191-192 (2015}, Hitachi Global
Storage Technologies Phil. Corp. v. Commissioner of Internai Revenue, 648 Phil. 423, 432 (2010).
6 550 Phil. 751, 780 (2007).
ST Rollo, p. 29.
“ Seeid. at 88.
0 CONSOLIDATED VALUE-ADDED TAX REGULATIONS GF 2005, Septersber 1, 2005,
%0 SEC. 113. Invoicing and Accounting Requirements for VA T-registered Persons. — X X x

(B} Information Contained i the VAT Invoics or VAT Official Receipt. — The following
information shali be indicated in the VAT invoice or VAT official receipt: x x x

(2) The total amount which the purchaser pays or is obligated io pay 1o the seller with the indication
that such ainount meludes the value-added tax: Provided, That:

(a} The amount of the tax shall be shown s a separate item in the invoice or receipti; 0.

(Emphasis supplied.)

/
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(a) The amount of tax shall be shown as a separate item in the
invoice or receipt; x x x. (Emphasis supplied.)

Failure to comply with the invoicing requirements is sufficient ground .
to deny the claim for refund or tax credit.’! The reason for this is simple —
only a VAT invoice or official receipt can give rise to Input tax; without input
tax, there is nothing to refund.”? Therefore, considering that input taxes in the
amount of $24,598,395.58 were not shown as a separate item in the invoice
or official receipts, these cannot be considered valid input taxes that may be

refunded or credited in favor of Chevron Holdings..

Requirements for entitlement to a refund
or the issuance of tux credit certificate of
uanutilized input VAT from Zzero-rated

sales.

The requirements tor entitlement to a refund or the issuance of tax
credit certificate of unutilized input VAT attributable to zero-rated sales are

provided in Section 112 (A} of the Tax Code, which reads:

Section 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-Rated or Effectively Zero-Rated Sales. — Any VAT-
registered person, whose sales are zero-rated or effectively zero-rated may,
within two (2) years after the close of the taxable quarter when the sales
were made, apply for the issuance of a tax credit certificate or refund of
créditable input tax doe or paid attributable to such sales, except
transitional input tax, to the extent that such input tax has not been
applied against output tax: Provided, however, That in the case of zero-
rated sales under Section 106(A)Y2)(a)(1),(2) and (B) and Section 108
(B)(1) and (2), the acceptable foreign currency exchange proceeds thereof
had been duly accounted for in accordance with the rules and regulations of
the Bangko Sentral ng Pilipinas (BSP): Provided, further, That where the
taxpayer is engaged in zero-rated or effectively zero-rated sale and also
in taxable or exempt sale of goods or properties or services, and the
amount of creditable input tax due or paid cannot be directly and
entirely attributed to any one of the tramsactions, it shall be allocated
proportionately on the basis of the volume of sales. x x x(Emphases
supplhied.)

Thus, to be refunded or issued a tax credit certificate, the following
must be complied with: {1} the input tax is a creditable input tax due or paid;
(2) the input tax is atirtbutable to the zero-rated sales; (3) the input tax is not
transitional; (4) the input tax was not applied against the output tax; and (5) in
case the taxpayer is engaged in mixed transactions, i.e., VAT-abie, exempt,

. Commissioner of Infernal Revenue v. Philex Mining Corporation, (3.R. No, 230016, November 23, 2020;
Eastern Telecommunications FRIL. Inc. v. Commissioner of Iniernal Reverne, 695 Phil. 464, 472 (2012).
Id. at Commissioner of Intcrnal Revenuie v. Philex Mining Corporation.
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and zero-rated sales and the input taxes cannot be directly and entirely
attributable to any of these transactions, only the input taxes proportionately
allocated to zero-rated sales based on sales volume may be refunded or issued
a tax credit certificate.”¥ - '

The first, second, third, and fifth requisites have been established. Only
the amount of 9,081,815.00°* is valid and substantiated creditable input tax,
the amount is related to Chevron Holdings’ regular and zero-rated sales from
January 1 to December 31, 2006, and the input taxes are not transitional.
Further, the CTA allocated the validated input taxes to the zero-rated sales
based on sales volume.

The dispute lies with the fourth requirement.

The CTA Er Banc ruled that the amounts of £3,645,615.75 (input tax
carried over from the previous quarter), B52,138,741.96 (transitional input
tax), and P779,739.06 (others), or a total of $56,564,096.77, cannot be validly
applied against output taxes for the second, third, and fourth quarters because
Chevron Holdings failed to present VAT invoices and receipts to prove that
these were incurred or paid.”® Thereafter, the CTA charged the substantiated
and validated input taxes against the output taxes, and only after finding that
there existed excess input taxes from the output taxes did the CTA conclude
that Chevron Holdings might be entitled to a refund. It seemed that the tax
court required Chevron Holdings to substantiate its prior quarters’ excess
input taxes so that there would be a sufficient amount to cover its output tax
liability, and, only after the output tax had been paid or “covered” that the
CTA allowed a refund.

The Court cannot adhere to this view.

A brief review of the principles underlying the Philippine VAT system
is in order. The VAT was introduced to the Philippine taxation system in 1987
through Executive Order No. 273°® to simplify tax administration and make
the tax system more equitable. Under the Philippine VAT system, it is the
end-user of consumer goods or services that ultimately shoulders the tax
because the liability is passed on to them by the providers of these goods or
services.”’ The end-users, in turn, may deduct their VAT liability (or input
tax) from the VAT payments they receive from the final consumers (or cutput
VAT). "® One entity’s output tax is another person’s input tax. This
mechanism allows taxpayers to offset the tax they have paid on their purchases

3 Bee Southern Power Corp. v. Commissioner of Internal Revenne, 675 Phil. 732, 736-737 (2011,

3 Rello, pp. 92-93.

33 1d. ai 93, 120.

3 Entitied “ADOPTING A VALUE-ADDED TAX,™ July 25, 1987

3 Commissioner of Internal Revere v. Magsaysay Lings, Inc., 329 Phil. 64, 72 (2006).
% See Commissivner of inlernal Revenue v. Magsaysay Lines, Inc., Id.
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of goods and services against the tax they charge on their sales of goods and
services. The input-output credit system is consistent with the nature of VAT
as a tax levied only on the value-added and to avoid the so-called “tax on tax”
or a cascading effect. Simply put, no tax is imposed on goods or services
previously taxed in the chain. The Court explained in Commissioner of
Internal Revenue v. San Roque Power Corp.,”® to wit:

As its name implies, the Value-Added Tax syster is a tax on the
value added by the taxpayer in the chain of transactions. For simplicity and
efficiency in tax collection, the VAT is utnposed not just on the value added
by the taxpayer, but on the entire selling price of his goods, properties|,] or
services. However, the taxpayer is al!owed a refund or credit on the VAT
previously paid by those who sold him the inputs for his goods, properties.
or services. The net effect is that the taxpayer pays the VAT only on the
value that he adds to the goods, properties, or services that he actually sells.

Thus, the seller-taxpayer pays to the government only the “excess” of
the output VAT from the input VAT or the tax on the value that he adds to the
goods and services that he is selling. If the taxpayer had more creditable input
taxes®® than output taxes in a given period, the excess shall be carried forward
to the succeeding periods and applied against its future output VAT.®

It must be stressed that the taxpayer can charge its input tax only against
its cutput tax.®? The taxpayer cannot ask for a refund of or credit against its
other internal revenue tax liabilities the “excess” input tax because the tax is
not an excessively collected tax under Section 229 of the Tax Code.** And,
even if the “excess” input tax is in fact “excessively” collected, the person
who can file the judicial claim for refund is thé person legally liable to pay the
input tax, not the person to whom the tax was passed on as part of the purchase
price.% The taxpayer will be entitled to the refund or tax credit of the “excess”

¥ Supra note 19 at 367.

8 See SEC. 110 {C), Tax Code and Section 4.110-5, RR No. 16-2005.
[SEC. 110 (C), Tax Code]
(C} Determination of Creditable Input Tax. -~ The sum of the excess input tax carried over from the
preceding month or guarter and ihie input tax creditabic to a VAT-regisiered person during the taxable

- month or quarter shall be reduced by the amount of claim for refund or tax credit for valuc-added tax and

other adjustments, such as purchase returns or allowances and input tax attributable to exempt sale. xxx.
ISection 4.110-3, RR No. 16-2605]
SEC. 4.110-5. Deternination of input Tax Creditable during a Taxable Month or Quarter. — The amount
of input taxes creditable during a month or quarter shall be determined in the manner illusirated above by
aading all creditable input taxes arising flom the transactions enumerated under the preceding subsections
of SEC. 4.110 during the moutii or quarter pius any amount of inpui tax carried-over from the preceding
month or quarter, reduced by the amount of claim for VAT refund or tax credit certificate (whether filed
with the BIR, the Department of Finance, the Board of Investments or the BOCT) and other adjustmenis,
such as purchases returns or allowances, input tax aur'bLtable to exempt sales and input tax attributabie
to sales subject to final VAT withholding. -

¢ See SEC. 110 (B), Tax Code, as arrended by RA No. 9361. See also supra note 19 at 350.

52 See Commissioner of Internal Revenue v, San Rogue Power Corp., id, at 351-352.

1d. ar 333.

% 1d. 365-366.
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and unused input tax only when its VAT registration is cancelled.®

This rule, however, is not é,bsoluté. Sections 110 (B) and 112 (A) of'the
Tax Code read in part below: | -

Section. 110. Tax Credits. —xxx

(B) Excess Cutput or Input Tax. — If at the end of any taxable
quarter the output tax exceeds the input tax, the excess shall be paid by the
VAT-registered person. If the input tax exceeds the output tax, the excess
shall be carried over to the succeeding quarter or quarters: Provided,
however, That any input tax atiributable to zero-rated sales by a VAT-
registered person may at his option be refunded or credited against
other internal revenue taxes, subject to the provisiens of Section 112.%
(Emphasis supplied.)

Section 112. Refunds or Tax Credits of Input Tax. —

(A) Zero-Rated or Effectively Zero-Rated Sales. — Any VAI-
registered person, whose sales are zero-rated ot effectively zero-raied may,
within two (2) vears after the close of the taxable quarter when the sales
were made, apply for the issuance of a tax credit certificate or refund of
creditable imput-tax due or paid attributable to such sales, except
transitional input tax, to the extent that such inpui tax has not been
applied against output tax: x x x. (Emphasis supplied.)

Thus, the input tax attributable to zero-rated saies may, at the option of
the VAT-registered taxpayer, be: (1) charged against output tax from regular
12% VAT-able sales, and any unutilized or “excess” input tax may be claimed
for refund or the issuance of tax credit certificate; or (2) claimed for refund or
tax credit in its entirety. It must be stressed that the remedies of charging the
input tax againsi the output tax and applying for a refund or tax credit
are alterpative and cumulative. Furthermore, the option is vested with the
taxpayer-claimant. It goes without saying that the CTA, and even the Court,
may not, on its own, deduct the input tax attributable to zero-rated sales from
the output tax derived from the regular twelve percent (12%) VAT-able sales
first and use the resultant amount as the basis in computing the allowable
amount for refund. The courts cannot condition the refund of input taxes
allocable to zero-rated sales on the existence of “excess” creditable input
taxes, which includes the input taxes carried over from the previous periods,®’
from the output taxes. These procedures find no basis in law and
jurisprudence. ' ) '

We explain.

The cancellation of VAT registration is due to retirement from or cassation of business, or due to changes

in or cessation of status under SEC. 166 (C) of the Tax Code. See SEC. 112 {C), Tax Code and Section

4.112-1, RR No. 16-2005. : ‘

% As amended by Republic Act No. 9361, Entitled “AMENDMENT TO SECTION 110 {B) OF NIRC oF 1997.7
December 13, 2006. '

7 See SEC. 110 {C), Tax Code and Section 4.110-5, KR No. 16-2003. See alse Line 20, Bir Form No.

25350-Q), Guarterly Value-Added Tax Retarn, February 2007 (ENCS).

y
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First, Section 112 (A) of the Tax Code merely requires that the input
tax claimed for refund or the issuance of tax credit certificate “has not been
applied against [the] cutpuf fax[.]” Section 4.112-1 (a) of RR No. 16-2005
states that “[tjhe input tax that may be subject of the claim shall exclude
the portion of input tax that has been applied against the output tax.” In
Commissioner of Internal Revenue v. Taganito Mining Corp.,%® we held:

X X X Section 112 (A) of the Tax Code of 1997, as amended, states that,
“lalny VAT-registered person, whose sales are zero-rated or effectively
zero-rated may x x x apply for the issuance of a tax credit certificate or
refund of creditable input tax due or paid attributable to such sales x x x to
the extent that such input tax has not been applied against output tax.” This
mezns that iopput VAT attributable to zerg-rated sales may, at the
option of the taxpayer, be {a) applied directly against output VAT due
on other transactions, or (b) claimed as tax refund/credit. The second
option is the only one available for taxpayers whose transactions are 100%
zero-rated as it will not have any output VAT against which it may apply
its input VAT. 7t may also be the more favorable option for taxpayers with
mixed transactions as the refunded amount will be cash on hand, while the
TCC issued may be applied to all national internal revenue taxes (not just
limited to output VAT). When the taxpayer avails itself of the second
option, it must prove that it has not previously availed itself of the first
option. The necessary implication of all this is that input VAT attributable
to zero-rated sales is still creditable input VAT, and having the second
option available to the taxpayer does not change its nature. (Emphases
supplied:) ' : '

The law and rules are clear and need no interpretation. The taxpayer
only needs to prove non-application or non-charging of the input VAT subject
of the claim. There is nothing in the law and rules that mandate the taxpayer
to deduct the input tax attributable to zero-rated sales from the output tax from
regular twelve percent (12%) VAT-able sales first and only the “excess” may
be refunded or issued a tax credit certificate. To reiterate, these remedies
accorded by law to the taxpayer are alternatives. Requiring taxpayers to
prove that they did not charge the inpat tax claimed for refund against
the output tax is one thing; requiring them to prove that they have
“excess” input tax affer offseifing it from output tax is another. The former
is essential to the entitlement of the refund under Section 112 (A); the latter is
not. The reason is that a taxpayer who enjoved a lower (or zero) output tax
payable because it deducted the input tax from zero-rated sales from the output
tax cannot benefit twice by appiving for the refund or tax credit of the same
input tax used to reduce Iis output tax liability. Proof of non-charging the input
tax subject to the refund or credit against the output tax is to avert double
recovery. ' ' '

The foregoing interpretation is consistent with Section 110 (C) of the

% G.R. Nos. 219630-31 & 21963536, December 7, 2021
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Tax Code and Section 4
for computing the total brbdltdble input tax chargeable against the output tax,

18 G.R. No. 215159

110-5 of RR Ne. 16-2005 which prescribe the method

viz.:
[Section 110 (C); Tax Code]

(8] Defermmatmn of Creditable Input Tax. — The sum of the
excess input tax carried over from the preceding month or quarter and the
input tax creditable to a VAT-registered person during the taxable month or
quarter shall be reduced by the amount of elaim for refund or tax credit
for value-added tax and other adjustments, such as purchase returns or
allowances and input tax attributable to exempt sale.

x X X X (Emphases suppliec.)
[Section 4.110-5, RRNo 16!)00*»]

(L) SECTION 4. 110 5. Determination of Input Tax Creditable
during a Taxable Month or Quarter. — The amount of input taxes
creditable during a month or quarter shall be determined in the manuer
illustrated above by adding all creditable input taxes arising from the
trarisactions enumerated under the preceding subsections of Sec. 4.110
during the mionth or quarter plus any amourit of input tax carried-cver from
the preceding menth or quarter, reduced by the amount of claim for VAT
refund or tax credit certificate (whether filed with the‘ BIR, the
Department of Finance, the Board of Investménts or the BOC) and other
adjustments, such as pun,hases returns or allowances, input fax attrmutabie
to exempt sales and input tax attributable to sales subject to final VAT
withholding. (Emphases supplied.}

The total creditable input tax is computed as follows:%
Input tax incurred for the quar*er . XXX
input tax carried over frem the previous cua*ter S XXX
Input tax-deferred on cap1ta1 gocds exceeding '

1 miflion frem the previcus quarter : C T XEX
Transitional input tax. = S XXX
Presumptive input tax ' S XXX
Total Avatlable Input Tax : S XXX
Fess:

Input tax on purchasa% o!f capital goods exceeding

I Milhion deferred for the succeeding period (xxx)

Input tax on sale to government closed to expense (xxx)

Input tax aliocable to

VAT claimed for refuad or fax credif

exempt sales : L (xxx)

e

Total Allowable Input Tax XXX

Thus, betore the mmit tax from zerowrated sales may even form part of

gR

See Lines 20 to /_4 BIR Form No

" it

"y

2550-0, Quarterty Value-Added Tax Return, February 2007 (ENCS).

y
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the total allowable or creditable input taxes to be charged against the output
taxes and undergo the computation of “excess output or input tax” in Section

110 (B), it may already be removed from the formula once the taxpayer opted
to claim the entire amount for refurid '

These were echoed:by Associate Justice Japar B. Dimaampao, opining
that “nowhere in Section.l'12 (A) does it require that the taxpayer must first
offset its input tax with any output tax before its claim for refund may prosper.
Notably, the word “excess” does not even appear in this section. Instead, what
recurs 1s the refundability of input tax that has not been applied against output
tax or that has simply remained unused.”

Moreover, the crediting of input taxes, including input tax attributable
to zero-rated sales, from the output tax should be discretionary to the taxpayer
as it is the taxpayer who is more interested in reducing its output tax payable.
In fact, the legislature put 2 cap’® on the input'tax that may be deducted from
the output tax to generate cash flow for the government. Therefore, to require
entities engaged in zero-rated transactions to charge their input tax from zero-
rated sales against their output VAT from reguiar twelve percent (12%} VAT-
able sales would defeat the very object of the tax measure, which is to generate
more income for the government.

Second, Congress referred to “any input tax” in the proviso of Section
110 (B), which could mean one, some, or all input tax from zero-rated sales.
Had the legislature intended the charging of the input tax atiributable to zero-
rated sales against the output tax as a preliminary step to the refund or issuance
of a tax credit certificate, it would have used the phrase “excess input tax” in
the provision. |

To be sure, the lawmakers had contemplated the input tax attributable
to zero-rated sales as an amount that will be refunded or credited and not offset
against the output tax. During the September 7, 1993 hedring of the House of
Representatives Committee on Ways and Means on House Bills No. 10693
and 10694 relatives to the passage of Republic Act (RA) Ne. 77167 or the
Expanded VAT Law, the body had the occasion to discuss the distinction
between the input tax from regular tweive percent (12%) VAT-able sales and
zero-rated sales:

BON. F (,UFRUA I would. like to dsk the Bm if the VAT input
taxes are refundable Be%vz,e it seems mat we are corfusea n thai issue, To

" Under Republic Aci No. 9337, entitled “VALUE-ADOED TaX (VAT) REFORM ACT,” the totat input tax
that may be credited in every quarter shall not exceed seventy percent (76%) of the output VAT. N.B. The
70% cap was removed in Republic Act No. 9361, entitied “AMENDMENT TG SECTION 110 (B) OF NIRC
OF 19977 ‘

" Entitied “EXPANDED VALUE-ADDED TAX (VAT LAW,” approved on May 5, 1994 and published in
“Malaya™ and the “Philippine Times Jour nal” ou May 12, 1994 and in*Manila Bulletin” on June 5, 1994
and in the Gfficial Gazette, Vol. 0 No, 31 page 4489 on Acgust I, 1904,
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my understanding, input taxes as far as VAT concerned, are not
refundable. They are only creditable against tax liability.

Whereas, in the case of that mining industry whick: claims the refund
of taxes paid, I think, it is an exemption given by BOL I think it is a tax
credit given by BOT as far as our. Incentives Act is concerned.

MR. FRIANEZA: Ordinarily, Your Honor, value-added tax can
only be tax credited or refunded for input fax credits that are
attributable to export sales or effective zero-rated traunsaction.
Ordinarily, they are not given as refund or tax credit in that form.

What is allowed in ordinary transactions is that taxes paid or VAT
paid on your purchases of capitai equipment, supplies, raw materials, and
services, can be claimed as a credil against your output tax. Ordinarily. That
is the only allowable credit that is given under the law.

XEXX

THE CHAIRMAN. But suppesing the input tax exceeds the
output tax. That will be a problem. - '

MR. FRIANEZA. In the ordinary transactions, not exporters or
zerol-jrated transactions. When the input tax exceeds that output tax as
when vou, for example, bought a big equipment and therefore your VAT
paid at Customs 1s quiie big-and it is more than what vour, output tax is for
the period, then thai excess of input tax can be carried over to the next
taxable period, monthly period or quarter.

XXX X
THE CHAIRMAN. For how long? That will be ...
MR, FRIANEZA  There’s neo limit. There is no limit, Your Honer.

THE CHATRMAN. That will be a credit owed by the government.”
(Emphases supplied.)

i_ater;.1t was emphasized that applying for a refund or fax credit is a

“right or privilege” of the taxpayer engaged in zero-rated transactions:

MR, FRIANEZA. The matter of tax credits, Your Honor, is ... if we
will ... because basically, essentially, the value[-ladded tax is a process of
output and mout tax. And what ... the input tax, we call that a credit against
the output tax. Now, but Lyvic] if we are referring to the tax credits which are
in excess of the VAT payable per return, they are taken cared [sic] of by the
process of the filing of the return. So when a taxpayer files the return, then
from his output tax, meening the 10% {now 12%] of his gross sales, the
input tax for which he is entitled to zre auiomaticaily deducted from the
output tax ard we call this the mput tax. B

Now, there are tax credits, however, that are given to the taxpayers
because their gross sales is {sic} subject to zero-] rate ... zero[-} rated. like

House of Representatives Commitiee on Ways and Ifzans, September 7, 1993, pp. 59-61.

=4
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in the case of exports. The export sales do not bear any kind of tax. But, the
law gives to the exporters the right or the privilege fo recover whatever
was paid at prior stages to the point of exports. And.that is one of the
reason sic], Your Honor, why tile vaiuel-jadded tax was adopted in
1988 to troost the uxport industry.” {Emphasis supp] 1ed )

Then, m‘uch Iater"-eiuring:the'Bic.amerai Cofnference Committee on the
Disagreeing Provisions of House Bill Nos. 3705 and 3555 and Senate Bill No.
1950, which became RA No. 9337,”* Senator Ralph G. Recto explained how

the input VAT from zero-rated sales warks, to wit:

REP. TEVES. Mr. Chairman, how do you differentiate the (0%
exempt? The zero (0) means it is a zero-rated VAT, Value Added Tax which
vou can get a refund[,] or is it just 2 mere exempt because there’s a lot of
ditference between exempt and zero, (0)?

MR BONOAN. ‘rcs 1 undcrstaﬂd the. Senate m ade the zero ()
rating on the theory that these are akin o ~export sales. So, wouid that be
accurate Sunator Recto'7 R

CHAIRMAN RECTC. Yes, only with respect to international
passengers and international ¢ cargo Similar to how othPr c,ountrle&. have a

. VAT system w‘th rf,rrcna to 'urlmrﬁs

REP Tb\/‘n Se, they can collect.input VAT. They can get a
refund of input VAT. ‘

MR. BONGAN. They wouid be able to in the case ofa 0% output
VAT if they incuy input VAT of any amount.

REP. TEVES. We cat discuss that later.

CHAIRMAN RECTO. Yes, Olﬂ} ratably to their international
salesj,] not on their domestic sales.” (Emphaseu supplied.)

XXXXK

CHAIRMAN - RECTO. ' If I can -explain [to] Congressman
Villafuerte, how this will operate; as far as Senate is concerned, is this: Total
gross sales of an airline ce:ompanv it 8% of the grass sales was [sic] usad
for international, then the 806% is tmmediately refundable. If 20% of
his gross sales, which is domestic, by way of carge or passengers, then
the 20% is subject now to creditable VAT on a quarterdy basis. So, it’s
ratably. Now, it’s easier for the BIR as well ic collect. For example.:in this
casc, as far as the-zerc-rating for exclusively en international transport, let’s
say, those service providers of Lufthansa, Cathay Pacific, I think who
provide service with them, 1e0’s sav, Macro Asia, maliwanag ngayon under
the Senate version that these people are zero-rated. hMaliwanag ngayon
because right now, hindi maliwanag ivan undeér ihe Tax Code.

73

House of Representatives Committee on Ways end Means, Novemiber 5, 1993, p. 9.
™ Entitled “VALUE-ADDED TAX (V. ATY REFORM: ACT
3 Bicameral Conference Committee on mt‘: Diseare
1950 Re: Value Added Tax Bills, Aprit {35, 2005, j:p T48- 49,

" July 1, 2005,

Z Provisions of HB Nos. 3705 & 3535 and SB No.

/
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REP. VILLAFUERTE. What happens to the Philippine Airlines
plane that flies to domestic and then...

CHAIRMAN RECTO. Again, let me reiterate, Congressman
Villafuerte, the entire gross sales for that month or for that quarter of
Philippine Airlines if §0% is attributable to international passenger and
international cargo, then it is 80% of his VAT input is refundable, is
zero-rated. '

REP. VILLAFUERTE. Yeah, but you are not applying exclusively
then,

CHAIRMAN RECTO. Now, for domestic[,] because we are
VATing domestic passenger and domestic cargo.

REP. VILLAFUERTE. No, no, no. It says here “exclusively”...

CHAIRMAN RECTO. Yes, but there is another provision
Congressman Villafuerte that says here that transport of passengers and
cargo by air or sea to foreign countries is zero-rated. There is another
provision that will apply to that.

REP. VILLAFUERTE. Zero-rated. But what I’m trying to say is that
you are not applying the word “exclusively” to a particular vessel or
airplane, you know. It is the used that you are saying, but can be done both

ways, domestic and foreign or international, even if that plane is used for
both.

CHAIRMAN RECTO. That’s right. That’s ratably.

REP. VILLAFUERTE. So, in other words, that particular airplane
will not forgo the zero VAT even if used domestically.

CHAIRMAN RECTO. If you uses [sic] it domestically...
REP. VILLAFUERTE. And also internationally.

CHAIRMAN RECTO. ... then you cannot get a refund. The portion,
again, let me reiterate. ..

REP. VILLAFUERTE. The portion on foreign oniy.

CHAIRMAN RECTO. Yes, that’s right 7 (Emphases supplied.)

1f the Congress intended the crediting of input tax against the output tax
as a condition precedent to the refund or issuance of a tax credit certificate,
they could have stressed this during the deliberations. They did not. Instead,
it was clarified that when the texpayer is engaged in botk regular and zero-
rated transactions, as in Chevron Holdings’ case, the ratable portion allocable
o zero-rated sales is “immediately refundable” or creditable.

Third, to call the refundabie input tax 1n Section 110 (B), in relation to

7 Bicameral Conference Committee on the Disagideing Provisions of HB Nos. 3705 & 3555 and SB No.
1850 Re: Value Added Tax Bills, Aprii 15, 2005, pp. 71-74.
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Sectton 112 (A), “excess” input tax is a misnomer since what is being applied
for a refund or tax credit is the unutilized or unused input VAT from zero-
rated sales. As a matter éf fact, there 1S hd “excess” input tax attributable to
zero-rated sales as ther e is o related o1 riput tax from which the input tax may
be charged against. For cotext, in Zero-rated o ransaciions, the tax rate js set
at zero percent.”” Co 1qeqLeml} the séller chars ges zero output tax. However,
the seller may have incurred ‘inptit taXes ffom its purchases of goods and/or
services related to its sales.”® The input taxes previously charged by suppliers
remain unutilized or unused until charged against the output tax from
the non-zero-rated sale transactions in the same quarter that the input taxes
were incurred” or applied for a refund or the issuance of tax credit certificate
within two (2) years from the close of the taxable quarter when the related
sales were made.®

- The Court is not unawars that in Commissioner of Internal Revenue v.
Seagate Technology (Fhilippines).?' we irnplied that only the excess input tax
allocable to zero-rated sales against the output tax may be refunded or issued
a tax credit certificate. The pronouncement mmade in that case should not,
however, be considered binding as a precedunf as the issue was limited to the
entitlement of a PEZA-registered enterprise to refund of unutilized input VAT
paid on capital goods purchased. Whether the taxpayer may refund the entire
input tax attributable to zero-rated sales and not only the “excess” of the total
creditable innut taxes from the output tax -Wﬁé. never raised -as an issue. The
Court’s statement 15, at best, merely an obiter dictum — an opinion expressed
by a court upon some question of law, which is not necessary 10.the decision
of the case before it. It is a remark made, or opinion expressed, by a judge, in
his decision upon a cause, “by the way,” that is, incidentally or collaterally,
and not directly upon the queqtion before him, or upen & point not necessarily
involved in the determination of the cause, or- Hlt“OdL ed by way of
lllusirauon or a"]ah)gy or argument.®” - o

[nstead, the case of Atlas Consolidated Mining.and Devofo'ﬁmanf Corp.
v. Commissioner.of Internal Revenue® is more apt. In that case, we atfirmed

the CTA’s denlal of the ta;\payﬂr s application: for a refund on the ground that

7 See Sections 106 (A} (2) and 108 (B\ Tex Code.
% See Section 10 (A), Tax Code. :
7 See Seciions +10 (B) and (C), Tax Code
8 See Section 112 (A), xaxl.och
81491 Phil. 317 (2005).
Id. at 333. The Decision reads in parg; :
If at the end of a taxable quarter the outgut taxes cha1 #ed by a ﬁeller are equal to the lnput taxes
passed on by the suppliers, no payment is required. it is when the output taxes exceed the input taxes that
the‘excess has to be paid. If, hewever: the inpur taxss eXceed the outpui taxes, the excess shall be carried
over Lo the succeeding quarter or quarters. Should the input tazes resvit fr om zero-rated or effectively
zero-rated transaciions or from the acquisition of capital goods, any excess over the oufput taxes
shall instead be refunded fo the 1axpayer or eredited agaiast other internaf revenue taxes. (Emphasis
supplied.)
Commissioner of Internal Reverue v, Philex Minjme Covp., GR. No. 230016, November 23, 2620.
8 655 Phil. 499 (2011). o :

3
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it failed to prove that the input tax sabject of the refund was nof applied
against any of its output tax liability.®® We held that:

x x x when claiming tax refund/credit, the V AT-registered taxpayer must be
able 1o establish. that it does have refendable or creditable input VAT
and the same has not been applied against its’ gutput VAT liabilities —
information witich are [sic] supposed to be reflécted in the taxpayer's VAT
returns. Thus, an apphbatmn for tax ﬁumdfcredn must be accompanied by
copies of the taxpayer’s VAT veturn/s for the taxable quarter/s concerned.
(Emphasis supplied. )"

In the present case, the independent auditor’s Report®” showed that the
amount subject to the refund, ie, P36,802,956.72, was not applied against
Chevren Holdings’s output tax liabilities, fo wit:

3. We have ascertained and verified that the total amount of valid
ununtilized input VAT were [sic] recognized in the bocks as input taxes,
reported in the m@nihEy/quarterly VAT Returns (BIR Form 25506M anrd
2550Q) for the period of January to December 2006 and were net
applied against output t tax. We have noted tbat thc amount of claim was
not carried over to the bucceedmo VAT tetums becrmnmfT Apni 2008 and
thereafter since this was’ whe'l it was determined by the Company’s

management that the excess input tax attr lbutable to zero-rated sales/receipts
amourting to Thirty[-]Six Million Eight Hundred Two Thousand Nine
Hundred Fifty-Six and 72/100 Pesos ($36.802,956.72) would not be utilized
against output tax in the succeeding periods. x x x. {Emphasis supplied.)}*

As in ordinary civil cases, a claim for refund or {ax credit necessitates
only the preponderance-of-evidence threshold.®® Chevron Holdings proved
its entitlement by preponderant evidence. |

Fouith, that the taxpayer fallea to prove that it'had buﬁlment creditable
input taxes®® to coveror® pay ’ its output tax lability iit a given period, hence,
there 1s no feFundable excess” inpuf tax, which is an issue distinct, separate,
and independent from a claim for 1efund or issuance of tax credit certificate
of unutilized input VAT attributable to zero-rated. sales. For one, the
taxpayer-claimant is not asking to refund the “excess” creditable input taxes
from the output tax. To be sure, the “excess” 1npu1 tax may only be carried
over to the succeeding periods and canmot be refunded.”’ But, on the other
hand, the taxpayer is asking to refund the unutilized or unused input tax

85 1d. at 509,

5 1d. at 509-31C.

¥ Rolio, pp. 492-503.

¥ 1d, at 301,

¥ AT&T Communications Services Philippines, fnc. v. Commissioner of Internal Revenue, 640G Phil. 613,
617-618 (201_(})_:, citing Commissioner of inivinal Revemue v. Mirant Pagbilae Corp., 586 Phil. 712, 725
{2008). : o ‘ ’ :

0 See Lines 20, 21, 22, 23 and 24, BIR Fonm No. 2550-Q, Quarterly Vaiue-Added Tax Return, February
2007 (ENCS). SRR

31

Corp., supra note 19 & 350-351.

See Section 4.110-7 of RR No. 165)00 Ses also Commissioner of Internal Revenuev. San Roguz Power

p
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from zero-rated sales.

Next, the substantiation of input taxes.that can be credited against the
output tax is an issue relevant to the assessment for potential deficiency output
VAT liability. In turn, it is not for the CTA and the Court to determine and
rule in a judicial claim for refund under Section 112 (A) of the Tax Code that
the taxpayer had insufficient or unsubstantiated input taxes to cover its output
tax liabtlity. This is for the BIR to determine in an adininistrative proceeding
for assessment of deﬁc:lenz*y taxes.

It is frue, in several cases,” the Court has ruled that it will not grant a
refund if the taxpayer has pending tax liability to the government because “{t]o
award the refund despite the existence of deficiency assessment is an
absurdity and a polarity in conceptual effects” and that “to grant the refund
without determination of the proper assessment and the tax due would
inevitably result in a multiplicity. of proceedings or suits.”* We explained in
Commissioner-of Internal Revenue v. Court of Appeals, to wit:*>

x X x If the deficiency assessinént should" subSLquentiy be upheid, the
Government will be forced to instituts anew a proceeding for the recovery
of erroneously refunded taxes which recourse must be filed within the
prescriptive pertod of ten years after [the] discovery of the falsity, frand],]
or omission in the faise or fraudulent return involved. This would
necessarily reqmre and entatl additional efforts and expenses on the part of
the Government, impose a hurden. on a drain of government funds, and
. impede or delay the collection of much-needed revenue for govermmental
operations. E '

"Thus, to avoid multiplicity of suits and unnecessary difficulties or
expenses, it is both logically niecessary and legally appropriate that the issue
of the deficiency tax assessment against Citytrusi be.resolved jointly with
its clajm for [the] tax refund, to detérmine once and for all in a single
proceeding the true and correct amount of tax due or refundable. %

But in these cases, the taxpayer’s liability for deficiency taxes is related
to and intertwined with the resolution of the claim for refund. Such a situation
is not present here. The records do nct show that Chevron Holdings is
del mquent for output VAT or that it is being assessed for deficiency output
tax in the first, second, thtrd and fourth quarters of the taxable year 2006.

All told, it was eironeous for the CTA to charge the validated and

See Cummtmwner of Interr! Fevenue v. Court of Appe Lu’s 304 Phil. 518 ‘-26 (1954). quoted in Air
Canada v. Commissioner of frternol Revemie, 776 Phil. 119 164 (2016), Commissioner of Internal
Revenue v. Toledo Power Company, 774 Phill 92, 115 (2015), South African Airways v. Commissioner of
Infernal Revernue, 626 Phil. 366, 578 {2010%.-

Commissioner of Internal Revenuz v. Couri of Appe t's, supra note 89,

M 1d.at 5327, L

% 304 Phil. 518 (1994),

% 1d. at 527.

95

-



Decision | 26 G.R. No. 215159

substantiated input taxes against Chevron Holdings’ output taxes first and use
the resultant amount as the basis for computing the allowable amount for
refund. The CTA also erred in requiring Chevron Holdings to substantiate its
excess input tax carried over from the previous quarter as it is not a
requirement for entitlement to a refund of unused or unutifized input VAT
from zero-rated sales. o

We reiterate that although the burden of proof to establish entitlement
to a refund is on the taxpayer-claimant, the Court has consistently held that
once the minimum statutory requirements have been complied with, the
claimant should be considered to have successfully discharged their burden to
prove its entitlement to the refund.” After the claimant has successfully
established a prima facie right to the refund by complying with the
requirements laid down by law,”® the burden is shifted to the epposing party,
i.e., the BIR, to disprove such claim. Otherwise, we would unduly burden the
taxpayer-claimant with additional requirements which have no statutory nor
jurisprudential basis.” In the present case, Chevron Holdings sufliciently
proved compliance with all the requisites. for entitlement to a refund or credit
of unutilized input tax allecable to zero-vated sales under Section 112 (A) of
the Tax Code. o

Computaiion of refundable input fax
attributable to zero-rated seles when the
taxpayer-claimant is engaged in mixed .
fransactions. | '

The manner of apportionment of the input tax is provided in Section
4.110-4 of RR No. 16_'—2005,‘ as amended by RR No. 4-2007,'% as follows:

. 8EC. 4.110-4. Apporttonment of Input T_'ax on Mixed Traﬁisactions.
— XXX

{2. If any input tax cannot be directly attributed to either a VAT
iaxable or VAT-exempt fransaction, the input tax shall be pro-rated to the
VAT taxable and VAT-exempt ransactions and only the ratabie portion
pertaining to transactions Slzbjecﬁ to VAT may be recognized for input tax

o oeredit.} . o '

Hiustration: ERA Corporation has the following sales during the

_month:
Sale to privase entities subject 10 12% - - £ 100,000.00

Sale to private entities subjeet to 8% 166,060.05

¥ Commissioner of internal Reverue v. Philippine Neiional Bank, G.R. No. 212699, March 13, 2019,

% Winebrenner & ffiigo frnsurance Brokers, fnc. v Commissioner of internal Reverye, 752 Phil. 375, 395
(2013). . ' E

¥ Commissioner of Internel Revanue v. Philippine Netgnol Bank, G.R. No, 212699, March 13, 2019.

120 AMENDING CERTAR PROVISIONS OF REVENUE REGULATIONS NO. 16-2003, AS AMENDED, OTHERWISE
KNOWN AS THE CONSOLIDATED VALUE-ADDED TAY REGULATIONS OF 2005, February 7, 2007.

/



Decision 21 ’ ~ GR.No. 215159

Sale of exempt goods 100,000.00
Sale to gov'i. subjected to 5% final VAT

Withholding g : T 100,000.00
Total Sales for the month™ - P400,000.00

The fol }owm ,uput laxes were passed on by its VAT suppliers:

Tnput tax on taxable goods 12% £ 5,000.00
Input tax on zero-rated sales - 3,000.00
Inpiit tax on sale of exempt goods - 2,000.00
Input tax on sale to government 4,060.00

Input tax on depreciable capital good not
attributable o any specific activity
{monthly amortization for 60 months) 20,600.00

XXXX

B. The input tax atiributable t¢ zero-rated sales for the month
shall be Lomput?d as follows:

Input tax direct!.y attributable to zero-rated sale — P 3,000.00
Ratable portion of the input tax not - :
directly attributable to any activity:

Taxable sales {0%:) -x . Amount of

Total Sales - -+ - inputtax
not-directly
dttfibu'fable to

' : “any-activity
’P]OO ODO 00 X.P20,000. 00 o — P 5,000.00
- P400,000.00 - Lo ’

Total input tax attributabie to zero-rated sales for

the month - P 8,000.00

Thus, the reiundabh, mput VAT is r‘omputed by gettmg the percentage
of valid zero-rated sales over total reported sales (taxable, zero-rated, and
exempt) multiplied by the properly substantiated input taxes not directly
attributable to-any of the transactions.

The CTA Er Banc found that only P155,654,748.221% qualified for
VAT zero-rating of sales of services to foreign aifiliates. Out of the total
reported input VAT of P40,152,123.09 atributable to both twelve percent
(12%) VAT-able and zere-rated transactions, only $9,081,815.00 197
substantiated with VAT official receipts and invoices. Thus:

Valid zers-rated szies | Valid input taxes not directly
atiribuiable to any activity

First Quarier P 5,762,018 170 B - 1,276,656.14
Second Quarter _ 4, 66} 74323 1,650,503.63
Third Quarter : 66,091.331.71 1,860.385.53

Y1 Rollo, pp. 88-90.
192 1d. a1 92-93,
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Deciston 28
Fourth Quarter 79.131,663.58 | 4,294,269.68
Total P 155,054,748.22 | P 9,081,815.00

Accordingly, Chevron Holdings is entitiédto' the refund of unutilized
input tax allocable to its zero-rated sales for January 1 to December 31, 2000,

in the total amount of 1,140,381.22,'" computed as'follows:

Second

First Quaﬁef Third Quarier Fourth
Ouarter {uarter

Vaiid Zero- 5,762,011.70 4669,74323 1 66,091,331.71 1 79,131,661.58
rated sales ' '
Divided by: 313,164,583.06 | 272,400,438.61 | 299,500,840.65 | 501,152,183.16
Total reported
sales
Multiplied by: 1,276,656.14 | 1,650,503.65 | 1,860,385.53 |  4,294,269.68
Valid input tax ‘ ' o
not directly
atiributabie  to
any activity 3 ' A o
Inpuat tax 23,489.59 1 © - 18,294.48 | - 410,534.2¢ 678,062.88
attributable to S o N
zero-rated
sales
TOTAL

$1,140,381.22

Claims for the tax refund, like tax exemptions, are construed s#ictissimi
Jjuris against the taxpayer. However; when the claim for refund has a clear
legal basis and is sufficiently supported by evidence, as in the present case,
then the Court shall not hesitate to grant the refund.'™

- FOR THESE REASONS, the Petition for Review on Certiorari is
PARTLY GRANTED, The Court of Tax Appeals En Banc’s Decision dated
May 6, 2014, and Amended Decision dated October 28, 2014, in CTA EB No.
040 .are AFFIRMED with MODIFICATIONS. The Commissioner of
Internal Revenue is ordered to refund, or in the alternative, issue a tax credit

ertificate in favor of Chevron Holdings, Tne. in the total amount of One
Million One Hundred Forty Thousand Three Hundred Eighty-One Pesos and
22/100 (P1,140,381.22), vepresenting untilized input tax atiributable to zero-
rated sales for the period of January 1 to December 31, 2006.

SO ORDERED.

03 id. at 16-12.
104

San Rogue Power Corp. v. Commissioner of Internal Revenue, 620 Phil, 554, 583 (2009); Commissioner
of Internal Reverie v. Philippine Air Livies, fne., 610 Phil. 392, 405400 2009).
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