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worked so hard to create music that sparks joy, moves or heals our hearts,
accompanies us in solitude or sorrow, uplifts our spirits, and unites entire
nations. In fact music is there to accompany us in almost every aspect of our
daily lives. There is music to pump us up before a game; music to help us go
to bed; music to calm us down; music that inspires; music that helps us vent
and express how we feel. Even history and other strong messages are passed
down through music.

With today’s technology, music is just a click away. You hear music
everywhere. From your home, during your commute, and in this particular
instance, in the store or restaurant you dine. This underscores the importance
of music whose benefit ranges from reeling in customers or to as little as
letting someone enjoy the meal with the music on, rather than having that
meal in silence.

The challenge presented by the case at bar is that it attempts to stretch
even further the already thin line between what constitutes as a public
performance of a copyrighted music and what does not.

The Case

In this Petition! for Review on Certiorari (petition) under Rule 45 of
the Rules of Court, Petitioner Filipino Society of Composers, Authors and
Publishers, Inc. (FILSCAP) seeks to reverse and set aside the Decision?
dated April 19, 2017 and Resolution® dated August 3, 2017 promulgated by
the Court of Appeals {(CA) in CA-G.R. CV No. 105430, The CA affirmed
the Decision dated April 15, 2015 and Order* dated June 30, 2015 rendered
by Branch 6, Regional Trial Court (RTC) of Baguio City dismissing the
- Amended Complaint filed by FILSCAP.

Antecedents

The very center of controversy is the supposed right of FILSCAP to
collect license fees over public performance of copyrighted works of its
member artists,

L' Rollo, pp. 3-75. _

1d. at 86-97; penned by Associate Justice Ramon R. Garcia and concurred in by Associate Justices
Leoncia R. Dimagiba and Henri Jean Paul B. Inting (now a Member of this Court).

3 1d. at 100-101.

4 Id at 457-458.
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2. September 3, 2003 Impossible
Mahal Pa Rin
Check On It

Sizzling Plate Abanao Extension

1. July 8, 2008 Silver Wings

What Do [ Do With My Heart
Cross My Heart

2. September 17, 2008 I Drive Myself Crazy

Let the Pain Remain In my Heart
Reachin’ Out!?

FILSCAP wrote several letters tc the establishments involved,
informing them that an unauthorized public performance of.copyrighted
music amounts to infringement and urged them to secure licenses from
FILSCAP to avoid prosecution.!! These demands fell on deaf ears, thus,
FILSCAP  filed a Complaint (later on Amended) for Copyright
Infringement!? against Anrey before the RTC, asking the court to award the
following: (a) $18,900.00 as compensatory damages; (b) P300,000 as
nominal damages; (¢) 100,000 as exemplary damages; and (d) 50,000 as
attorney’s fees and litigation expenses.!>

In their Answer,* Anrey denied playing any copyrighted music within
its establishments. It claims that the establishments it operates play whatever
is being broadcasted on the radio they are tuned in. Even if the broadcast
plays copyrighted music, the radio stations have already paid the
corresponding royalties, thus, FILSCAP would be recovering twice: from
the station that broadcasted the copyrighted music, and from it, simply
because it tuned in on a broadcast intended to be heard by the public.
Finally, assuming that the reception is a performance, it was not done
publicly since the broadcast was played for the benefit of its staff, and not
for its customers.!3 '

10 1d. at 142.
1t Jd. at 162-166.
12 1d. at 140-144.
13 1d at 144
4 Jd at 184-188
5 1d ari 185.
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In denying the appeal, the CA applied what was known as the
homestyle and business exemptions prevailing in the United States of
America (US). These exemptions allow small business establishments to use
television or radio sets within its premises, subject to the following

conditions:

As such the rules of BMI and ASCAP provide that any food
service and drinking establishment that is 3,750 square fect or larger must
secure a license for the public performance of musical works via radio and
television. [For establishments using television]: (a) it has more than four
(4) television sets; (b} it has more than one (1) television set in any room;
(c) if any of the television sets used has a diagonal screen with size that is
greater than fifiy-five (55) inches; (d) if any audio portion of the
audiovisual performance is communicated by means of more than six (6)
loudspeakers or four (4) loudspeakers in any one room or adjoining
outdoor space; or (e) if there is any cover charge. As to the use of radio
sets, it must secure a license if the following conditions apply: (a) if it has
more than six (6) loudspeakers; (b) it has more than four (4) loudspeakers
in any one room or adjoining outdoor space; (c) if there is any cover
charge; or (d) if there is music on hold.”*

FILSCAP filed a motion for reéonsideration, but the same was denied
by the CA in its Resolution® dated August 3, 2017. Hence, the instant
petition. - B

Issue

The sole issue in this case is whether the unlicensed playing of radio
broadcasts as background music in dining areas of a restaurant amount to
copyright infringement.

Ruling of the Court

After a thorough review of the case, the Court finds merit to the
petition.

Elements of copyright infringement

Our copyright law affords protection to original and intellectual
creations in the literary and artistic domain from the moment of their
creation.® This includes “musical compositions, with or without words,”
while the rights afforded to copyright owners may be classified into either
economic rights or moral rights.

% 1d at9s.
% 1d at 100-161.
26 INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES, Sec. 172.1.
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FILSCAP is a non-stock, non-profit association of composers,
lyricists, and music publishers.? It actually breathes life to the provision
under Sec. 183 of the IPC allowing copyright owners or their heirs to
“designate a society of artists, writers or composers to enforce their
economic rights and moral rights on their behalf.” Tt is accredited by the
Intellectual Property of the Philippines (IPOPHIL) to perform the role of a
Collective Management Organization (CMQO) and a member of the Paris-
based International Confederation of Societies of Authors and Composers
(CISAC), the umbrella organization of all composer societies worldwide.

Being the government-accredited CMO for music creators/copyright
owners, FILSCAP assists music users in getting the necessary authorization
to publicly play, broadcast and stream copyrighted local and foreign songs in
the Philippines.®® It is created exactly for the purpose of protecting the
intellectual property rights of its members by licensing performances of their
copyright music. Without FILSCAP, the individual composer would have a
difficult time enforcing their rights against an infringer, not to mention the
expenses and time involved in pursuing such cases. But FILSCAP eases this
burden away by handling these concerns. In addition, FILSCAP, acts as an
agency for the composers who deal with any third party who desires to
obtain public performance rights and privileges.

The mechanics behind FILSCAP’s role is plain and simple. Copyright
holders assign their rights to FILSCAP. FILSCAP enters into reciprocal
agreements with foreign societies such as the American Society of
Composers, Authors and Publishers (ASCAP), BMI, Australian Performing
Right Association (APRA), Performing Right Society Limited (PRS) of the
United Kingdom and Foéreningen Svenska Tons#ttares Internationella
Musikbyrd (STIM) of Sweden, whose roles are similar to that of FILSCAP.3!
Being the assignee of the copyright, it then collects royalties through the
form of license fees from anyone who intends to publicly play, broadcast,
stream, and to a certain extent (reproduce) any copyrighted local and
international music of its members and the members of its affiliate foreign
societies. In return, FILSCAP does an accounting of all license fees
collected and then distributes them to its members and the members of its
affiliate foreign societies.

There really is no question to this as FILSCAP’s authority to sue on
behalf of its members remain unchailenged. But just to make sure We are not
misinterpreting the extent of FILSCAP’s authority, quoted below are
excerpts of the pertinent provisions appearing in all deeds of assignment

¥ Rollo, p. 140. :
3 <https://filscap.org/about-us/> (visited June 5, 2022).
3U Rollo, p. 481
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entered into by FILSCAP with its members:

1. DEFINITIONS

a) “copyright work” shall mean and include —
XXX

b) “right of public performance” shall, as provided in Section 171.6
of [the IP Code], mean the right in relation to the recitation playing,
dancing, acting or otherwise performing of a copyright work, either
directly or by means of any device or process, al a place or at places where
persons outside the normal circle of a family or that family's closest social
acquaintances are or can be present, irrespective of whether they are or can
be present at the same place and at the same time, or at different places
and/or at different times;

c) “right of communication to the public” shall mean the right in
relation to the making of the work available to the public by wire or
wireless means in such a way that members of the public may access these
works from a place and time individually chosen by them, per Section
171.3 of {the IP Code];

2. ASSIGNMENT OF PUBLIC PERFORMING RIGHTS

a. ASSIGNOR assigns to FILSCAP, the PUBLIC PERFORMING
RIGHTS in ALL copyright works which have been composed or written
by the ASSIGNOR at any time, whether before the date of this
Assignment or during the continuance of the ASSIGNOR’s membership
in FILSCAP, together with all interests and shares of the ASSIGNOR in
the public performing rights in all copyright works which have been
composed or written by the ASSIGNOR jointly or in collaboration with
any other person or persons at any such times and all public performing
rights in all copyright works which are now vested in or shall hereafter be
acquired by or become vested in the ASSIGNOR during the continuance
of the ASSIGNOR’s membership in FILSCAP, and all parts or shares of,
and interests in, such public performing rights.

b. FILSCAP shall own, hold, control, administer and enforce said
public performing rights on an exclusive basis for as long as ASSIGNOR
remains a member of FILSCAP. These rights of FILSCAP shall subsist
and will only expire six (6) months from and after the date the
ASSIGNOR ceases to be a member of FILSCAP or until this Assignment
is otherwise lawfully terminated.

c. ASSIGNOR shall for as long as he/she is a member of FILSCAP,
make, constitute and appoint FILSCAP as his/her true and lawful attorney,
with full power and authority to execute all documents and do all acts,
including licensing of the rights herein assigned, that may be necessary,
proper or expedient to effectively administer/enforce the public
performing rights of ASSIGNOR in all his/her copyright works.
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x X x32

5. DISTRIBUTION OF ROYALITES

a. FILSCAP shall from time to time pay ASSIGNOR such sums of
money out of the royalties FILSCAP has collected from the exercise or
licensing of the rights herein assigned in accordance with the distribution
guidelines set by the FILSCAP Board of Trustees.

x x x3

On the other hand, the reciprocal agreements entered into by
FILSCAP with other societies contain similarly worded provisions:

ARTICLE 1. By the present contract [foreign society] confers on
FILSCAP the exclusive right in the territories administered by the latter
Society x x x to authorize all public performances x x x of musical works,
with or without lyrics, which are protected according to the national laws,
bilateral agreements and multilateral international conventions relating to
the author’s.right (copyright, intellectual property, etc.), which at present
exist or which may come into existence and into force during the period
when the present contract is in force. -

X x x4

ARTICLE 2. (I) The exclusive right to authorize performances x x x,
entitles each of the contracting Societies x x x:

a) to permit or prohibit x-x-x public performance of works in the repertoire
of the other Society and to grant the necessary authorisations for such
performances;

b} to collect all fees stipulated by virtue of these authorizations x x x;

to receive all sums due as indemnification or damages for unauthorized
performances of the works concerned;

XXX
¢) to sue, either in its own name or that of the interested author, all persons
or corporate bodies and all authorities, administrative or otherwise,

responsible for illegal performances of the works concerned;

to trapsact, compromise, refer to arbitration and take any necessary legal
proceedings;

d) to take any other action necessary to ensure the protection of the
performing right in the works covered by the present contract,

¥ 1d at230-231.
3 1d. at231.
# Id. at271.
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X X x33

From the foregoing, it is evident that the first element of copyright
infringement has been satisfied: that FILSCAP has the authority to collect
royalties and/or license fees and sue for copyright infringement. As an
assignee of copyright, it is entitled to all the rights and remedies which the
assignor had with respect to the copyright.?

The “social function™ of intellectual
property under the Constitution

Property in general, has been recognized to have a social function.
This can be gleaned from Section 6 of Article XII of the Constitution which
provides:

SECTION 6. The use of property bears a social function, and all economic
agents shall contribute to the common good. Individuals and private
groups, including corporations, cooperatives, and similar collective
organizations, shall have the right to own, establish, and operate economic
enterprises, subject to the duty of the State to promote distributive justice
and to intervene when the common good so demands.

It should be noted, however, that the social function of property has
been interpreted in relation to the powers of the State to regulate property
rights as in the exercise of police power, eminent domain, and taxation.
Moreover, this should be balanced out with individual property rights which
likewise deserve protection under the Constitution and statutes.

The concept of social function of property simply means that the use,
enjoyment, occupation or disposition of private property is not absolute. It is
restricted in a sense so as to bring about maximum benefits to all and not to
a few chosen individuals.?” This notion has been applied to real property. In
Ferrer v. Carganillo,®® the Court stated that the social function of private
property is presented as one of the possible justifications for urban and land
reform.

Likewise, in Social Justice Society v. Atienza, Jr,*® the Court has
recognized the individual and social function of property in relation to the

W od at272. ‘

3 INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES, Sec. 180.1.
37 Ferrer v. Carganillo, 634 Phil. 557, 563 (2010).

% Id.

¥ 568 Phil. 658 (2008).
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exercise of the State of its police powers, thus:

Property has not only an individual function, insofar as it has to provide
for the needs of the owner, but also a social function insofar as it has to
provide for the needs of the other members of society. The principle is
this:

Police power proceeds from the principle that every holder
of property, however absolute and unqualified may be his
title, holds it under the implied liability that his use of it
shall not be injurious to the equal enjoyment of others
having an equal right to the enjoyment of their property,
nor injurious to the right of the community. Rights of
property, like all other social and conventional rights, are
subject to reasonable limitations in their enjoyment as shall
prevent them from being injurious, and to such reasonable
restraints and regulations established .by law as the
legislature, under the governing and controlling power
vested in them by the constitution, may think necessary and
expedient,*?

Real property has been used as an example, but this also applies to
intellectual property. Section 13, Article XIV of the Constitution also
recognizes the protection of intellectual properties, particularly when
beneficial to the people, thus: |

SECTION 13. The State shall protect and secure the exclusive rights of
scientists, inventors, artists, and other gifted citizens to their intellectual
property and creations, particularly when beneficial to the people, for such
period as may be provided by law.

The social function of the use of intellectual property is also
articulated in Section 2 of the IPC, thus:

SECTION 2. Declaration of State Policy. - The State recognizes that an
effective intellectual and industrial property system is vital to the
development of domestic and creative activity, facilitates transfer of
technology, attracts foreign investments, and ensures market access for our
products. It shall protect and secure the exclusive rights of scientists,
inventors, artists and other gifted citizens to their intellectual property
and creations, particularly when beneficial to the people, for such
pericds as provided in this Act.

The use of intellectual property bears a social function. To this end, the
State shall promote the diffusion of knowledge and information for the
promotion of national development and progress and the common good.

0 1d. at 707.
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It is also the policy of the State to streamline administrative procedures of
registering patents, trademarks and copyright, to liberalize the registration
on the transfer of technology, and to enhance the enforcement of
intellectual property rights in the Philippines. (Emphasis supplied)

Under Section 2 ot the IPC, the social function of intellectual
property, including copyright, requires “the State to promote the diffusion of
knowledge and information for the promotion of national development and
progress and the common good.” But at the same time, the very same
section requires the State “to promote the diffusion of knowledge and
information for the promotion of national development and progress and the
common good.” Thus, the social interest in copyright lies in the adjustment
of two objectives: the encouraging of individuals to intellectual labor by
assuring them of just rewards, and by securing to society of the largest
benefits of their products.*' Inasmuch as the social function of copyright
restricts the benefits due to the copyright owner, it does not necessarily mean
that they should be deprived of such benefits. The social function of
copyright also affords protection to entice creatives to produce works with
the promise that such will be protected under the regime of the IPC. In other
words, a simplistic distinction between the rights of creators and the
common good would otherwise be misleading since these are not mutually
exclusive. The State must therefore exercise the necessary balancing act
between these two social interests.

The social function concept is not exclusive to this jurisdiction. In the
US, intellectual property has been regarded to possess a social utility
function. This proceeds from their Constitution which grants the Congress
the power “[t]o promote the progress of science and useful arts, by securing
limited times to authors and inventors the right to their respective writings
and discoveries.”* The clause has been applied by the Supreme Court of the
United States (SCOTUS) in several of its decisions. As early as 1932, the
SCOTUS in Fox Film Corp. v. Doyal* stated that the “sole interest of the
United States and the primary object in, conferring the monopoly lie in the
general benefits derived by the public from the labour of authors.”** This
statement has been the comerstone of the necessary balancing of interests
between the author or creator on the one hand, and the society on the other.
According to this concept, intellectual property rights are justified because
they encourage creativity. Society has a need for intellectual productions in
order to ensure its development and cultural, economic, technological and
social progress and therefore grants the creator a reward in the form of an

41 Arturo M. Totentino, The Civil. Code of the Philippines 517 [1992].

2 U.8. CONSTITUTION, Article |, Sec. 8, Clause §.

3286 U.S. 123, 127 (1932).

4 See Christophe Geiger, “The Social Function of Intellectual Property Rights or How Ethics Can
Influence the Shape and Use of IP Law,” Max Planck Institute for Intellectual Property and Competition
Law Research Paper No. 13-06, p. 112 c¢iting Fox Film Corp. v. Doyal, 1d.
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intellectual property right, which enables him to exploit his work and to
draw benefits from it. In return the creator, by rendering his creation
accessible to the public, enriches the community.# -

" What this means is that the social function of intellectual property is
not one-dimensional as to simply justify the free exploitation of the work. In
fact, the nature of each intellectual property renders complex the application
of the social function concept. Perhaps, this may be attributed to the varying
roles and functions of the different types of intellectual property. To
illustrate, inventions, - trademarks, utility models, industrial designs,
tradenames and trade secrets require registration to be afforded protection,
while copyright are protected from the moment of their creation, without
need of such formalities.*¢ |

The term of protection for each intellectual property right is also a
clear testament to this. Patents have a term of twenty (20) years;*’ utility
models for a term of seven (7) years;*® industrial design for a period of five
(5) vears.*® Copyrights are treated differently. In copyright, the work is
protected during the lifetime of the author and for fifty (50) years after his-or
her death.’® Copyright protection extends to the expression of particular
ideas rather than the ideas themselves. Patents, on the other hand, give a
right in the exploitation of an idea, which explains a shorter duration (20
years) of legal protection compared to copyright (50 years).”!

The simple nuances between the different kinds of intellectual
creations show the inclination to afford protection to copyright, more than
the other forms. This also created a divide between industrial property (i.e.,
patents, utility models, trade marks) from copyright and neighboring rights
(artistic and literary property).” Thus, the notion that intellectual property
should redound to the common good is. easier to comprehend in patents, like
drugs and other inventions, since they are basically new solutions to
technical problems.>® Literary/artistic works or those subject to copyright do
not operate the same way as inventions or those covered by patents.
Copyright protects the form of expression of ideas; the creativity in the
choice and arrangement of words, musical notes, colors, shapes, etc.’* Thus,

S Id at 11-12.

6 Supranote 26, citing INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES, Sec. 172.1.

47 INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES, Sec. 54.

* Id. at Sec. 109.3. :

4 1d. atSec. 118.

¥ 1d. at Sec. 200.

51 Supra, note 43

%2 See Shahid Alikhan, Socio-Economic Benefits of Intellectual Property Protection in Developing
Countries, World Intellectual Property Organization, p. 10. (2009).

3 INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES, Sec. 21.

3 Supranote 43 at 12.
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and the making of the sounds accomipanying it audible, and, in the case of
a sound recording, making the recorded sounds audible at a place or at
places where persons outside the normal circle of a family and that
family’s closest social acquaintance are or can be present, irrespective of
whether they are or can be present at the same place and at the same time,
or at different places and/or at different times, and where the performance
can be perceived without the need for communication within the meaning
of Subsection 171.3.5° (Emphasis ours)

A “sound recording” means the fixation of sounds of a performance or
of other sounds, or representation of sound, other than in the form of a
fixation incorporated in a cinematographic or other audiovisual work;®
while a “fixation” is defined as the embodiment of sounds, or of the
representatlom thereof, from which they can be perceived, reproduced or
communicated through a device.®!

Following a run-down of the above definitions, a sound recording is
publicly performed if it is made audible enough at a place or at places where
persons outside the normal circle of a family, and that family’s closest social
acquaintance, are or can be present. The sound recording in this case, is the
copyrighted music broadcasted over the radio which Anrey played through
speakers loud enough for most of its patrons to hear. But the big question is
whether radio reception is, to begin with, a performance.

We believe that the act of playing radio broadcasts containing
copyrighted music through the wuse of loudspeakers (radio-over-
loudspeakers) 1s in itself, a performance.

In the American casc of Buck, et. al. v. Jewell-LaSalle Realty Co.%?
(Jewell), the respondent, a hotel proprietor, played copyrighted musical
compositions received from a radio breadcast throughout the hotel by using
public speakers for the entertainment of its guests. ASCAP notified the hotel
of its copyrights and advised that unless a license was obtained, performance
of any of its copyrighted musical composition of its members is forbidden.
Suits for injunction and damages were brought against the hotel. The hotel
argued that radio receiving cannot be held to be performing. The federal
courl denied relief against ASCAP, but on appeal, the SCOTUS ruled that
the act of respondent int playing copyrighted musical compositions received
from a radio broadcast throughout the hotel by means of a public speaker
system was a "performance” within the meaning of the US Copyright Act of
1909. The couri reasoned that a reception of radio broadcast and its

5% INTELLECTUAL P‘{OPERFY C()DE OF THE i’hiLIPPTN‘Eb See. 171.6.
60 1d. at Sec. 202.2.

o1 1d. at Sec. 202 4.

62 283 LA 191, 75 & Bd. 971, 41 S, €4 410,
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XXX
To 'perfonﬁ or display a work "publicly” means —

(1) to perform or display it at a place open to the public or at any place
where a substantial number of persons outside of a normal circle of a
family and its social acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the
work. to a place specified by clause (1) or to the public, by means of any
device or protess, whether the members of the public capable of receiving
the performance or display receive it in the same place or in scparate
places and at the same time or at different times.

Under these  particular  definitions, the  restaurant owner
in Aiken "performed" the works in question by "playing” them on a
"device" --- the radio receiver. Furthermore, the performances were
"public" because they took place at a restaurant "open to the public." For
the same reasons, Claire's, through the actions of its employees, engages in
public performances of copyrighted works when it plays the radio during
normal business hours. (Citations omitted)

It should be noted that Claire s was decided based on how the present
US copyright law defines the term public performance, which is similarly
worded to our own definition of the said term. Thus, the intention really is to
treat a reception of a radio broadcast containing copyrighted music as a
performance.

Radio reception = creates a
copyrightable performance separate
from the broadeast; the doctrine of
multiple performances

Anrey advanced the theory, albeit erroneous, that it is exempt from
securing a license since the radio station that broadcasted the copyrighted
music already secured one from FILSCAP.

We are not persuaded.

A radio reception creates a performance separate from the broadcast.
This is otherwise known as the doctrine of multiple performances which
provides that a radio (or television) transmission or broadcast can create
multiple performances at once. The doctrine was first conceived in Jewell6
wherein the SCOTUS noted that the playing of a record is “a performance

5 Bucker al v Jeweil-La Salle Reaity (o, 283 U5, 191, 75 L. Ed, 971, 51 §. Ct. 410.
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under the Copyright Act ol 1909,” and that “the reproduction of the radio
waves into audible sound waves is also a performance.”®® Ultimately, the
SCOTUS 1in Jewell concluded that the radio station owner and the hotel
operator simultaneously performed the works in question:

The defendant nex! urges that it did not perform, because there can be but
one actual performance each time a copyrighted selection is rendered; and
that if the broadcaster is held to be a performer, one who, without
connivance, receives and distributes the transmitted selection cannot also
be held to have performed it. But nothing in the Act circumscribes the
meaning to be attributed to the term "performance," or prevents a single
rendition of a copyrighted sclection from resulting in more than one public
performance for profit. While this may not have been possible before the
development of radio broadcasting, the novelty of the means used does not
lessen the duty of the courts to give full protection to the monopoly of
public performance for profit which Congress has secured to the
composer.®’ (Citations omitted)

Thus, on whether the reception of a broadcast may be publicly
performed, it 1s immaterial if the broadcasting station has been licensed by
the copyright owner because the reception becomes a new public
performance requiring separate protection.

Radio reception und the concept of a
“new public” ' '

We also helieve that the act of playing radio broadcasts containing
sound recordings through the use of loudspeakers amounts to an
unauthorized communication -of such copyrighted music to the public, thus,
violates the public performance rights of FILSCAP. This conclusion is in
harmony with the guidance released by the World Intellectual Property
Organization (WIPO) to the Berne Convention for the Protection of Literary
and Artistic Works, to which the Philippines is a signatory since 1951. The
Philippines is also a signatory to the Convention establishing the WIPO as
well as the Trade-Related Aspects of Intellectual Property Rights (TRIPS)
Agreement which incorporated by reference the provisions on copyright
from the Berne Convention.

The WIPO is a specialized agency of the United Nations which has as
one of its primary functions, the assembly and dissemination of information
on the protection of intellectual property.®® As one of the signatories to the

6 Td. at 283 1.5, 196,
5 1d.at283 158, 198, - :
%8 Convention Establishing s World latetlectual Property Organization, Article 4.
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convention establishing the WIPO, the. WIPQ.guidance has a persuasive or
moral effect in the interpretation of our intellectual property laws.® The
WIPO gave the following remarks on’ the situation when a broadcast is
publicly communicated by loudspeaker to the public:

11bis. 11. Finally, the third case dealt with in this paragraph is that which
the work -which has been broadcast is publicly communicated e.g., by
loudspeaker or otherwise, to the public. This case is becoming more
common. Ih places where people gather (cafés, restaurants, tea-rooms,
hotels, large shops, trains, aircraft, etc.) the practice is growing of
providing broadcast programmes. There is also an increasing use of
copyright works for advertising purposes in public places. The question 1s
whether the licence given by the author to the broadcasting station covers,
in addition, all the use made of the broadcast, which may or may not be for
commercial ends.

115is.12. The Convention’s answer is “no”. Just as, in the case of relay of a
broadcast by wire, an additional audience is created (paragraph (I) (i1)), so,
in this case 100, the work is made perceptible to listeners (and perhaps
viewers) other than those coutemplated by the author when his permission
was given. Although, by definition, the number of people receiving a
broadcast-cannot be ascertained with any certainty, the author thinks of his
licence to broadcast as covering only the direct audience receiving the
signal ‘within the family eircle. Once this reception is done in order to
entertain a wider circle, often for profit, an additional section of the public
is enabled to enjoy the work and it ceases merely a matter of broadcasting.
The author is given contro} over this new public performance of his work.

11bis. 13. Music has already been used as an example, but the right clearly
covers all other works as well - plays, operattas, lectures and other oral
works. Nor is it confined to entertainment; instruction is no less important.
What matters is whether the work which has been broadcast is then
publicly communicated by loudspeaker or by some analogous instrument
g.g. a television screen.””

The foregoing introduces the concept of & “new public.” Typically,
radio stations already secured from the copyright owner (or his/her assignee)
the license to broadeast the sound recording. And by the nature of
broadcasting, it is necessarily implied that its reception by the public has
been consented to by the copytight owners. But the author normally thinks
of the license to broadcast as to “cover only the direct audience receiving the
signal within the family circle.” Any turther communication of the reception
creates, by lcgal fiction, .2 “new public” which the author never
contemplated when they authorized its use in the initial communication to
the public.

5 Intergovernmental Committee and fiieliveial Piopeity and Genetic Resburces, Traditional Knowledge
and Foiklore, 14% Session, Geneva, June 29 to July 3, 2009,
70 WIPO -- Guide to the Beme Conventioi, pp. 68-69.
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Scope of the Right

(D) Authors of dramatic, dramatico-musical and musical works shall enjoy
the exclusive right of authorizing:

() the public performance of their works, including such
public performance by any means or process;

(i)  any communication to the public of the performance of
their works.

The scope of these rights was explamed in the 1978 WIPO Guide to
the Berne Convention:

11.4. However, it goes on to speak of "including such public performance
by any means or process”, and this covers performance by means of
recordings: there is no difference for this purpose between a dance hall
with an orchestra playing the latest tune and the next-door discotheque
where the customers use coins to choose their own music. In both. public
performance takes place. The inclusion is general and covers all recordings
(discs, cassettes, tapes, videograms, etc.) though public performance by
means of cinematographic works is separately covered—see Article 14(1)
(i1).” [underscoring supplied]

11.5. The second leg of this right is the communication to the public of a
performance of the work. It covers all public communication except

broadcasting which is dealt with in Article 116bis. For example, a
broadcasting organisation broadcasts a chamber concert. Article 116bis
applies. But if it'or some other body diffuses the music by landline to
subscribers this is a matter for Ariicle 11.72 (Underscoring supplied)

Atticle 11bis of the Berne Convention further provides for the
exclusive right, among others, of authorizing the “the public communication
by loudspeaker or any other analogous instrument transmitting by sign,
sound or images, the broadcast of the work.” Again, the relevant portions of
the 1978 WIPO Guide to the Berne Convention provide this explanation:

115is.1. This provision is of particular importance in view of the place
now taken by broadcasting {(which. it must be réemembered. includes both
radio_and television) in the world of information and entertainment. Tt is
the fourth of the author's exclusive rights to be recognised by the
Convention, the other three being those of translation, reproduction and
public performance. The Rome Revision {1928) was the first to recognise
the right "of authorising the communication of... works to the public by
radio and television". Slightly muddled in its terms, the text was like
broadcasting itself—in its infancy. It was in Brussels (1948) that the
subject was more fully considered and the right broken down into its
various facets in order to take account of thé various ways and techniques

7 WIPQ - Guide to the Berne Convention, pp. 64-65.
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by which it ﬁlighi be exploited. Netther Stockholm nor Paris made any
change, other than to provide a more suitable translation in the newly
authentic English texi.

XXX
11bis.2. This paragraph divides the right into three.

11bis:3. - The primary right is to authorise the broadcasting of a work
and the communication thereof to the public by any other means of
wireless diffusion of signs, sounds or images. It applies to both sound and
television broadcasts. What matters is the emission of signals; it is
immaterial whether or not they are in fact received.”

XXX

11bis.11. Finally, the third case dealt with in this paragraph is that in
which the work which has been broadcast is publicly communicated e.g.,
by loudspeaker or otherwise, to the public. This case is becoming more
common. In places where people gather (cafés, restaurants, tea-rooms,
hotels, large shops, trains, aircraft, etc,) the practice is growing of
providing broadcast programmes. There is also an increasing use of
copyright works for advertising purposes in public places. The question is
whether the licence given by the author to the broadcasting station covers,
in addition, all the use made of the broadcast, which may or may not be for
commercial ends.

11bis,12. The Convention's answer is "no". Just as. in the case of a
relay of a broadcast by wire. an additional audience is created (paragraph
(1) (i1)). so, in this case too, the work is made perceptible to listeners (and
perhaps viewers) other than those contemplated by the author when his
permission was given. Although, by definition, the number of people
receiving A broadcast cannot. be ascertained with any certainty, the author
thinks of his licence to broadcast as covering only the direct audience
receiving the signal within the family circle. Once this reception is done in
order to entertain a wider circle, often for profit, an additional section of
the public 1s enabled to enjoy the work and it ceases to be merely a matter
of broadcasting. The author is given control over this new public
performance of his work.” (Underscoring supplied)

In sum, public performance right includes broadcasting of the work
[music] and specifically covers the use of loudspeakers. This is the very act
Anrey is complained of infringing. As to whether Anrey also infringed on
FILSCAP’s right to-.communicate to the public, given the factual scenario of
the case, this should be answered in the negative.

The infringing acts ook place on 2008. At the time, the IPC defines
“communication to the public or “communicate to the public” as:

B Id. at 68-64.
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Sec. 171. Definitions. - For the purpose of this Act, the following terms
have the following meaning: '

XXX

171.3. “Communication to the public” or “communicate to the
public” means the making of a work available to the public by wire or
wireless means in such a way that members of the public may access these
works from a place and time individually chosen by them;

And, in relation to performances and sound recordings, Sec. 202.9 of the
same law defines “communication to the public” as:

202.9. "Communication to the public of a performance or a sound
recording” means the transmission to the public, by any medium,
otherwise than by broadcasting, of sounds of a performance or the
representations of sounds fixed in a sound recording. For purposes of
Section 209, “communication to the public” includes making the sounds or
representations of sounds fixed in a sound recording audible to the public.

The text of Section 171.3, particularly the phrase “the making of a
work available to the public by wire or wireless means in such a way that
members of the public may access these works from a place and time
individually chosen by- them” was lifted from Asticle 8 of the WIPO
Copyright Treaty (WCT)™ of which the Philippines became a member in
2002. Article 8 reads:

Article 8
Right of Communication to the Public

Without prejudice to the provisions of Articles 11(1)(31), 11his(1)(1) and
(ii), 11zer(1)(i1), 14(1)(ii} and 14&is(1) of the Berne Convention, authors of
literary and artistic works shall enjoy the exclusive right of authorizing any
communication to the public of their works, by wire or wireless means,
including the making available to the public of their works in such a way
that members of the public may access these works from a place and at a
time individually chosen by them. (Underscoring supplied)

Apparently, the phrase “the public may access these works from a
place and time individually chosen by them” refers to interactive on-demand
systems like the Internet. It does not refer to other traditional forms like
broadcasting and transmitting of signals where a transmitter and a receiver
are required as discussed in the WIPO Guide to the Berne Convention. Here
is the WIPO explanation of the WCT:

7 <htips://wipolex.wipo.int/en/text/2935 166> (visited July 20, 2022).
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“Communication to the Public” under Sec. 171.3, i.e. on demand, interactive
communication through the Internet. Thus, insofar as this case is concerned,
it 1s suggested that “Public Performance” under Section 177.6 includes any
communication to the public as defined in Section 171.6 and under Article
11 and Article 11bis of the Bermne Convention as explained in the 1978
WIPO Guide to the Berne Convention. On the other hand, “Other
communication to the public” under Section 177.7 covers all other
“communication to the public” as defined in Section 171.3 and not covered
in Section 171.6. In particular, the term “Other communication to the public”
includes interactive on-demand systems and digital sharing on the Internet.

Exemptions and limitations  to
copyright infringement

The question now is, whether the case falls under any of the
exceptions or limitations on copyright. OQur IPC only lists the limitations on

copyright: '

Sec. 184. Limitations on Copyright: —

134.1. Notwithstanding the provisions of Chapter V, the following acts
shall not constitute infringement of copyright:

(a) the recitation or performance of a work, once it has been lawfully made
accessible 0 the public, if done privately and free of charge or if made
strictly for a charitable or religious institution or society; (Sec. 16(1), P. D.
No. 49) —_— '

(b) The making of quotations from a published work if they are corapatible
with fair use and only to the extent justified for the purpose, mcluding
quotations from newspaper articles and periodicals in the form of press
summaries: Provided, That the source and the name of the author, if
appearing on the work, are mentioned; (Sec. 11, Third Par., P. D. No. 49)

(¢} The reproduction or communication to the public by mass media of
articles on current political, social, economic, scientific or religious topic,
lectures, addresses and other works of the same nature, which are delivered
in public if such use is for information purposes and has not been expressly
reserved: Provided, That the source is clearly indicated; (Sec. 11, P. D. No.
49)

(d) The reproduction and communication to the public of literary, scientific
or artistic works as part of reports of current events by means of
photography, cinematography or broadcasting to the extent necessary for
the purpose; (Sec. 12, P. D. No. 49)

(¢) The inclusion of a work in a publication, broadcast, or other
communication to the public, sound recording or film, if such inclusion is
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made by way of illustration for teaching purposes and is compatible with
fair use: Provided, That the source and of the name of the author, if
appearing in the work, are mentioned,

(f) The recording made in schools, universities, or educational institutions
of a work included in a broadcast for the use of such schools, universities
or educational institutions: Provided, That such recording must be deleted
within a reasonable period after they were first broadcast: Provided,
further, That such recording may not be made from audiovisual works
which are part of the general cinema repertoire of feature films except for
brief excerpts of the work;

(g) The making of ephemeral recordings by a broadcasting organization by
means of its own facilities and for use in its own broadcast;

(h) The use made of a work by or under the direction or control of the
Government, by the National Library or by educational, scientific or
professional institutions where such use is in the public interest and is
compatible with fair use;

(i) The public performance or the communication to the public of a work,
in a place where no admission fee is charged in respect of such public
performance or communication, by a club or institution for charitable or
educational purpose only, whose aim is not profit making, subject to such
other limitations as may be provided in the Regulations; (n)

(1) Public display of the original or a copy of the work not made by means
of a film, slide, television image or otherwise on screen or by means of any
other device or process: Provided, That either the work has been published,
or, that original or the copy displayed has been sold, given away or
otherwise transferred to another person by the author or his successor in
title; and

(k) Any use made of a work for the purpose of any judicial proceedings or
for the giving of professional advice by a legal practitioner.

None of these apply in this case. While the RTC considered Anrey
exempt from copyright infringement under paragraph (i) of the above
provision since it does not charge admission fees,” We find this a
misapplication considering that the exemption only applies to institutions for
charitable and educational purposes.3

On the other hand, the CA ruled that Anrey was exempt from
obtaining a license since it is a small business establishment using only two
loudspeakers. The CA apparently based it on US law and jurisprudence
exempting small business establishments.

7 Rollo, p. 443.
8 INTELLECTUAL PROPERTY CODE OF THE PHILIPPINES, Sec. 184.1 (1).
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We dlsagree Fhe exemption granted under US law cannot be
extended to determine whether- or not an individual or entity in the
Philippines is exempt from - obtainjng a license or from copyright
infringement. Intellectual property is primarily a private right. Being a
private right, its protection would depend on the national law of the country
it seeks to enforcé protection for. Put it simply, the rights and exemptions on
FILSCAP’s copyright shall be governed by Philippine law, even though
some or most of the clients it represents are abroad.

Besides, this conclusion disregards the fact that some of the songs
which FILSCAP seeks to enforce its economic rights, and which Anrey
admits, are local songs whose copyrights are owned and assigned by local
composers to FILSCAP.#' Thus, it is erroneous to extend the exemption
granted under foreign copyright laws to these public performances. It is
settled that in the enforcement of a private right, the national law of the State
shall govern. If We extend those exemptions to Anrey even if they are not
expressed under the local statute, then We would, in effect, be legislating on
such exemptions and usurp the functions of lawmakers.

Radio reception transmitied through
loudspeakers to enhance profit does
not constitute, und is not analogous fo,
fair use

Neither does the unauthorized transmission of the radio broadcast,
which plays copyrighted music, for commercial purposes be treated as fair
use. Section 184 of the IPC provides for the limitations on copyright or such
acts that do not constitute copyright mﬁmgement As discussed, the public
performances of the copyrighted works in this case were not done privately
or made strictly for .a charitable or feligious institution or society;** for
information purposes;83 as part of reports of current events;3* for teaching
purposes;® for public interest;® or for charitable or educational purpose;?’
or for any judicial proceeding or giving of professional legal advice.58

In this case, the reception was transmitted through loudspeakers
within  Anprey’s restaurants. Anrey’s restaurants are commercial

$1 See TSN, 11 June 2014

8 INTELLECTUAL PROPERTY CODE OF TP'E PHILIPPINES, Sec. 184(a).
B3 Id. at Sec. 184(c.

™ 1d, at Sec. 184(d).

8 1d. at Sec. 184(e) & (f).

8 1d. at Sec. 18 h}

8 1d. at Sec. 184(3).

8 1d. at Sec. 184k).
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work is fair use. In US Songs, Inc. v. Downside Lenox, Inc. ?? the US District
Court for the Northern District of Georgia held that the defendants therein
completely failed to demonstrate how their use of the copyrighted songs, by
broadcasting or playing them by means of radio-over-loudspeakers system
throughout a public bar and restaurant area, constitutes as fair use. The Court
held that the use in this case cannot be characterized as fair use as defined
under Section 107 of the US Copyright Law. This is because “[f]irst, the
performances in question were made at a bar and restaurant, clearly a
commercial venture. Second, the songs were played in their entirety, not
portions thereof.”

On the second fair use factor, the recent case of Google v. Oracle,’
made a distinction between copyrights that have a functional purpose against
the creative and artistic types. The Supreme Court of the United States
(SCOTUS) ruled that computer programs differ to some extent from many
other copyrightable work because computer programs always serve a
functional purpose. Because of this difference, the SCOTUS accorded lesser
protection to computer programs “by providing a context-based check that
keeps the copyright monopoly afforded to computer programs within its
lawful bounds.” The fact that computer programs are primarily functional
makes it difficult to" apply traditional copyright concepts in that
technological world. Copyright’s protection may be stronger where the
copyrighted material is fiction, not fact, where it consists of a motion
picture, rather than a news broadcast, or where it serves an artistic rather
than a utilitarian function.®® Music falls under the more artistic and creative
aspect that deserve more protection than other copyright works.

Finally, the US case of Campbell v. Acufi-Rose Music, Inc.% ruled
that as to the fourth factor in determining fair use, courts must also consider
“*whether unrestricted and widespread conduct of the sort engaged in by the
defendant...would result in a substantially adverse impact on the potential
market’ for the original.”*® Moreover, the SCOTUS held that fair use is an
affirmative defense, and thus the party invoking it carries the burden of
demonstrating fair use of the copyrighted works.

It may prove helpful in illustrating the four factors on fair use if we
apply them to our day-to-day activities, to wit:

%2 770 F. Supp. 1220 (N.D. Ga. 1991},

% 593U.S.  (2021)

% 1d. at p. 15; see alsc Stewart v Abend, 495 U.8. 207 at 238 (1990), Harper & Row Publishers, Inc.
v. Nation Enlerprzses 471 11.5. 539 at 563 U985)

% 510 1.8. 569 (1994).

% 1d. at 590.
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(1) An organization established to promote awareness of
the hardships endured by street children arranges an
enclosed gallery in the high school cafeteria showcasing
its ‘members' photographs of street children. The
organization charges a viewing fee of 10 pesos to visitors
to raise funds to cover its administrative and operational
expenses. To improve the atmosphere of the gallery, the
organization plays the entire album of Smokey Mountain
which includes the song “Paraiso.”

(2) A taxi driver listens to the radio inside his car for his
own indulgence but regularly receives huge tips from his
passengers for playing music through his radio.

(3) A small-cgrinderia owner sings the entirety of her
favorite songs all day to entertain her customers who
keep coming back.

(4) A teenager plays the Eraserheads album in the
background to improve the ambiance in a garage sale.

(5) A customer sings all the hit songs of Queen onstage in
a karaoke bar where more than 500 customers regularly
go every night. %7

As explained by Associste Justice Alfredo Benjamin S. Caguioa, in
the first, second, and last examples, although the purpose for playing or
singing the copyrighted songs is not transformative, considering the personal
and noncommercial or nonprofit nature of the intended purpose for listening
to and playing music in the gallery venue, inside a car, and in a karaoke bar,
the first factor should be weighed in favor of fair use. In the first example,
although the organization charges a viewing fee, the same is not for profit
since the purpose is to cover the organization’s administrative and
operational expenses. Similarly, the money eamned by the taxi driver from
tips received from his music-loving passengers is merely incidental, and
should not be weighed against a finding of fair use.%

In all these examples, both the second and third fair use factors should
be weighed against a finding of fair use. Following the rulings of the US
Court, the Fair Use Doctrine should find lesser application in case of
reproduction of creative works such as songs or music. 9

97 Supra note 28.
98 1d.
99 1d.
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Lastly, the fourth and most important element should favor a finding
of fair use for all of the examples. First, the playing of songs will unlikely
affect the potent1al market for the original and derivative works since the use
of copyrighted songs are only done for a limited period of time, i.e., during
the duration of the gallery, the cdr ridé, and the garage sale. In addition, the
public performance; i.e., the singing of copyrighted songs, are only done by
small-scale users and should not cause considerable harm to the potential
market of the Sriginal or derivative works.!00 -

The present case is far from analogous from the above examples.
Neither does Anrey’s use permissible under Section 185 of the IPC on fair
use: for comment, criticism, news reporting, teaching, scholarship, research
and similar uses. And assuming that. Section 185 applies, the four-factor
application and analysis would not favor fair use.

First, the purpose and character of the use of the copyrighted songs
are undeniably commercial, being played throughout the restaurants of
Anrey, which.are open to the public, for the entertainment of Anrey’s
customers. Commercial use excludes: fa,lr use and should be weighed against
it.

Second, the nature of the copyrighted songs is creative rather than
factual, and thus fair use 1s weighed against the user, Anrey.

Third, an exact reproduction of the copyrighted songs are made when
they are played by means of radio-over-loudspeakers, and not just small
portions thereof, supporting the conclusion that their use is not fair. The fact
that some customers may not hear or listen to the entire copyrighted music
played-in the radio reception is not significant. The fact remains that the
copyrighted music from the radio- reception transmitted through the

loudspeakers is exactly reproduced or played in whole, and not just portions
thereof.

Fourth, the use of the copyrighted songs in this case could “result in a
substantially adverse impact on the potential market for the [subject
copyrighted -songs].” The unrestricted and widespread conduct of playing
copyrighted music by means of radio-over-loudspeakers in public
commercial places for entertainment of the public would substantially
Impact restaurants, bars, clubs, and other commercial establishments, which

are potential market for the subject copyrighted songs. Such use should thus
be deemed unfair.

00 fq .
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The foregoing analysis docs not faver tair use of the copyrighted
works of FILSCAP. The ‘playing of copyrighted music by means of radio-
over-loudspeakers in a commercial setting is not analogous to fair use as to
exempt Anrey from copyright infringement.

Besides, the provision .on“fair use, should be read together, and must
be in harmony with Sec. 184.2, thus:

“The provisions of this section shall be interpreted in such a way as to
allow thé work to-be used in a manner which does not conflict with the
normal exploitation of the work and does not unreasonably prejudice the
right holder's legitimate interests.”

The free use by commercial establishments of radio broadcasts is
beyond the normal exploitation of the copyright holder’s creative work.
Denying the petition would gravely. affect the copyright holder’s market
where instead of paying royalties, they use free radio reception. If we apply
this exception to restaurants in this case, it will also affect other uses in
similar establishments like malls, department stores, tetail stores, lounges
and the like. It will have a huge economic impact on the music industry in
general. |

It is worthy to note thal FILSCAP has granted licenses to numerous
businesses, including hut not limited to: (1) malls and retail stores; (2)
hotels, resorts, and inns; (3) music lounges; (4) transport services; (5)
hospitals; (6) amusement centers; (7) restaurants; and (8) wellness centers.!?!

It follows that should there be a pronouncement expressly exempting
radio reception for commercial use from the license requirement and
payment of the proper fees to copyright owners, a significant number of
these businesses may. opl Lo resort to broadcast copyrighted music through
the radio instead. The clear result of this is that other businesses would be
allowed to profit, no matter how 1ninimal, using another’s work, with lesser
Income to songwriters, composers, and artists. Likewise, entities with
operations simitar to that conducted by FILSCAP, if any, may likewise be
negatively atfected by such a ruling.

This would be contrary to the provisions of our intellectual property
laws, which expressly aim to protect the rights of copyright owners over
their intellectual property and creations.

191 <hups:/filscap.ore/wp-contentuploads/2022/03 202 -List-of-Licensecs. pdf~ (visited June 5, 2022).
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Comparisons overseas; the dispute
mechanism by the WTO

A look into how the other member states and signatories to the Berne
Convention and TRIPS Agreement perceive transmissions embodying a
performance or display of & work communicated to the public without the
copyright owner's consent justifies Our position cn the matter.

In the EU, particularly the case of Phonographic Performance
(Ireland) Lid v. Ireland,'’? involving phonogram producers, the CJEU
resolved the issue of whether a hotel operator which provides in guest
bedrooms televisions and/or radios to-which it distributes a broadcast signal,
a “user” making a “communication td the public of a broadcast phonogram.
The CJEU first stressed that a “user” makes an act of communication “when
1t intervenes, in full knowledge of the consequences of its action, to give
access to a broadcast containing the protected work to its customers.”
Accordingly, in the absence of the intervention, the customers would not, in
principle, be able to enjoy the broadcast work even if they are within the
area covered by the broadcast.

The CJEU proceeded to confirm that indeed, the action of the hotel in
giving access to the broadcast work to its customers constitutes an additional
service which has an influence on its standing, and ultimately, on the price of
its rooms. As to whether the hotel operator must pay equitable remuneration
in addition to that paid by the broadcaster, the CJEU ruled that “a hotel
operator which carries out an act of communication to the public transmits a
protected work to a new public, that is to say, to a public which was not
taken into account by the authors- of the protected work when they
authorized its use by communication to the original public.” Therefore, it
was concluded that the hotel operator must hkewme pay equitable
remuneration to the phonogram producers.

Although involving an online platform, the ruling of the England and
Wales Court of Appeal - Civil Division (England and Wales CA) in Tuneln
Inc. v. Warner Music UK Ltd. & Anor'® is similarly instructive. In this case,
the claimants either represent, own, or hold exclusive licenses to copyrights
in sound recordings of music. On the other hand, defendant Tuneln is a
company that operates Tuneln Radio, which enables users in UK to access
radio stations from around the World by broadcasting the same on the
internet.

192 BUECY C-162/10 [2012].
103> EWCA Civ 441 2021].
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The England and Wales. CA larified that every transmission or
retransmission ‘of the work by a specific technical means must be
individually authorized by the copyright holder. Further, for purposes of
determining whether there is “communication,” the appellate court explained
that the work must be made available to the public in such a way that they
may access it, whether or not they actually access the work. It confirmed that
there is communication to the public in the “transmission of television and
radio broadcasts, and sound recordings included therein, to the customers of
hotels, public houses, spas, café-restaurants and rehabilitation centres by
means of television and radio sets”. As Tuneln is a different kind of
communication targeted at a different public in a different territory, the court
concluded that the rights of the copyright holders in this case were violated.

In the OS: case'® the CIEU introduced the dichotomy between the
“new public,” or a public which was not taken into account by the authors of
the protected works when they authorized use through communication to the
“original public.” This divide led to the logical conclusion that what was
critical, for purposes of the CJEU’s resolution, was to determine whether the
spa establishment had an existing licerise with thé collecting agency. Since
the spa estabiishment- was transmitting the protected works to a “new
public,” 1t would be required to obtain a license separate from those duly
authorized by the copyright owners in the communication to the “original
public.” Applying this by analogy to the instant case, it is immaterial
whether the commercial broadcasting station, from which the alleged
infringer was obtaining the protected works, had an existling license. What is
relevant is the determination of whether the alleged infringer had duly paid
the fees for the communication or performance of the copyrighted works.

Elsewhere, the US® introduction of the business exemption triggered
the dispute mechanism by the World Traude Organization (WTQ), an agency
which has entered into a cooperation agreement with the WIPO to facilitate
the implementation of the TRIPS Agreement among nations.'®> On January
26, 1999, a request for consultation was initiatéd under the auspices of the
WTO by the European Communities and their member states against the US.
The request relates to Section 110(5) of the US Copyright Act, as amended
by the Fairness in Music Licensing Act, particularly the so-called business
exemptiol provision, which is alleged to be inconsistent with the obligations
of the US under the TRIPS Agreement and the Berne Convention. The
European Communities requested the establishment ot a panel, and the panel
was established by the Dispute Settlement Body on May 26, 1999. The

194 Supra note 71.

195 <hitps:/www. wie.org/english/tiatop oitips efinteld o hums ovistted July 11, 2022).
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Panel’s Report was circulated on June 15, 2000.1% As stated in the Summary
of Key Panel Findings, the Panel essentially found that:

xxx the “business exemption” did not meet the requirements of Art.
13: (i) the exemption did not qualify as a “certain special case” under Art.
13, as its scope in respect of potential users covered “restaurants” (70 per
cent of eating and drinking establishments and 45 per cent of retail
establishments), which is one of the main types of establishments intended
to be covered by Art. 11bis(1)(iii); (i) second, the exemption “conflicts with
a normal exploitation of the work” as the exemption deprived the right
holders of musical works of compensation, as appropriate, for the use of
their work from broadcasts of radio and television; and (iii) in light of
statistics demonstrating that 45 to 73 per cent of the relevant establishments
fell within the business exemption, the United States failed to show that the
business exemption did not unreasonably prejudice the legitimate interests
of the right holder. Thus, the business exemption was found inconsistent

- with Berne Convention Art. 115is(1)(iit) and 11(1)(1i).17

It is notable in this case that the US did not appeal the Panel’s Report
and thus the case proceeded to the compliance and implementation stages
where arbitration was used to evaluate both the reasonable period of time for
the implementation and the award of damages due. The Arbitrator awarded
3.3 million USD for three years at issue in the case. The decision has yet to
be fully implemented. 108

The foregoing shows that even the business exemption provided under
Section 110(5)(b) of the US Copyright Act, as amended, which essentially
allows the amplification of music broadcasts, without an authorization and a
payment of a fee, by food service and drinking establishments and by retail
establishments, provided that their size does not exceed a certain square
footage limit, and also allows such amplification of music broadcasts by
establishments above this square footage limit, provided that certain
equipment limitations are met,!%° was considered to be inconsistent with the
TRIPS Agreement and the Berne Convention. Thus, the same violates the
rights of copyright owners. '

Applying this same logic domestically, the PSA recorded a total of -
957,620 business enterprises operating in the country. Of these, 952,969
(99.51%) are Micro, Small, and Medium Enterprises (MSMEs) and only
4,651 (0.49%) are large enterprises. Micro enterprises constitute 88.77%

106 <https://www.wto.org/english/tratop e/dispu_e/cases_e/ds160 e him> (visited July 8, 2022). :

107 <https:/fwww.wio.org/english/tratop_e/dispu_e/cases e/lpagesum e/ds160sum_e.pdf> (visited luly 8,
2022).

108 Maria Strong, Enforcement Tools in the U.S. Government Toolbox, 40 Colum. LL. & Arts 359 (2017),
<https://academiccommons.columbia.edu/doi/10.79 1 6/D8T 1 5GTN/download> (visited July 8, 2022).

09 <https://www.wio.orglenglish/tratop_e/dispu_e/cases_e/ds160_e.htm> (visited July 8, 2022).
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(850,127) of total MSME establishments, followed by small enterprises at
10.25% (98,126) and medium enterprises at 0.49% (4,716).!'° This means
that an exemption covering MSMEs to use copyrighted work by means of
radio-over-loudspeakers would be most unfair to the author or right holder
as it would have a huge-impact on the economic value of the work.

In Austraha the House Committee and the Australasian Performing
Right Association agreed to implement a policy granting complimentary
licenses to small businesses causing public performances of copyright music
in the followmg circumstances: a) the means of performance is by the use of
a radio or television set; b) the business employs fewer than 20 people; and
¢) the music is not intended to be heard by customers of the business or by
the general public.!!! This veluntary solution was arrived at after the
Committee recognized the need for the state to preserve its international
obligations and to avoid the introduction of legislation similar to the
American business exemption. which in turn, might throw it open to action
through the dispute resolution and enforcement measures of the WTQ.!!2

Clearly, the majority view is to require business establishments
separate licenses in order to play radio broadcasts as background music, and
any unauthorized performance or communication of these broadcasts to the
public constitutes copyright infringement. Member states are critical against
deviations from this line of thought since this would create unfavorable
inequities on copyright enforcement among member states.

Nevertheless, Our present position 1s consistent with the majority of
the member stales; one which accords respect to freaty obligations and
recognizes the hard work put through not just by artists, but also by
composers, authors, publishers and everyone responsible for making music.

Music is intangible, and at times it is difficult to appreciate something
you cannot see or hold. But music has its rewards, it can deliver a wide-
range of benefils. From reeling in customers or 1o as little as letting someone
enjoy the meal with the radio on, rather than having that meal in silence, and
most of the time, that is all it takes 1o have one happy repeat customer.

Music is intangible, but its benefits ave real. Businesses should pay for
such benefit.

1O <hitps:rwww.dtlgov.piyTesouree s'mame -statistics’ = (visited July 20, 200000
1 Chapter 3, Distinguishing Betwueen Direct and Indirect Playing of Music. p. 94.
2 1d. at 62. " S
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Possible amendments under the
Intellectual Property Code. -

Our function is 1o interpret the law and to adjudicate the rights of the
parties in the case at ‘bar, The present framework on copyright enables
copyright owners to license the public performance or further
communication to the public of sound recordings played over the radio as
part of their economic rights, unless it is fair use.

We understand -that the-very broad definition of a public performance
in the IPC is a cause for concern. By the mere definition of what a public
performance is, listeners of a radio station, to some extent, risks copyright
infringement. Qur foreign counterparts have recognized this dilemma and
some have already taken steps to addréss this situation.

Neither the Berne Convention nor the TRIPS Agreement prohibit
States from the introduction of limitations or exceptions on copyrighi.
However, such limitatiods or exceptions cannot exceed a de minimis
threshold or limitations that are of minimal significance to copyright owners.
At present, the WTO employs three-step test in determining whether the
limitation or exception. on the rights.of an owner exceed the threshold: they
(1) must be gonﬁned to certain special cases, (2) cannot conflict with a
normal exploitation of the work, and (3) cannot unreasonably prejudice the
legitimate interests of the right holder.''3 These conditions are to be applied
on a cumulative basis; if any one step is not met, the exemption in question
will fail the test and be found to violate the TRIPS Agreement.!4

We no longer wish to discuss each of these steps in length, but
Congress should take them into consideration, in the event it chooses to.
introduce changes in the IPC that affects may affect any of the gwen rights
of copynght owners.

Remedies for Infringement

Finally, this Decision will not be complete without adjudicating the
monetary claims and damages claimed by FILSCAP against Anrey for
infringement of } its COpyTi ight. Sect1on 216 of the IPC, prior to its amendment
by RA 10372 p‘nndes for the followis ing remediés;

SECTION 210. Remedies for Infringement.

[P

112 World Intellectna Property Organi-ation L‘r[PO] WIRC Study o Limitations and Exceptions of
Copyright and Related Rights in the Digital Envirenment, SCCR//7, April 5, 2003.
4 Id. at 50;
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216.1. Any person infringing a right protected under this law shall be
liable: B ‘ :

(a) To an injunction restraining such infringement, The court may also
order the.defendant to. desist from an infringement, among others, to
prevent the entry into the channels of commerce of imported goods that
involve an infringement, immediately after customs clearance of such
goods. T oo -

(b) To pay to the copyright proprictor or his assigns or heirs such actual

_____

incurred due'to the infringement as well as the profits the infringer may
have made due to such infringement, and in proving profits the plaintift
shall be required to prove sales only and the defendant shall be required to
prove every clement of cost which he claims, or, in licu of actual damages
and profits, such damages which to the court shall appear to be just and
shall not be regarded as penalty.

AXX

(e) Such other terms and conditions, including the payment of moral and
exemplarv damages, which the court may deem proper, wise and equitable
XX X

In its Amended Complaint, FILSCAP seeks to recover the following
monetary awards:

a) P18,900.00 as compensatory damages

b) P300,000.00 as nominal damages

c) P100,000.00 as exemplary damages

d) P50,000.00 as attorney’s fees and litigation expenses

Being the assignee ot the copyright of its members, FILSCAP is
entitled to demand public performance license fees as damages from Anrey.
Based on the Amended Complaint, and as substantiated by the testimonies!'!?
of its witnesses, FILSCAP demanded the amount of £18§,900.00, which
represent the fees that should have been paid had Anrey obtained the
appropriate licenses for its three stores, or £6,300.00 per store. This amount
1s based on the rate cards prevailing at the time for restaurants playing
mechanical music only, whose seating capacity is less than a hundred.!'®

Actual daages is awarded for the purpose of repairing a wrong that
was done, compensating for the injury inflicted, and replacing the loss

———

"3 Rollo, pp. 212-216,
& Records, Vol. I, p. 549.
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caused by the wrong that was done.!'” It includes “all damages that the
plaintiff may show he has suffered in respect to his property, business, trade,
profession, or occupation.”!18 : :

Article 2200 -of the Civil Code provides that actual damages
comprehends the value of the loss suffered and the profits which the obligee
failed to obtain, Hence, there are two kinds of actual damages: (1) the loss of
what a person possesses (dafio emergente); and (2) the failure to receive as a
benefit that would have pertained to him or her (Jucro cesante).'”

“Tucro cesanmie is usually the price which the thing could have
commanded on the date that the obligation should have been fulfilled and
was not.”12¢ The actual amount of loss must “be proved with a reasonable
degree of certainty, premised upon competent proof and the best evidence
obtainable by the injured party.”!*!

In this case, the right of FILSCAP to license public performance of
the subject copyrighted musical works, the public performance of such
works in Anrey’s restaurants without license from FILSCAP, and the refusal
of Anrey to pay the annual license fees for said works were duly established.
Clearly, FILSCAP was deprived license fees due to Anrey’s acts of
infringement. FILSCAP failed to receive the benefit of license fees from
Anrey, which publicly performed without license or authority the subject
copyrighted works in the latter’s restaurants for the benefit of its customers
and to enhance its profit.

The lucro cesante or the amount of license fees which FILSCAP
failed to receive {rom Anrey is determined by the price or rate of license fees
which the subject copyrighted works could have commanded on the dates
when Anrey played the same in its restaurants.

The price or rate of the license fees or royalties of FILSCAP are based
on its rate cards. which provide fixed amounts according to the nature of
public performance .of the copyrighted works, i.e., live and/or mechanical
public performance, and the size of the establishment or place where the
public performance will be conducted. However, the rates are annual fees

W7 Algarra v, Sandejosz, 27 Flut 284 (1954), citing Field v. Munster, 11 Tex Civ. Appl., 341,32 8. W, 417,
and Reid v. Terwilligsyr, 116 NUY., 530; 22 N, E., 1091,

18 14, citing Gen. Stat. #Minn., 1894, Sec 5418. :

Y9 PNOC Shipping and Transport Corp. v Court of Appeals, 358 Plil. 38, 33 (1998).

120 Associated Reslty Development Co., Inc. v Court of Appeals, 121 Phil. 55, 69 (1965).

12V Universal International Investrent (BVI) Limiled v Ray Burton Development Corp., 799 Phil. 420, 437
(2016, citing Inreprated Puckaging Corp. v Cowrr of Appeals, 388 Phil. 833 (2000).
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that normally ‘author.izeb'aé:ée‘ss to what FILSCAP boasts to over twenty
million songs in its repertoire. -

Also, the Monitoring Reports submitted by FILSCAP only confirmed
that copyrighted music was played in Anrey's Session Road and Abanao
Extension branches.'?? Even the Amended Complaint failed to allege that
copyrighted music was played in the SM Baguio branch.

Furthermore, the evidence on record proved public performance on 12
occasions: 6 songs in 2 different days in 2 locations only. Clearly, the annual
license fees demanded by FILSCAP appears inequitable, especially if We are
to consider Anrey’s seemingly valid position on a difficult question of law.

The last portion of Section 216.1(h) states that “in lieu of actual
damages and profits, such damages which to the court shall appear to be just
and shall not be regarded as penalty.” This may be likened to temperate
damages which is normally awarded in the absence of competent proof on
the amount of actual damages suffered.'?®

Such amount is usually left to the discretion of the courts but the same
should be reasonable, bearing in mind that temperate damages should be
more than nominal but less than compensatory.'?* To Our mind, an award of
temperate damages equivalent to P10.000.00 is just and reasonable
considering. that: {1) the license fees were charged annually and Anrey was
only shown 1o have publicly performed FIL.SCAP’s songs on two different
days; and (2) the license fees represents the use of over 20 million songs on
FILSCAP’s repertoire and Anrey was only shown to have publicly
performed FILSCAP’s 12 songs in total.

FILSCAP also claimus for the payment of nominal damages, in the
amount of £300,000.00, for blatantly violating its public performance rights.
But in this case, temperate or moderate damages has been awarded to
FILSCAP. Nominal damages are 'recoverable where a legal right is
technically violated and must be vindicated against an invasion that has
produced no actual present loss of any kind or where there has been a breach
of contract and no substantial injury or actual damages whatsoever have
been or can be shown.'?

122 Rollo, pp. 75-80.

123 CIVIL CODE, Articic 2224,

124 1d.

135 Francisco v. Ferrer 405 Phil. /41,757 (2001)
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The purpose of nomiral damages is to vindicate or recognize a right
that has been violated.-in order to preciude further contest thereof; and not
for the purpose of indemnifying the plaintiff for any loss suffered by him.126
Temperate damages are given when some pecuniary loss has been suffered
but its amount cannot be proven with certainty. Thus, in the same way that
nominal damages cannot co-exist with actual-or compensatory damages,'?’
nominal damages are improper when: temperate damages have been
awarded.!?8 ' ' :

Neither has FILSCAP shown the right to recover exemplary damages.
The purpose of exemplary damages is to serve as a deterrent to serious
wrongdoings, and as a vindication of undue sufferings and wanton invasion
of the rights of an injured or a punishment for those guilty of outrageous
conduct. In torts and quasi-delicts, exemplary damages may be granted if the
defendant acted with gross negligence.!?® The element of gross negligence
was not proven in this case, hence, FILSCAP’s £100,000.00-claim for
exemplary damages should likewise be denied.

On the other hand, the payment of attorney’s fees is justified pursuant
to Sec. 216.1 (b} of the IPC, as amended, which entitles the copyright
proprietor or his assigns or heirs to, in addition to actual damages, legal
costs and other expenses. This award is not based on speculation but is real
since the record is clear that FILSCAP was forced to litigate i order to
protect its interest, as demonstrated by the several demand letters it sent and
was ignored by Anrey. It also presented during trial vouchers for the legal
expenses it gradually incurred in litigating the case,!>® while the amounts
have been stipulated upon by the parties during the course of the trial.!>!
Clearly, the award of attorey’s fees is justified in this case, including the
amount of 50,(300.00 prayed {or.

Finally, the monetary award should eamn legal interest in accordance
with the computation laid down. in Nacar v. Gallery Frames,’® thus: the rate
of 12% per ommym from the date. FILSCAP filed the Complaint on
September 8, 2009 until June 30, 2013, and thereafter, 6% per annum from
July 1, 2013 until finality of this judgment. Furthermore, once this judgment
has become final and executory, the monetary award shall be subject to legal
interest at the rate of 6% per annum from such finality until fully satisfied.

126 Vda. De Medina v Cresencia, 99 Phil. 506 (1956).

27 Armovit v. Court of Appeals, 263 Phil. 412 (1990).

128 See Seven Brothers Shipping Corpordtion v. DMC Construcrion Resources Inc., 748 Phil. 692 (2014).
129 CIVIL CODE, Articie 2231,

130 Records, Vol 1, pp. 443-520.

131 TSN, August 23, 2011, p. 8.

152 716 Phil. 267 (2013),
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WHEREFORE, premises considered, the instant petition is
GRANTED. The assailed Decision dated April 19, 2017 and Resolution
dated August 3, 2017 promulgated by the Court of Appeals (CA) in CA-G.R.
CV No. 105430, affirming the Decision dated April 15, 2015 and Order
dated June 30, 2015 rendered by Branch 6, Regional Trial Court (RTC) of
Baguio City, are hereby REVERSED and SET ASIDE.

Accordingly, respondent Anrey, Inc., is hereby ORDERED to pay the
Filipino Society of Composers, Authors, and Publishers, Inc. £10,000.00 as
temperate damages for the unlicensed public performance of the copyrighted
songs on FILSCAP’s repertoire and $50,000.00 as attorney’s fees, plus
interest at the rate of 12% per annum from September 8, 2009 until June 30,
2013, and thereafter, 6% per annum from July 1, 2013 until the finality of
this judgment. Such amount shall be subject to interest at the rate of 6% per
annum reckoned from the date of finality of this judgment until fully
satisfied. Costs against Aurey, Inc.

Let a copy of this Decision be furnished the Intellectual Property
Office of the Philippines for their guidance and information, as well as the
House of Representatives and the Senate of the Philippines as reference for
possible statutory amendments on the Intellectual Property Code without

violating the State’s commitments under the Berne Convention and the
TRIPS Agreement.

SO ORDERED.

ociate Justice
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