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DECISION
LEONEN, J.:

A party to a civil marriage' who converts to Islam and contracts
another marriage, despite the first marriage’s subsistence, is guilty of
bigamy. Likewise guilty is the spouse in the subsequent marriage.
Conversion to Islam does not operate to exculpate them from criminal
liability.

Further, a married Muslim cannot marry another. In exceptional cases,
a married Muslim man may do so if “he can deal with them with equal
companionship and just treatment as enjoined by Islamic law.”*> The formal

Designated additional Member per Special Order No. 2839 dated September 16, 2021.

Marriages solemnized under the Civil Code of the Philippines or the Family Code of the Philippines.

*  MusLIM CODE, art. 27 provides:

ARTICLE 27. By a husband. — Notwithstanding the rule of Islamic law permitting a Muslim to have
more than one wife but not more than four at a time, no Muslim male can have more than one wife
unless he can deal with them with equal companionship and just treatment as enjoined by Islamic law
and only in exceptional cases.
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requisites of the subsequent marriage under Presidential Decree No. 1083 or
the Code of Muslim Personal Laws of the Philippines (Muslim Code) entails
the wife’s knowledge of the impending subsequent marriage.

This Court resolves a Petition for Review under Rule 453 assailing the
Court of Appeals’ Decision® and Resolution’ upholding the Regional Trial
Court’s Decision® which found Francis D. Malaki, Sr. (Francis) and
Jacqueline Mae A. Salanatin (Jacqueline) guilty beyond reasonable doubt of
bigamy under Article 349 of the Revised Penal Code.

Francis and Jacqueline were charged with bigamy in a November 20,
2006 Information which reads:

That on or about June 18, 2005, in the Municipality of New
Corella, Province of Davao del Norte, Philippines, the above-named
accused (Francis) being previously united in lawful marriage with Nerrian
Maningo-Malaki on March 26, 1988 and without the said marriage having
been legally dissolved, did then and there willfully, unlawfully and
feloniously contract[ed] a second marriage with Jacqueline Mae A.
Salanatin.’

On arraignment, Francis and Jacqueline pleaded not guilty to the
charge. Trial then ensued.?

Nerrian Maningo-Malaki (Nerrian) claimed that on March 26, 1988,
she and Francis were married under the religious rites of Iglesia ni Cristo in
Panabo City, Davao del Norte. They begot two children.’

In 2005, Francis left the family home for Tagum City to find a job. He
later abandoned their family. Nerrian discovered that he was cohabiting
with Jacqueline and that they contracted marriage on June 18, 2005,
solemnized by a Municipal Trial Court judge. '

Francis and Jacqueline admitted that they got married while Francis’
marriage to Nerrian was subsisting. However, they claimed that they could

5 Rollo, pp. 10-18.

4 Id. at 25-32. The April 24, 2015 Decision in CA-G.R. CR No. 00990-MIN was penned by Associate
Justice Edward B. Contreras and concurred in by Associate Justices Edgardo T. Lloren (Chair) and
Rafael Antonio M. Santos of the Twenty-third Division of the Court of Appeals, Cagayan de Oro City.

5 1d. at 35-36. The September 17, 2015 Resolution in CA-G.R. CR No. 00990-MIN was penned by
Associate Justice Edgardo T. Lioren and concurred in by Associate Justices Edgardo A. Camello and
Rafael Antonio M. Santos of the Special Former Twenty-third Division of the Court of Appeals,
Cagayan de Oro City.

¢ 1d. at 19-22. The May 7, 2012 Decision in Crim. Case No. 15432 was penned by Judge Ma. Susana T.

Baua of Branch 2, Regional Trial Court, Tagum City, Davao del Norte.

1d. at 26. The Information was quoted in the Court of Appeals Decision.

8 1d.at27.

® 1d. at 26.

0 1d.
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not be penalized for bigamy as they converted to Islam prior to their
marriage.'!

In its May 7, 2012 Decision,'? the Regional Trial Court found Francis
and Jaqueline guilty beyond reasonable doubt of bigamy. It reasoned that
the Muslim Code and Zamoranos v. People'® do not govern the
circumstances of Nerrian, Francis, and Jaqueline considering that Nerrian is
not a Muslim.'*

The dispositive portion of the trial court’s Decision reads:

WHEREFORE, premises considered, their guilt having been
established by proof beyond reasonable doubt, accused FRANCIS D.
MALAKI, SR. and JACQUELINE MAE A. SALANATIN are hereby
found and declared GUILTY as charged and, applying the Indeterminate
Sentence Law, are each sentenced to suffer imprisonment for a period of
six (6) months and one (1) day of prision correccional as minimum, to
six (6) years and one (1) day of prision mayor, as maximum.

SO ORDERED.!"> (Emphasis in the original)

Francis and Jacqueline’s Motion for Reconsideration was denied.
They then filed an appeal before the Court of Appeals.'®

In its April 24, 2015 Decision,'” the Court of Appeals affirmed the
Regional Trial Court’s ruling:

WHEREFORE, premises considered, the appeal is DENIED. The
Decision of the Regional Trial Court, Branch 2 of Tagum City, dated May
7, 2012 is hereby affirmed in toto.

SO ORDERED."®

The Court of Appeals found that all elements of bigamy were
present.’ It held that unless the first marriage was dissolved and finalized
under the Civil Code, any party’s subsequent marriage shall make them
liable for bigamy.*

o Id. at 27.

2 1d. at 19-22.

13 665 Phil. 447 (2011) [Per J. Nachura, Second Division].
4 Rollo, p. 21.

5 1d. at 22.

16 Id. at 28.

17 1d. at 25-32.

8 1d.at 31.

9 1d. at 30.

2 1d.
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Francis and Jacqueline moved for reconsideration, but it was denied in
the Court of Appeals’ September 17,2015 Resolution.?!

On October 20, 2015, Francis and Jacqueline filed a Motion for
Extension of Time to File Petition under Rule 45.%> This was granted in this
Court’s November 23, 2015 Resolution.??

On November 23, 2015, petitioners Francis and Jacqueline filed this
Petition.?

Petitioners claim that they are Muslims and were married under
Muslim Law, respectively evidenced by petitioner Francis’ Certificate of
Conversion and their Certificate of Marriage.® Thus, it is the Muslim Code
which applies here.?® They contend that trying them for bigamy “defeats the
purpose for the enactment of the Code of Muslim Personal Laws and the
equal recognition bestowed by the [s]tate on Muslim Filipinos.”*’

Petitioners assert that prior to their marriage on June 18, 2005 before
Judge Conrado Bandala, which was merely ceremonial, they were already
married on June 5, 2005 under Muslim rites.?® Petitioners fault respondent
for not proving this Islamic wedding.?® They invoked this Court’s rulings in
Sulu Islamic Association of Masjid Lambayong v. Judge Malik*® and in
Zamoranos to exculpate them from liability.*!

Moreover, petitioners argue that pursuant to Article 3 of the Muslim
Code, when there is a conflict between Muslim law and the general law,
Muslim law prevails.??

In its April 20, 2016 Resolution,** this Court required respondent to
comment on the Petition within 10 days from notice. Respondent filed a
Motion for Extension of Time to File Comment** on June 10, 2016. In its
August 1, 2016 Resolution,* this Court granted the motion for extension.

21 1d. at 35-36.
2 1d. at 3-6.

3 1d. at 7-8.

2 1d. at 10-18.
3 Id. at 12.

% 1d. at 13.

7 1d.

B 1d.

2 Id.

30297 Phil. 208 (1993) [Per Curiam, En Banc].
3t Rollo, p. 12.
32 1d. at 14.

33 1d. at 38-39.

3 1d. at 40-43.
3 1d. at 49.
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Thereafter, respondent filed its Comment*® on August 8, 2016.

Respondent argues that petitioners raised questions of fact in their
Petition, which are not allowed since only questions of law may be raised in
a petition for review under Rule 457 Respondent further claims that
petitioners’ guilt was sufficiently proven considering that all the elements of
bigamy were present.’® It notes that petitioners’ allegation that they were
both Muslims is baseless, since their Certificate of Marriage clearly showed
that petitioner Jacqueline’s religion is Roman Catholic.?® Further, they
failed to comply with the requirements on subsequent marriages under the

Muslim Code.*®

In its December 7, 2016 Resolution,*! this Court required petitioners
to file a reply. Petitioners manifested*? that they are waiving the filing of a
reply. This was noted by this Court in its July 3, 2017 Resolution.*

The issue for this Court’s resolution is whether or not petitioners
Francis D. Malaki, Sr. and Jacqueline Mae A. Salanatin are guilty of
bigamy. Subsumed in this is determining whether or not a party to a civil
marriage who converts to Islam and subsequently marries under the Muslim
Code is exempted from criminal liability.

We deny the Petition.

The Regional Trial Court convicted petitioners with bigamy penalized
under Article 349 of the Revised Penal Code, which states:

ARTICLE 349. Bigamy. — The penalty of prision mayor shall be
imposed upon any person who shall contract a second or subsequent
marriage before the former marriage has been legally dissolved, or before
the absent spouse has been declared presumptively dead by means of a
judgment rendered in the proper proceedings. **

Contracting a second marriage without the previous declaration of
nullity of the first consummates the crime of bigamy.*® To successfully

36 Id. at 50—65.
37 1d. at 55.
3% 1d. at 58.
¥ 1d. at 59.
10 1d. at 60.
41 1d. at 67.
42 1d. at 68-71.
3 1d. at 73.

* REV. PEN. CODE, art. 349.
5 Tenebrov. Court of Appeals, 467 Phil. 723, 738 (2004) [Per J. Ynares-Santiago, En Banc].

7
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prosecute this crime, the following elements must be proven:

(1) that the offender has been legally married;

(2) that the first marriage has not been legally dissolved or, in case
his or her spouse is absent, the absent spouse could not yet be presumed
dead according to the Civil Code;

(3) that he contracts a second or subsequent marriage; and

(4) that the second or subsequent marriage has all the essential
requisites for validity.*®

Petitioners admit that Francis was legally married to Nerrian and that
the marriage was not dissolved. They likewise admit that they subsequently
married despite the subsistence of Francis’ marriage to Nerrian. These
admissions sufficiently establish all the elements of bigamy which prove
petitioners’ guilt beyond reasonable doubt.

However, they claim that they both converted to Islam*’ and were
married under Muslim rites.*® They contend that Muslims may subsequently
marry and this exculpates them from criminal liability.*’

I1

Article XV, Section 11 of the 1973 Constitution provides that, “[t]he
State shall consider the customs, traditions, beliefs and interests of national
cultural communities in the formulation and implementation of state
policies.” Similar policy was enunciated in Article II, Section 22 and Article
X1V, Section 17 of the 1987 Constitution:

ARTICLE II

SECTION 22. The State recognizes and promotes the rights of
indigenous cultural communities within the framework of national unity
and development.

ARTICLE XIV

SECTION 17. The State shall recognize, respect, and protect the
rights of indigenous cultural communities to preserve and develop their
cultures, traditions, and institutions. It shall consider these rights in the
formulation of national plans and policies.

% 1d. at 738. See also Vitangcol v. People, 778 Phil. 326, 334 (2016) [Per J. Leonen, Second Division].
#7 This claim is unsubstantiated. It appears that only Francis converted to Islam.

¥ Rollo, p. 12.

9 1d. at 13.
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The Muslim Code was promulgated on February 4, 1977 and took
effect on May 16, 1977. Article 2 outlined its purposes:

(a) Recognizes the legal system of the Muslims in the Philippines
as part of the law of the land and seeks to make Islamic institutions more
effective;

(b) Codifies Muslim personal laws; and

(c) Provides for an effective administration and enforcement of
Muslim personal laws among Muslims.

The Muslim Code codifies previously acknowledged personal laws®
which Moros have observed since time immemorial. It recognizes Islamic
institutions and legal systems’' of marriage, divorce, inheritance, and other
aspects of family relations. It established shari’a courts for the
implementation of Muslim personal laws.”?> While called shari’a courts in
our jurisdiction, they primarily interpret personal and family laws only,
which is but one aspect of shari’a.

The applicability provisions in the Muslim Code are:

ARTICLE 3. Conflict of provisions. — (1) In case of conflict
between any provision of this Code and laws of general application, the
former shall prevail.

(2) Should the conflict be between any provision of this Code and
special laws or laws of local application, the latter shall be liberally
construed in order to carry out the former.

(3) The provisions of this Code shall be applicable only to
Muslims and nothing herein shall be construed to operate to the prejudice
of a non-Muslim.

ARTICLE 13. Application. — (1) The provisions of this Title shall
apply to marriage and divorce wherein both parties are Muslims, or
wherein only the male party is a Muslim and the marriage is solemnized in
accordance with Muslim law or this Code in any part of the Philippines.

(2) In case of marriage between a Muslim and a non-Muslim,
solemnized not in accordance with Muslim law or this Code, the Civil
Code of the Philippines shall apply.

ARTICLE 178. Effect of conversion to Islam on marriage. — The
conversion of non-Muslim spouses to Islam shall have the legal effect of
ratifying their marriage as if the same had been performed in accordance
with the provisions of this Code or Muslim law, provided that there is no
legal impediment to the marriage under Muslim law.

"3

®  MuSLIM CODE, art. 2 (b).
' MuSLIM CODE, art. 2 (a).
2 MusLIM CODE, art. 2 (¢).

n
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ARTICLE 179. Effect of change of religion. — The change of
religion by a Muslim shall not have the effect of extinguishing any
obligation or liability whatsoever incurred prior to said change.

ARTICLE 180. Law applicable. — The provisions of the Revised
Penal Code relative to the crime of bigamy shall not apply to a person
married in accordance with the provisions of this Code or, before its
effectivity, under Muslim law.

ARTICLE 186. Effect of code on past acts. — (1) Acts executed
prior to the effectivity of this Code shall be governed by the laws in force
at the time of their execution, and nothing herein except as otherwise
specifically provided, shall affect their validity or legality or operate to
extinguish any right acquired or liability incurred thereby.

(2) A marriage contracted by a Muslim male prior to the effectivity
of this Code in accordance with non-Muslim law shall be considered as
one contracted under Muslim law provided the spouses register their
mutual desire to this effect.

ARTICLE 187. Applicability Clause. — The Civil Code of the
Philippines, the Rules of Court and other existing laws, insofar as they are
not inconsistent with the provisions of this Code, shall be applied
suppletorily.

The Muslim Code applies to marriages, their nature, consequences,

and incidents between fellow Muslims,>® between a male Muslim and a non-
Muslim solemnized in Muslim rites,”* between spouses who both converted
to Islam after their marriage,’> and between a male Muslim and a non-
Muslim entered into prior to the Code’s effectivity.’® It also penalizes
specific offenses relative to marriages.>’

53
54
55
36

57

MUSLIM CODE, art. 13 (1).

MusLIM CODE, art. 13 (1).

MusLIM CODE, art. 178.

MusLIM CODE, art. 186 (2). Both parties must register their mutual desire to be governed by Muslim
law.

MusLIM CODE, arts. 181-185 provide:

ARTICLE 181. [lllegal solemnization of marriage. — Any person who shall, without authority,
solemnize any marriage purportedly under this Code, or shall do so in a manner contrary to the
provisions thereof, shall be punished by imprisonment of not less than two months but not more than
two years, or a fine of not less than two hundred pesos but not more than two thousand pesos, or both,
in the discretion of the court.

ARTICLE 182. Marriage before expiration of ‘idda. — Any widow or divorced woman who, having
been married under Muslim law or under this code, contracts another marriage before the expiration of
the prescribed ‘/dda shall suffer the penalty of a fine not exceeding five hundred pesos.

ARTICLE 183. Offenses relative to subsequent marriage, divorce, and revocation of divorce. — A
person who fails to comply with the requirements of Articles 85, 161, and 162 of this Code shall be
penalized by arresto mavor or a fine of not less than two hundred pesos but not more than two
thousand pesos, or both, in the discretion of the court.

ARTICLE 184. Failure to report for registration. — Except as provided in the article immediately
preceding, a person who knowingly fails to perform his duty under this Code to report for registration
any fact concerning the civil status ot persons shall be punished by a fine of not less than one hundred
pesos but not more than one thousand pesos.

ARTICLE 185. Neglect of duty by registrars. -—— Any district registrar or circuit registrar who fails to
perform properly his duties in accordance with this Code shall be penalized in accordance with Section
18 of Act 3753.
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The general law, the Civil Code (superseded by the Family Code),
governs marriages not solemnized under Muslim rites, including those
between a Muslim and a non-Muslim.”® Crimes and offenses in connection
with civil marriages are defined in the Revised Penal Code and special laws.

The Muslim Code allows subsequent marriages on certain
conditions.” The ponente maintains his views on the separation of Church
and State.®® However, the reality is that the Muslim Code merely codified
previously acknowledged customs which Moros have observed since time
immemorial.

The Qur’an, the primary source of Islamic law, under Surah An-Nisa
(The Women), 4:3, provides:

Gy dhs VT sl 3 il 1,400 L il &1 0 Bl i o5 a5
O s VT T0ed Sas g 5 L &8k &8 e L300 YT 158 (If you fear that you
will not deal fairly with the orphans, then marry such women as seem
good to you, two, three, or four; but if you fear that you will not deal
justly, then only one, or those whom your right hands possess. Thus it is
more likely that you will not commit injustice.)®!

Consequently, when married in accordance with the Muslim Code’s
provisions or under the Muslim law before the Muslim Code’s effectivity,®® a
male Muslim shall not be indicted for bigamy when he subsequently
marries, as provided in Article 180 of the Muslim Code.

Article 3 of the Muslim Code declares that its provisions shall not be
construed to the prejudice of a non-Muslim. Certainly, granting the Muslim
convert, like petitioner Francis, the recourse provided in Article 180 would
be prejudicial to the abandoned wife, and the state, the aggrieved party in
criminal prosecutions.

Moreover, Article 186 of the Muslim Code directs its prospective
application on past acts, and that nothing “shall affect their validity or
legality or operate to extinguish any right acquired or liability incurred
thereby[,]” except as otherwise specifically provided. Acts done prior to the
effectivity of the Muslim Code remain governed by the Civil Code, the then
pre-existing law of general application. Similarly, any protection which the
Muslim Code may afford petitioner Francis when he converted to Islam —

8 MusLIM CODE, art. 13(2).

3 MusLIM CODE, art. 27 provides:

ARTICLE 27. By a husband. — Notwithstanding the rule of Islamic law permitting a Muslim to have
more than one wife but not more than four at a time, no Muslim male can have more than one wife
unless he can deal with them with equal companionship and just treatment as enjoined by Islamic law
and only in exceptional cases.

See J. Leonen, Dissenting Opinion in /n Re: Letter of Valenciana, Holding of Religious Rituals at the
Hall of Justice Bldg. in Q.C., 806 Phil. 786 (2017) [Per J. Mendoza, En Banc].

81 SEYYED HOSSEIN NASR, THE STUDY QURAN: A NEW TRANSLATION AND COMMENTARY 360.

62 MUSLIM CODE, art. 186(2).

60

V4
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which is when the Muslim Code became applicable to him — must also be
prospectively applied.

Indeed, in case of conflict with a general law, the Muslim Code
prevails.®* However, Article 13(2) of the Muslim Code explicitly spells out
that the Civil Code® governs marriages where either party is non-Muslim
and which were not solemnized in Muslim rites. There is no conflict with
general law here. The nature, consequences, and incidents of petitioner
Francis’ prior and admittedly subsisting marriage to Nerrian remain well-
within the ambit of the Civil Code,® and its counterpart penal provisions in
the Revised Penal Code.

Whether petitioner Francis converted to Islam before or after his
marriage with petitioner Jacqueline, the subsequent marriage consummated
the crime of bigamy. He cannot successfully invoke the exculpatory clause
in Article 180, considering that the Muslim Code finds no application in his
then subsisting marriage with Nerrian, the marriage recognized by law that
bars and penalizes a subsequent marriage.

111

Article 27 of the Muslim Code conditionally allows the Muslim
husband’s subsequent marriage in exceptional cases. The substantive
requisites are:

Notwithstanding the rule of Islamic law permitting a Muslim to
have more than one wife but not more than four at a time, no Muslim male
can have more than one wife unless he can deal with them with equal
companionship and just treatment as enjoined by Islamic law and only in
exceptional cases. (Emphasis supplied)

The general rule is that a married Muslim cannot marry another.
However, in exceptional cases, the male Muslim may do so if “he can deal
with them with equal companionship and just treatment as enjoined by
Islamic law.”

Article 162 spells out the formal requisites for the Muslim husband’s
subsequent marriage:

Any Muslim husband desiring to contract a subsequent marriage
shall, before so doing, file a written notice thereof with the Clerk of Court
of the Shari’a Circuit Court of the place where his family resides. Upon

6 MusLIM CODE, art. 3.

8 Superseded by the Family Code.

8 Rollo, p. 26. Francis and Nerrian were married on March 26, 1988. Their marriage is governed by the
Civil Code, considering that the Family Code took effect on August 3, 1988.
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receipt of said notice, the Clerk shall serve a copy thereof to the wife or
wives. Should any of them object, an Agama Arbitration Council shall be
constituted in accordance with the provisions of paragraph (2) of the
preceding article. If the Agama Arbitration Council fails to obtain the
wife’s consent to the proposed marriage, the Court shall, subject to Article
27, decide whether or not to sustain her objection.

The Muslim husband must first notify the Shari’a Circuit Court, where
his family resides, of his intent to contract a subsequent marriage. The clerk
of court shall then serve a copy to the wife or wives. If any of them objects,
the Muslim Code mandates the constitution of the Agama Arbitration
Council,®® which shall hear the wife. Ultimately, the Shari’a Circuit Court
decides whether to sustain the wife’s objection.

“In other words, the consent of the wife, or the permission of the
Shari’a Circuit Court if the wife refuses to give consent, is a condition sine
qua non with respect to the subsequent marriage.”®’ Absent the wife’s
consent or the court’s permission, the exculpatory provision of Article 180
shall not apply, since it only exempts from the charge of bigamy a Muslim

husband who subsequently marries “in accordance with the provisions of
[the Muslim Code].”®®

The wife’s knowledge of the impending subsequent marriage is
essential and may not be waived:

The lack of knowledge of the wife from the prior subsisting marriage does
not only deprive her of the opportunity to consent or object, but also
prevents the Shari'a Circuit Court from ruling on any objection. The
subsequent marriage therefore fails to satisfy the requirement of prior
consent or permission under Article 162.%

The subsequent marriage in the contemporary practice is not contracted in
accordance with the Muslim Code or Muslim Law. Article 349 of the
Revised Penal Code may validly regulate such subsequent marriage.”
(Citation omitted)

%  The Agama Arbitration Council is chaired by the shari’a clerk of court, with one representative from
the disputing parties as its members. It is constituted to find a possible amicable settlement between
parties, an alternative mode of dispute resolution.

Gerard Joseph Jumamil, /slamic Conversion as Alternative to Civil Divorce: Addressing Tensions
between Freedom of Religion and the Inviolable Institution of Marriage, 86 PHIL. L.J. 864, 904 (2012),
citing JAINAL RASUL, COMPARATIVE LAWS: THE FAMILY CODE OF THE PHILIPPINES AND THE MUSLIM
CODE 102 (1994); BENSAUDI [. ARABANI, SR., COMMENTARIES ON THE CODE OF MUSLIM PERSONAL
LAWS OF THE PHILIPPINES WITH JURISPRUDENCE AND SPECIAL PROCEDURE 380 (2™ ed., 2011).

% MusLIM CODF, art. 180 provides:

ARTICLE 180. Law applicable. — The provisions of the Revised Penal Code relative to the crime of
bigamy shall not apply to a person married in accordance with the provisions of this Code or, before its
effectivity, under Muslim law.

Gerard Joseph Jumamil, Islamic Conversion as Alternative to Civil Divorce: Addressing Tensions
between Freedom of Religion and the Inviolable Institution of Marriage, 86 PHIL. L.J. 864, 905 (2012).
Gerard Joseph Jumamil, [slamic Conversion as Alternative to Civil Divorce: Addressing Tensions
between Freedom of Religion and the Inviolable Institution of Marriage, 86 PHIL. L.J. 864, 910 (2012).

67

69

70
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Moreover, failure to comply with the statutory requirements under the
Muslim Code shall be punished by arresto mayor or a fine.”!

The Muslim Code classifies marriages with infirmities into batil
(void)™ and fasid (irregular).” However, there is no provision on the status
of a male Muslim’s subsequent marriage which failed to comply with the
formal requisites laid down in Article 162. Renowned shari’a jurists Justice
Jainal Rasul™ and Judge Bensaudi I. Arabani, Sr.” opine that it is bigamous.
As a bigamous marriage, it is declared as void from the beginning by the
Family Code,”® and penalized under the Revised Penal Code.

In any case, even granting that the parties’ circumstances fell
exclusively within the coverage of the Muslim Code, noncompliance with
the condition precedent to subsequent marriages belies petitioners’ good
faith and manifests their intent to circumvent the law. The Court of Appeals
found that:

Francis did not comply with the requisites provided, and even
testified that he does not know that such is required, as he declared in open
court that he only knew he can remarry. The failure of Francis to comply
with the requisites betrays his invocation of Islamic law as an excuse for
his indiscretion.”’ (Emphasis supplied)

Petitioners’ apparent nonchalance in complying with the Muslim
Code is an evidentiary matter where the Regional Trial Court and the Court
of Appeals’ findings are in complete harmony. Factual matters are not the
province of the present Petition. Absent any showing that they are grossly in
error, the findings of the Regional Trial Court and the Court of Appeals
stand undisturbed.

IV

To this day, the Philippines outlaws divorce for its non-Muslim

I MusLIM CODE, art. 183 provides:
ARTICLE 183. Offenses relative to subsequent marriage, divorce, and revocation of divorce. — A
person who fails to comply with the requirements of Articles 85, 161, and 162 of this Code shall be
penalized by arresto mayor or a fine of not less than two hundred pesos but not more than two
thousand pesos, or both, in the discretion of the court.

2 MuUSLIM CODE, art. 31.

3 MusLM CODE, art. 32.

7 JAINAL D. RASUL, COMPARATIVE LAWS: THE FAMILY CODE OF THE PHILIPPINES AND THE MUSLIM CODE
(1994).

5 BENSAUDI 1. ARABANI, SR., COMMENTARIES ON THE CODE OF MUSLIM PERSONAL LAWS OF THE

PHILIPPINES WITH JURISPRUDENCE AND SPECIAL PROCEDURE 944 (2™ ed., 2011).

Some provisions of the Civil Code of the Philippines have been superseded by the Family Code. See

FAMILY CODE, art. 35 (4). See also MUSLIM CODE, art. 187:

Applicability Clause. — The Civil Code of the Philippines, the Rules of Court and other existing laws,

insofar as they are not inconsistent with the provisions of this Code, shall be applied suppletorily.

7 Rollo, p. 31.

76
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majority. A contemporary practice in the Philippines has been observed,
where males convert to Islam as their alternative to divorce.”® A website”
offering visa services to immigrants to the United States touted:

The Philippines is the only country other than the Vatican that
outlaws divorce. That’s why it’s no surprise that so many of our
customers are surprised to find out that their Filipina fianc[¢] cannot
qualify for a K1 fianc[€] visa and be with them in the United States due to
a previous wnresolved marriage. While she may be living completely
separated from the first husband for many years, under the eyes of the law,
she’s still married.

There is one exception that some may think is a viable loophole —
“Convert to Islam and be able to legally divorce.” Unfortunately for
them, it’s not that simple. According to Presidential Decree No. 1083,
there are divorces allowed in very specific circumstances under Shari’a
District Court, subject to the provisions of the Rules of Court. But in
terms of obtaining a U.S. visa, bear in mind that it’s a U.S. issue, and the
consular officer still has the final say.?? (Emphasis supplied)

This illegal practice where they convert to Islam solely to remarry

eludes proper documentation and was described in this manner:

Males that have subsisting valid marriages under Civil Law purposely
convert to Islamic faith with the sole intention of contracting another
marriage that is legally recognized. The contemporary practice capitalizes
on the permissibility of polygamy in Islam, whereby the act of conversion
to Islamic faith capacitates the male to contract a subsequent marriage.

The contemporary practice is characterized by two overriding
objectives on the part of the male. First, the male aspires to possess the
capacity to remarry without any legal impediment and liability. Second,
the male seeks to contract another marriage that is legally recognized.
Islamic conversion proves to be a viable means of achieving these
overriding objectives.

It is critical to underscore the dearth of published reports
concerning the contemporary practice. By its very nature, the reason for
the lack of reports is readily apparent—the practice is carried out with a
considerable degree of secrecy to mask the real intentions of the male
converting to Islam.®!

Conversion to Islam to remarry and circumvent the laws on bigamy

generates legal tensions as it exploits the protective mantle of religious
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Gerard Joseph Jumamil, Islamic Conversion as Alternative to Civil Divorce: Addressing Tensions
between Freedom of Religion and the Inviolable Institution of Marriage, 86 PHIL. L.J. 864, 874 (2012).
RapidVisa, About RapidVisa <https://rapidvisa.com/about’> (last visited December 16, 2021).
RapidVisa,  Converting to Islam to  “Legally” Divorce in  the  Philippines
<https://rapidvisa.com/converting-islam-legally-divorce-philippines//> (last visited December 16,
2021).

Gerard Joseph Jumamil, /slamic Conversion as Alternative to Civil Divorce: Addressing Tensions
berween Freedom of Religion and the Inviolable Institution of Marriage, 86 PHIL. L.J. 864, 874 (2012).
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freedom under the Constitution.®> However, this is not a novel case.
A%

Nollora v. People,®® People v. Ong®* and Sayson v. People,® affirmed
appellants’ conviction for bigamy on defenses invoking Article 180 of the
Muslim Code or the parties’ religion.

These cases involved similar facts with the case at hand. The male
party to a subsisting civil marriage converted to Islam and subsequently
married another woman. On charges of bigamy, appellants invoked Article
180 of the Muslim Code, countering that Muslims may not be indicted of the
crime.

This Court rules in the same manner and maintains its stance.

Sayson echoed Nollora in ruling that “a Muslim man who shall
knowingly contract a subsequent marriage without complying with the
conditions set forth under [the Muslim Code] . . . cannot claim exemption
from liability for the crime of [b]igamy.”%® Ong also ruled the same.?’

None of the cases which petitioners cited apply here.

Sulu Islamic Association of Masjid Lambayong v. Judge Malik®
involved an administrative complaint for immorality and nepotism against
Judge Malik who admitted having two wives. This Court held that he was
not immoral considering that he is a Muslim, and shari’a conditionally
permits polygamy. This Court acknowledged that his first wife consented to
the subsequent marriage, and has no ill feelings about it. His first wife
stated that Judge Malik did not neglect his duties to his children.

Zamoranos® neither applies. Zamoranos, a Muslim, was exculpated

from bigamy since she was previously divorced from her first husband, who
is also a Muslim. This Court upheld the finding that there was a valid
divorce which allowed her to marry Pacasum.”® The circumstances
surrounding Zamoranos are completely different from this Petition, as it
involved marriages between Muslims.

8 Gerard Joseph Jumamil, Islamic Conversion as Alternative to Civil Divorce: Addressing Tensions

between Freedom of Religion and the Inviolable Institution of Marriage, 86 PHIL. L.J. 864, 889 (2012).
§ 672 Phil. 771 (2011) [Per J. Carpio, Second Division].
8 G.R. No. 202130, April 7, 2014 (Resolution) [First Division].
8 G.R. No. 214018, April 20, 2015 (Resolution) [First Division].
8 Sayson v. People, G.R. No. 214018, April 20, 2015 (Resolution) [First Division].
8 People v. Ong, GR. No. 202130, April 7, 2014 (Resolution) [First Division].
88 297 Phil. 208 (1993) [Per Curiam, En Banc].
8 665 Phil. 447 (2011) [Per J. Nachura. Second Division].
% Id. at 469.
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Artadi-Bondagjy v. Bondagj)®' must be revisited when a proper case
calls for it. There, petitioner converted to Islam and married a fellow
Muslim under Muslim rites. She reverted to Catholicism upon her
separation from her husband. In granting her custody of their children —
which is merely incidental to the couple’s separation — this Court applied the
Family Code, ruling that the Muslim Code no longer governed since
petitioner converted back to Catholicism. This appears to be anomalous. It
is inconsistent with how the Muslim Code governs the nature, consequences,
and incidents of Muslim marriages and divorce.” In contracts of marriage,
the applicable law is that which governs at the time of marriage, and is not
dependent on petitioner’s religion at the time of filing the suit.

All told, this Court affirms the Court of Appeals’ ruling that

petitioners are guilty of bigamy under Article 349 of the Revised Penal
Code.

The penalty is, however, modified. Petitioners are each sentenced to
an indeterminate penalty of two years and four months of prision
correccional as minimum to eight years and one day of prision mayor as
maximum.

Our pluralist society recognizes that legal institutions may not be
subsumed in a homogenous legal system. We enact laws to “preserve and
develop [the] cultures, traditions and institutions”* of indigenous cultural
communities and religious minority which come from various sources.
Concomitantly, we enabled a system where these laws co-exist and
simultaneously operate.”

However, this Court should not condone practices which circumvent
laws in the guise of preserving culture.

WHEREFORE, the Petition for Review on Certiorari is DENIED.
The Court of Appeals’ April 24, 2015 Decision and September 17, 2015
Resolution in CA-GR. CR No. 00990-MIN are AFFIRMED WITH
MODIFICATION.

%' 423 Phil. 127 (2001) [Per J. Pardo, First Division].

%2 MusLIM CODE, art. 13 (1) provides:

ARTICLE 13. Application. — (1) The provisions of this Title shall apply to marriage and divorce
wherein both parties are Muslims, or wherein only the male party is a Muslim and the marriage is
solemnized in accordance with Muslim law or this Code in any part of the Philippines.

% CONST., art. X1V, sec. 17.

9 Mehol K. Sadain, Legal Pluralism: The Prospects for Conflict Resolution in the Philippines, 1
PHILIPPINE CENTER FOR [SLAM AND DEMOCRACY OCCASIONAL PAPERS SERIES (MARCH, 2011),
<http://www.pcid.com.ph/wp-content/uploads/2017/03/Legal-Pluralism-March-201 [-Occasional-
Papers-series-1.pdf> (last visited December 27, 2021).
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Petitioners Francis D. Malaki, Sr. and Jacqueline Mae A. Salanatin are
guilty beyond reasonable doubt of bigamy in Criminal Case No. 15432 and
are each sentenced to suffer the penalty of imprisonment of two years and
four months of prision correccional as minimum to eight years and one day
of prision mayor as maximum.

SO ORDERED.

MARVI€ M.V.F. LEONEN
Associate Justice
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