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DECESION
HERNANDO, J.:

This Petition for Re \.iE“J» oni Cerriorari' seeks to annul and set aside the
January 30, 2014 Decision” and June 26, 2015 Resolution” of the Court of
Appeals (‘”A‘p in CA-G.R. 8P No. 06234, which set aside the February 28, 2011
Decision? and April 29, 2011 Resclution® of the National Labor Relations
Commission (N' R{) in NLRC Case No. VAC-10-000590-10 and granted the
complaint for illegal dismissal tiled by respondent Maric Gerena, Jr. {Gerona)

against p-’:tlli(jnei Teletech Customer {(lare Manageraent Philippines, Inc.
(Teletech).

' Roilo, pp. 46-61,

id. at 8-21. Penned by Associate Justice Pamela Ann Abella Maxine and concurred in by Associate Justices

fdgardo L. Delos Santos (now a retired Member of the Court) and Maria Elisa Sempio Diy.

* ld.at 24-27. Penned by Associaie Justice Pamela Ann Abella Maxino and concurred in by Aszsociate Justices
Edgardo 1. Delos Samios (now a retived Member of the Court) and Jhosep Y. Lopez {new 2 Member of the
Court).

o bd, at 237-248; penred by Cominissioner Aurelio £ Menzon and concurred m by Commissioners Julie C.
Rendogue and Violeta Ovidz-Bantug.

T Id. at 232.234; pe'v“ﬂd hy Commissicner Aurelio D, Menzon and congurred in by Commissicnars Julie C.
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The Antecedents:

Petitioner Teletech is a domestic corporation engaged in business process
outsourcing (BPO). Teletech answers queries and concerns in behalf of their
clients, such as Accenture and Telstra. On July 21, 2008, respondent Gerona
was hired as one of Teletech’s technical support representatives and was
assigned to the Accenture account. By January 17, 2009, Gerona became a
regular employee.®

On October 30, 2009, Teletech’s human resource office informed Gerona
that he would be transferred to the Telstra account upon successfully passing
the training, assessment and examination. Teletech gave him a copy of the
Transfer Agreement’ and informed him that his refusal to take the examinations
would result in the termination of his services on the ground of redundancy.
However, Gerona refused to undergo training and take the examinations under
the belief that he was entitied to security of tenure. Thereafter, Gerona's
supervisor issued him a memorandum informing him that the technical support
representatives who declined their transter to the Telstra account were no longer
required to log in their system since their respective team leaders will take care
of their attendance instead untii the redundancy offer is finalized.?

On November 17, 2009, Gerona received a notice dated November 16,
2009 informing him of his dismissal due to redundancy effective December 16,
2009. Through his counsel, he sent a demand letter to Teletech asserting that
there was no redundancy in the company considering that they were even
continuously hiring other technical support representatives. Moreover, as a
regular employee, he should no longer be required to take another examination
to prove his qualifications.’

On January 7, 2010, Gerona filed a complaint*” for illegal dismissal with
a prayer for backwages and reinstatement or separation pay in lieu thereof, with
claims for moral damages, exemplary damages, and attoiney’s fees against
Teletech, its executive site director Terry Lemky, senior operations managers
Ben Belasotto and Fred Dunca, and human capital delivery site manager Joel
Go, before the arbitration branch of the NLRC in Bacolod City. During the
mandatory conciliation conference, Teletech offered to pay Gerona his
separation pay but the latter still refused. For their failure to amicably settle,
both parties were required to submit their respective position papers.'!

Teletech argued that the decrease in volume of calls for the Accenture
account resulted in an excess in the number of technical support representatives
assigned to their account. Instead of immediately dismissing its employees, it

Id. at 9.

Id. 142-144.
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o1d. at 150-152,
"id. at 10,

oo -l o



Decision 5 G.R. No. 215166

offered 1o transfer several representatives to the Telstra account, including
Gerona, using the following criteria: 1) firsi call resolution scores for the last
three preceding months; and 2} existence of remediation cases. Using the
foregoing criteria, Gerona was considered to be part of the bottom performers.
They explained that transferring the said employees to the Telstra account was
without any demotion in rank or diminutioﬂ in pay as long as they successfully
passed the standard product training and assessment. Accordiag to Teletech,
undergoing Lraining and assessment were necessary due to the differences
between the two accounts since Telstra catered to Australian customers while
Accenture had American cusiomers. Since Gerona refused to transfer and go
through the training and examination, Teletech was forced to dismiss him on
the ground of redundancy. They also claimed that they submitted a notice of
termination to the Department of Labor and Employment (DOLE).™

Ruling ef the Labhor Arbiter:
The LA dismissed Gerona’s ¢ "nﬁiaiﬂi' for illegal dismissal in 2 Decision'
dated August 10, 2010, The digpositive portion of the arbiter’s ruling reads:

WHEREFORE, premises considered, judgment is hereby rendered
Dismissing this illegal case against vespondents for lack of merit. However, we
direct respondent Tele Tech Customer Care Management Philippines, Inc.
through its authorized officers implzaded herein, to pay complainant the sum of
TWENTY NINE THOUSAND THREE HUNDRED NINETY PESOS AND
S52/10¢G (Phyp 29,3949.52). representing the latter’s separation pay. and to deposit
the same to the Cashier of this Regional Arbitration Branch (RAB), within ien
(10) days from receipt of this Decision.

SO ORDERED.™ {(Emphasis in the original)

The LA held that Gerona’s aliegations were not grounded on clear and
convincing evidence. The arbiter noted that he even failed to submit his position
paper. Thus, the LA gave full credence to Teletech’s allegation that Gerona was
not illegally diSI‘nleed but was rather terminated on the ground ot redundancy
as supported by theilr decumentary evidence. By dismissing Gerona, Teletech
correctly exercised its management prerogative as a response to the decrease in
volume of calls in the Accenture account. Therefore, Teletech could not be
faulted for dismissing Gerona due to redundancy. However, it ruled that Gerona
was still entitled to separation pay in the amount ot $29,396.52.

Ruling of the National Labor
Relations Commissicn:

2od.
Bold. ar 193-198.
Ho1d. ar 198,
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In his Memorandum of Appeal'’ filed before the NLRC, Gerona claimed
that he filed his position paper on August 24, 2010. He pointed out that the
promulgation of the LA’s decision was only on September 3, 2010. Thus, he
contended that the LA chose to ignore his position paper and deliberately
deprived him of due process. He also argued that the transfer to Telstra was
illegal as it was conditioned upon passing the examination and therefore
prejudicial to him. Moreover, he alleged that Teletech failed to prove that they
informed the employees of the criteria in choosing who to dismiss due to the
redundancy. In any case, he contended that Teletech failed to comply with the
requirements of a valid dismissal since the notice of termination was served to
him 29 days prior to its effectivity which is contrary to the 30-day period under
the Labor Code.*

In its February 28, 2011 Decision,'” the NLRC denied Gerona’s appeal for
lack of merit. It noted that despite Gerona’s motion for extension to file his
position paper until May 16, 2010, it was only on August 24, 2010 that he was
able to submit the same. It stressed that there was even no reason offered for the
delay. Thus, the LA correctly resolved the complaint without Gerona’s position
paper. Consequently, Gerona cannot fault the LA and claim the denial of due
process when he was already given the opportunity to be heard.'® The NLRC
also recognized Teletech’s right to exercise its management prerogative. [t
emphasized that BPO companies require the use of highly technical equipment
and certain special communication skiils. In dismissing employees on the
ground of redundancy due to the excess of manpower in the Accenture account,
the NLRC held that Teletech validly exercised its business judgment. It noted
that Teletech even offered to transfer Gerona to the Telstra account with the
same rank and pay rather than outrightly dismissing him. Hence, this displayed
good faith on the part of Teletech.'

Furthermore, the NILRC found that Teletech substantially proved that the
function of Gerona and his other co-workers were in excess of what the
Accenture account demanded. 1t also upheld the criteria used by Teletech in
choosing who among their personnel would be transferred based on their
performance.” Lastly, it ruled that the required notices served to DOLE and
Gerona were duly complied with.”’

Aggrieved, Gerona filed a Petition for Certiorari under Rule 65 of the
Rules of Court with the CA.*

B oid at22
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Ruling of the Court of Appeals:

In its January 30, 2014 Decision,” the CA agreed with the arbiter and the
labor tribunal that Gerona was noi denied due process since he had the
opportunity to submit his position paper even within the period extended to him
by the LA. Nevertheless, the CA ruled that the rules shall not be strictly applied
it it would be detrimental to the laborer. Thus, it posited that the NLRC should
have considered Gerona’s belatedly filed position paper.”* As to Gerona’s
dismissal, the CA found that the position he held was not redundant. Teletech
failed to show that Gerona’s position was redundant, not just with respect to the
Accenture account, but in relaticn to the whole business organization of
Teletech. Moreover, Teletech notified DOLE and Gerona of the latter’s
termination less than a month prior to its effectivity. The CA also found the
offer of transfer to the Telstra account prejudicial since Gerona’s continued
employment depended on passing the assessment and examinations. By
imposing such condition, his right to security of tenure as a regular employee
was infringed. The dispositive portion ot the CA’s Decision reads:

WHEREFORE, the instant petition for certiorari is GRANTED. The
Decision dated February 28, 2011 and the Resolution dated April 29, 2011 ot the
National Labor Relations Commission., Seventh Division, Cebu City, in NLRC
VAC-10-000590-10, are REVERSED and SET ASIDE. A new decision is
rendered declaring petitioner Mario Gerona to have been illegally terminated.
Consequently, private respondent Teletech Customer Care Management
Philippines, Inc. is ordered to pay Gerona the {ollowing:

1. full backwages, inciusive of allowance and benefits, from the date he
was illegally dismissed on December 16, 2009 until finality of this de¢ision;

2. separation pay in lieu of reinstatemient which is equivalent to one month
salary for every year of service. compated from the time of his engagement up to
the finality of this deeision;

3. attormney’s fees equivalent to 10% of his total monetary awards.

Let this case be remanded to the labor arbiter for proper computation of

Gerona's backwages, separation pay, and atterney’s fees in accordance with this
decision.

SO ORDERED

Teletech filed a Motion for Partial Consideration?® but this was later denied
in the June 26, 2015 Resolution of the CA.%

Hence, the present Petition for Review on Certiorari®™® before this Court.

* o 1d. at 8-21.
2 1d. at 13-14.
= d. at 20-21.
I 1d. at 88-97.
7 1d. at 24-27.
3 1d. atd46-61.
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Issue
Whether Gerona was validly dismissed on the ground of redundancy.

Our Ruling
The petition is denied.

At the outset, it must be stressed that a petition for review under Rule 45
is limited only to questions of law as factual questions are not the proper subject
of'an appeal by certiorari. The Court is not a frier of facts and it is not its function
to evaluate the evidence aiready considered in the proceedings below. *
However, as the findings of the LA and NLRC on the one hand, and the CA, on
the other, are conflicting, the present case falls under jurisprudentiai
exemptions. Thus, in the exercise of its equity jurisdiction, this Court is
compelled to re-evaluate the factual issues and re-examine the questioned
findings.™

In deciding petitions under Rule 45 assailing the CA’s decision from an
appeal under Rule 65, the CA’s decision must be examined from the context of
whether it correctly determined the presence or absence of grave abuse of
discretion by the NLRC, rather than deciding whether the NLRC decision was
correct on the case’s merits.”' In labor disputes, there is grave abuse of
discretion on the part of the NLRC when, infer alia, its findings and conclusions
are not grounded on substantial evidence, or such amount of relevant evidence
which a reasonable mind might sufficiently accept to justify a conclusion.’
Guided by the following considerations, We find that the CA correctly ruled that
the NLRC commiited grave abuse of discretion when it held that Gerona was
valicly dismissed on the ground of redundancy.

Teletech argues that Gerona was not deprived of due process since he was
given ample time to present his side of the controversy.™ It points out that there
was no one to blame but Gerona himself since he filed his position paper 90
days after it became due, and after the LA had already rendered his/her decision.
In this regard, the CA correctly ruled that it cannot ascribe arbitrariness on the
part of NLRC in affirming the LA when it rendered a decision without Gerona’s
position paper. In administrative proceedings, the essence of due process is
simply an opportunity to explain one’s side or an opportunity to seek
reconsideration of the action or ruling complained of ** Here, Gerona was even

M Miro v Vda de Erederos, 721 Phil. 772, 783 (2043

0 Reves v. Glaucoma Research Foundution, inc., 760 Phil, 779, 790 (201 5), ¢iting Legend Hotel (Manila) v.

Realuyo, 691 Phil. 226, 237 (2012).

Manggagmva ng Komunikasvon sa Pilipinas v Philippine Long Distance Telephone Co., Inc,, 80% Phil.

106, 121201 7). citing Career Philippines Shipmanagement, Tre. v Serna, 70O Phil 1,9 (2012),

< dee Navigation Compeny v Gareie, 700 Phil, 924, 932 (2015)

¥ Rollo, pp. 53-54.
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granted additional time to file his position paper but he still failed to do so.
Moreover, Gerona submitted his position paper and memorandum to the NLRC
where he was able to present his arguments. This Court is of the view that the
NLRC already adequately considered Gerona’s side since his position paper and
memorandum contained the same arguments and documentary evidence. The
NLRC merely did not find anything substantial in his position paper and
memorandum to warrant a reversal of the 1.A’s findings and conclusions.*

As to the legality of Gerona’s dismissal on the ground of redundancy, We
find the evidence presented by Teletech insufficient to support its claim.

Redundancy exists when an employee’s services are in excess of what is
reasonably demanded by the actual tequirements of the business. *® To
successfully invoke a valid dismissal due to redundancy, there must be: (1) a
written notice served on both the employees and the DOLE at least one month
prior to the intended date of termination of employment; (2) payment of
separation pay equivalent to at least one month pay for every year of service;
(3) good faith in abolishing the redundant positions; and (4) fair and reasonable
criteria in ascertaining what positions are to be declared redundant and
accordingly abolished.’” Moreover, the company must provide substantial proof
that the services of the employees are in excess of what is required of the
company.*®

Teletech claimed that “after a careful study of its business, Teletech and
Accenture officers determined that business was slowing down and that the
expected volume of calls for Teletech’s Accenture account would not be met.”?
It alleged that out of the 520 Accenture technical support representatives, it
would only require 439 representatives beginning November 2009.% To
support its claim of redundancy, Teletech submitted the following documents:
(1) affidavit of its human capital delivery site manager Joel Go;*' (2) Gerona’s
Employment Contract; * (3) FCR scores of the technical support
representatives considered to be bottom performers;* (4) FAQ's for Accenture
Transition Plans;* (5) attendance sheet for meeting with representatives dated
October 30, 2009; ¥ (6} Transfer Agreement; * (7) Telstra Recruitment
Flowchart; ¥ (8) a comparison of the duties of Accenture and Telstra

B See CMP Federal Security Ageney, Inc. v Nationdl Labor Relations Commission, 362 Phil. 439 (1992).

€ IM Philippines, [nc. v. Yusecu, G.R. No. 248041, November 9, 2020 citing Soriano, Jr v. National Labor
Relations Commission, 550 Pnil. 111, 126 (2G07).

T Philippineg National Bank v. Dalmacio, 813 Phil. 127, 1

I General Milling Corp. v. Vigjar, 702 Phil. 532, 5343 {201

¥ Rolio, p. 155.
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representatives; ** (9) Notice of Termination addressed to Gerona;* and (10)
Termination Report to DOLE.™

After careful evaluation of the records, this Court finds that the evidence
presented by Teletech fails to convincingly show the alleged decline in
Accenture’s business and that the expected volume of calls for its Accenture
account would not materialize. In other words, redundancy was not proven.
Other than the bare assertion of human capital delivery site manager Joel Go,
no other evidence was oftfered to prove the alleged low volume of calls or how
the ofticers of Accenture and Teletech came to a conclusion that its business
wes slowing down.

The case of AMA Computer College, inc. v Garcia,”' as cited in SP/
Technologies, Inc. v. Mapua,™ is instructive:

in the case at bar. AUC attempied to establish its streambining program by
presenting its new table of organization. A(.C siso submitted a certification by
its Hurman Resources Supervisor, Ma. Jazmin Reginaldo, that the functions and
duties of many rank and file employees, inchsding the positions of Garcia and
Balla as Library Alde and Guaidance Assistant, respectively, are now being
performed by the supervisory employees. These, however, do net satisfy the
requirement of substantial evidence that @ reasonable mind might accept as
adegquate to support 2 cenclusion. As they are, they are grossly inadequate
and mainly self-serving. More compeiling evidence would have been a
comparison of the old and new staffing patterns. a description of the abolished
and newly created positions. and proof of the set business targets and failure
te attain the same which necessitated the reorganization or streamiining,™
(Emphasis Ours, citations omitted)

Based on the foregoing, a comipany's new table of organization and
certification from its human resources department attesting that the position
held by a certain employee is redundant are insufficient evidence to support a
claim of redundancy.™ Similarly, an alleged email from a company’s client to
downsize its manpower will also not sutfice if such email was not presented in
evidence,™

it the case at hand, teletech shoule have presented any document proving
Do decline in Accenture’s volume of calls fur the pas ‘LHQHL;}&-“ or ai“i avits of
the Accenture and Teletech officers who determined that business was slowing
down and their bas:s thereot, Untortunately, Teletech only relied heavily on the

self-serving atfidavit oi its human capital delivery site manager. While Teletech
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submitted other documents. such seces of evidence hardly proved the fact of
redundancy,

Teletech also claims that the offer to transfer Gerona to the Telstra account
serves as a badge of good faith. However, this Court cannot subscribe to such
assertion when the transfer is actually preiudicia l to the Gerona. A careful
review of the Transfer Agreement shows that an emplevee who fails to pass the
tra.nings will be dismissed:

.2, While this new opportunity was given (o you in exercise of Management
Prerogative to exhaus! means and ways o retain your services with 'i’eletzch
successful passing of the AUE and Product Training are cxpected, Aft
having acknowledged and consented in this transter, you are expected to attﬂnd
the scheduled training and nesting pertod since the same is a MANDATORY
REQUIREMENT for movement. Fajlwe to Quuumullv pass these trainings
wiil be a justifiabie ground for dismissal. i {niphasis Curs)

Gerona was a reguiar employee, hence, he was entitled to security of
tenure. By requiring him te pass additionai trainings and examimnation as a
condition to retain his employment under the pain of dismissal, Teletech
disregarded his right to security of tenure. Teletech’s failure to prove
redundancy, coupled with the imposition of a prejudicial condition to retain
employment, renderefl the offer of transfer invalid. In Sumifru Philippines
Corporation v. Bava,”’ citing Peckson v. Robinsons Supermarket Corp.,”® We
held that:

[Flora transter not to be considered a constructive dismissal, the employer must

be able to show that suchk transfer is not unreasonable, incenvenient, or

prejudicial to the emplovee; nor does it involve a demotion in rank or a

diminution of his salanies, privileges and other benefits. Failure of the employer

to overcome this burden of proof, the employee’s demotion shall no doubt be
- Aantamount to unlawlul constructive dismissal.™® (cizations omitted)

Having been illegally dismissed, Gerona is entitled to reinstatement and
paymant of full backwages.”" However, due to the strained relations between
Teletech and Gerona, this Court finds it proper to award separation pay in lieu
of reinstatement.®’ While the liability of Teletech has been clearly established,
the same cannot be said with the officers of Teletech. As aptly held by the CA

Basic 1s the rule that 2 corporation has a separate and distinet personality
apart from its directors, officers. or owners. [n cxceptional cases, courts find it
proper to breach this corporate personality in order 10 make directors, officers, or
owners sclidarily hable for the compuanics” acts. Under Section 31 of the
Corporation Code, directors or oftficers who willfully and knowingly assent to

o Roflo, p. 142,

M808 Phil. 635 {20170

713 Phil, 471 (20133

* Supra note 57 ai 644,

Oeean Flast Agency, Corgs v Loper, 771 Phil, 179 197 (2013,

oV See Bani Rural Bunk, Ineo v De Guzoraon, 771 P 84, 101 (20130,

il



Decision 10 (3.K. No. 219166

patently unlawful acts ot the corporarion, whe are guilty of gross negligence or
bad faith in managing the corporation’s affairs, or who acquire personal interest
in conflict with their duties skail be solidarily hanla for all damages suitered by
the corporation.

HENXK

in this case, Gerona faiied to allege and credibly show that the ndividual
private respondents. being the director or the manager, assented to patently
unlawful acts of Teletech, or that they were guilty of gross negligence or bad {aith
in the performance of their efficial duties. Gerena did not allege any specific act
of the individual privaie respondents o warrani a finding of solidary liability.
Thus, We hnd ne reason (o hold the individual privale respondents Hable with
Teletech.5*

in fine, Teletech failed 1o prove that Gerona was validly dismissed. In
termination cases, the e *"nnaoycr!o zars the burden of proving that the employee’s
dismissal was for a valid and authorized cause. Carsequently, an employer’s
fatlure to prove that the dismissal was valid renders the dismissal illegal.
Gerona 1s thus entitied o full backwages from the time he was iilegally
dismissed and 1o separaiion pay in lieu Gt reinstatement for every year of

service.

WHEREFORE, the instant Petition for Review on Certiorari is DENIED
for lack of merit. The January 30, 2014 Decision and June 26, 2015 Resolution
of the Coust of Appeals in CA-(G.R. SP No. (6234 are hereby AFFIRMED with
MODIFICATION in that Teletech Customer Care Management Philippines,

Inc. is hereby ordered io PAY Maric Gerona, Jr. the following:

a. full backwages, inclusive of allowances and all other benefits from
the time he was illegally dismissed on Deceraber 16, 2000 uatil finality of this
Decision;

b.  Separation pay in lisu of reinstatement equivalent {0 cne month salary
for every year of service; and

1

c. Attorney’s fees equivalent to ten percent (1 0%) of the total monetary

award.

Mo*’eovﬂr the total u.onetar}/ award shall eam legal 1r*terest t twelve
percent {12 o) per ammian from the tine his salary and other benehts were
withheld unti JunPJ 2 i and ai the rate ot six percert {6/n)per annum from

July 1, 2613 unul the aatr of i'nah‘tw of this iv dunmu, and the total amount of
the foregotng shall, in turn, earn interest &t the rate of six pe cent (6%) per
armum from tinality of the judgment unti! full payment thereot.

The case 1s REMANDED 1o the Regional Arbitration Branch of origin for
the proper computzation and execution of the award.

8 Rollo, pp. 142
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SO ORDERED.
RAMON PAVL L. HERNANDO
ssociate Justice
WE CONCUR:

ESTELA M%MM/

RLAS-BERNABE
Senior Assoclate Justice

Chairperson
/
HENRVIJEA . INTING SAMUEL H. GA N
Associate Jgstice Associate Justice
R A

AR B. DIMAAMP
Associate Justice
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ATTESTATION

1 attest that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

ESTELA M.ASZRLAS-BERNABE

Senior Associate Justice
Chairperson
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Pursuant to Section 13, Article VI of the Constitution and the Division
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