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PECISION
LOPEZ, M., J.:

Before us are consolidated Petitions for Review on Certiorari! under
Rule 45 of the Rules of Court assailing the Court of Tax? Appeals (CTA) En
Banc’s Decision® dated January 17, 2019 and Resolution dated May 20, 2019
in CTA EB Nos. 1581 and 1660. In the assailed issuances, the CTA En Banc
dismissed the Commission on Elections’ (COMELEC) petition considering
that the required affirmative votes to reverse the CTA Second Division’s
Amended Decision* dated January 3, 2017, in CTA Case No. 8929, were not
obtained and denied the Commissioner of Internal Revenue’s (CIR) petition
for lack of merit. Accordingly, the CTA Second Division’s Amended Decision
dated January 3, 2017 and Resolution® dated May 9, 2017, which upheld the
deficiency basic Expanded Withholding Tax (EWT) assessment against the
COMELEC for the taxable year 2008 amounting to P30,645,542.62, was
atfirmed.

ANTECEDENTS

In May 2008, the COMELEC entered into a contract with Smartmatic
Sahi Technology, Inc. (Smartmatic) and Avante International Technology, Inc.
(Avante) for the lease, with option to purchase, electronic voting machines
relative to the conduct of the August 2008 Autonomous Region for Muslim
Mindanao Regional Election. The COMELEC did not impose or withhold
EWT on payments to Smartmatic and Avante on the belief that the
procurement of election materials and equipment are “free from taxes and
import duties” under Section 12° of Republic Act (RA) No. 8436, as

amended by RA No. 9369.%

On April 23, 2010, the COMELEC received a Letter of Authority from

Rollo (G.R. No. 244155), pp. 11-22; and rollo (G.R. No. 247508), pp. 8-19.

Rollo (G.R. No. 247508), pp. 21-30.

Rollo (G.R. No. 244155), pp. 59-78
Rollo (G.R. No. 244155), pp. 44-51; and rollo (G.R. No. 247508), pp. 68-75. Penned by Associate Justice

Juanito C. Castafieda, Jr., with the concurrence of Associate Justice Caesar A. Casanova, Associate Justice
Catherine T. Manahan took no part.

3 Rollo (G.R. No. 244155), pp. 53-57. Penned by Associate Justice Juastito C. Castafieda, Jr., with the
concurrence of Associate Justice Caesar A. Casanova. '

& SEC. 12. FProcurement of Equipment and Materials. — To achieve the purpose of this Act, the
Commission is authorized to procure, in accordance with existing laws, by purchase, lease, rent or other
forms of acquisition, supplies, equipment, materiais, software, facilities and other services, from local or
foreign sources free from taxes and import duties, subject to accounting and auditing rules and
regulations. With respect to the May 10, 2010 elections and succeeding electoral exercises, the system
procured must have demonstrated capability and been successfully used in a prior electoral exercise here
or abroad. Participation in the 2007 pilot exercise shall not be conclusive of the system’s fitness.

Wt e

(Emphasis supplied.)

7 AN ACT AUTHORIZING THE COMMISSION ON ELECTIONS TO USE AN AUTOMATED ELRCTION SYSTEM IN
THE MAY 11, 1998 NATIONAL OR LOCAL ELECTIONS AND IN SUBSEQUENT NATIONAL AND LOCAL
FLECTORAL EXERCISES, PROVIDING FUNDS THEREFOR AND FOR OTHER PURPOSES; approved on
December 22, 1997. :

¥ Amendment to RA No., 8436 (Election Modernization Act); approved on January 23, 2007.
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the Bureau of Internal Revenue (BIR) to examine its books of accounts and
accounting records for all withholding taxes for 2008. The investigation
yielded a deficiency EWT assessment of P26,269,583.62 and P4,375,959.00
against' the COMELEC for failure to deduct, withhold and remit the required
tax on income payments made to Smartmatic and Avante.®

After the informal conference on December 21, 2010, the COMELEC
received a Preliminary Assessment Notice on June 13, 2011, assessing it for
deficiency EWT of £45,592,340.89." The COMELEC received the Final
Assessment Notice and Formal Letter of Demand on January 13, 2012 and the
Regional Director’s denial of its protest and demand to pay the assessed tax
on October 30, 2012.'"" On November 29, 2012, the COMELEC interposed
an administrative appeal to the CIR, which was denied on October 16, 2014.
On November 18, 2014, the COMELEC filed a Petition for Review with the

CTA."?
Ruling of the CTA Division

On August 2, 2016, the CTA Second Division rendered its Decision,'?
partly granting the COMELEC’s petition. The CTA Division agreed with the
CIR’s position that the COMELEC’s duty as a withholding agent on income
payments to its suppliers is distinct from its exemption to the payment of
duties and taxes on the purchase, lease, rent, or acquisition of election
materials and equipment from local or foreign sources under Section 12 of RA
No. 8436, as amended. The CTA Division stressed that the COMELEC’s
exemption under Section 12 refers only to direct taxes. Here, the deficiency
assessment arose from the COMELEC’s failure to withhold EWT on the lease
contract payments to its suppliers. Nonetheless, the CTA Division ruled that
the COMELEC is not liable for the deficiency interest following Section 247

9 Rollo (G.R. No. 244155), p. 32.
10 /q. at33.
N [d at 33-34.

2 Id. at 34, . \
13 /4. at 30-42. Penned by Associate Justice Amelia R. Cotangco-Manalastas, with the concurrence of

Associate Justices Juanito C. Castafieda, Jr. and Caesar A. Casanova. The dispositive portion of the
Decision reads: v
WHEREFORE, the instant Petition for Review is hereby PARTIALLY' GRANTED.
Finding that peritioner COMELEC has the duty to withhold -;-mgl.rermt ‘the? expanded
withholding tax from its payments to its suppliers, the assessment for such failure to \wt.hhold gnd
remit the withholding taxes is UPHELD with respect to the basic deticiency expanded withholding
tax assessment. Accordingly, petitioner COMELEC is ORDERED TO PAY the respondent [CIR]
the amount of P49,082,867.69 as deficiency expanded withholding rax for taxable year 2008.
However, petitioner {COMELEC] shall not be liable for the interests in addition to the
basic tax due, pursuant 1o Sections 247{b} and 249 ot the NIRC o 1997, as amended.
SO ORDERED. (Emphases in the original.)
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(b)'* ofthe 1997 National Internal Revenue Code, as amended'’ (Tax Code),
which imposes the liability for the accrued interest on deficiency tax on the
employee responsible for the withholding and remittance of tax.

The COMELIC sought a reconsideration. On J anuary 3, 2017, the CTA
Division issued an Amended Decision,'® partly granting the COMELEC’s
motion. The CTA reiterated that the COMELEC is not liable for deficiency
interest and hence, the COMELEC must be ordered to pay only the deficiency
basic EWT of P30,645,542.62. Thus:

WHEREFORE, premises considered, [the COMELEC’s] Motion
for Reconsideration is PARTIALLY GRANTED. Accordingly, the
dispositive portion of the assailed Decision dated August 2, 2016 is hereby
amended to read, as follows: '

“WHEREFORE, the instant Petition for Review is
hereby PARTIALLY GRANTED.

Finding that petitioner COMELEC has the duty to
withhold and remit the expanded withholding tax from its
payments to its suppliers, the assessment for such failure 1o
withhold and remit the withholding taxes is UPHELD with
respect to the basic deficiency expanded withholding tax
assessment.  Accordingly,  petitioner COMELEC  is
ORDERED TO PAY the respondent [CIR] the amount of
P30,645,542.62 as deficiency expanded withholding tax for
taxable year 2008.

However, petitioner [COMELEC] shall not be held
liable for the interests in addition to the basic tax due, pursuant
to Sections 247(b) and 249 of the NIRC of 1997, as amended.

SO ORDERED.”

SO ORDERED.!” (Emphases in the original.)

Only the CIR filed a motion for reconsideration of the Amended
Decision dated January 3, 2017. The CIR posited that the COMELEC is
liable for the entire amount of P49,082,867.69 (inclusive of deficiency
interest) since it is a constitutional commission, not covered by the
enumeration in Section 247 (b) of the Tax Code. Besides, the responsible
officer for the withholding and remittance of tax should be ordered to pay the

U SEC. 247. General Provisions. ——

XXXX
(b) Tf the withholding agent is the Government or any of its agencies, political subdivisions or

instrumentalities, or a government-cwned or -controlled corporation, the empioyee thercof responsible
for the withholding and remittance of the tax shall be personally liable for the additions to the tax
prescribed herein. (Emphases supplied.)

1> TAX REFORM ACT OF 1997; RA No. 8424 approved on December 11, 1997,

1 Supra note 4. _

7 Rollo (G.R. No. 244155}, pp. 49-5¢; and roflo {G.R. No. 247508), pp. 73-74.
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accrued interest on the COMELEC"s deficiency basic EWT.!8

The CTA Division denied the CIR’s motion on May 9, 2017." Thus
the CIR elevated the matter to the CTA En Bane, docketed aS,CTA iEB Casé
No. 1660. The COMELEC filed its own petition to the CTA En Bane, and was
docketed as CTA EB No. 1581. The two petitions were consolidateci.

Ruling of the CTA En Banc

N In CTA EB No. 1581, the CTA En Bane dismissed the COMELEC’g
petition because the required number of votes to reverse the CTA Division’s
Amended Decision under Section 22° of RA No. 1125,*" as amended by RA
No. 9282% and RA No. 9503, in relation to Section 3,2 Rule 2 of the
Revised Rules of the Court of Tax Appeals?’ (RRCTA), was not obtained.?
As such, the Amended Decision dated January 3, 2017 was affirmed.

'*  Rollo (G.R. No. 244155), pp. 54-55.
' Supra note 5. The dispositive portion of the Resolution dated May 9, 2017 reads:
WHEREFORE, premises considered, respondent’s [CIR] Motion for Reconsideration
is DENIED for lack of merit.
SO ORDERED. (Emphases in the original.)
** SEC. 2. Sitting En Banc or Division; Quorum; Proceedings.-—— The CTA may sit en banc or in three (3)
Divisions, each Division consisting of three (3) Justices.

Five (5) JTustices shall constitute a quorum for sessions en bane and two (2) Justices for sessions
of a Division. Provided, That when the required quorum cannot be constituted due to any vacancy,
disqualification, inhibition, disability, or any other lawful cause, the Presiding Justice shall designate any
Justice of other Divisions of the Court to sit temporarily therein.

The affirmative votes of five (5) members of the Court en basc shali be necessary to reverse
a decision of & Division but a simple majority of the Justices present necessary to promulgate a resolution
or decision in all other cases or two (2) members of a Division, as the case may be, shall be necessary for
the rendition of a decision or resolution in the Division Level. (Emphasis supplied.)

AN ACT CREATING THE COURT OF TAX APPEALS; approved on June 16, 1954,

AN ACT EXPANDING THE JURISDICTION OF THE COURY OF TAX APPREALS (CTA), ELEVATING ITS RANK TO

THE LEVEL OF A COLLEGIATE COURT WITH SPECIAL JURISDICTION AND ENLARGING 1TS MEMBERSIHIP,

AMENDING FOR TRE PURPOSE CERTAIN SECTIONS OF REPUBLIC ACT NO. 1125, AS AMENDED, OTHERWISE

KNOWN AS THE LAW CREATING THE COURT OF TAX APPEALS, AND FOR OTHER PURPOSES; approved on

March 30, 2004.

AN ACT ENLARGING THE ORGANIZATIONAL STRUCTURE OF THE COURT OF TAX APPEA LS, AMENDING FOR
THE PURPOSE CERTAIN SECTIONS OF THE LAW CREATING THE COURT OF TAX APPEALS, AND FOR OTHER

[ER N

19

PURPOSES; approved on June 12, 2008.
M SEC. 3. Court en bane; quorum and voting. — The presiding justice or, if absent, the most senior justice

in atrendance shall preside over the sessions of the Court en banc. The attendance of five (5) justices of
the Court shall constitute a quorum for its session en banc. The presence at the deliberation and the
affirmative vote of five (5) members of the Court en hane shall be necessary to reverse a decision of a
Division but only a simple majority of the justices present to promulgaie a resclution or decision in all
other cases. Where the necessary majority vote cannot be had, the petition shall be dismissed; in appealed
cases, the judgment or order appealed from shall stand affirmed; and on all incidental matters, the petition
or motion shall be denied.

25 PROPOSEN AMENDMENTS TO THE REVISED RULES OF THE COURT OF TAX APPEALS, A.M. No. 05-11-07-
CTA; dated September 16, 2008. '

26 The CTA En Banc was then composed of only seven justices. Voting 4:3; rollo ((3.R. No. 244155), pp.
59.78; Associate Justice Eriinda P. Uy penned the Decision, with the concurrence of Associate Justices
Juanito C. Castafieda, Jr., Esperanza R. Fabon-Victorino, and Cislito N. Mindaro-Grulla. Presiding Justice
Roman G. Del Rosarie wrote a Coucurring and Dissenting Opinion and joined in by Associate Justice
Catherine T. Manahan, /d. at 79-8§7. Associate Justice Ma. Belen M. Ringpis-Liban wrote a separate
Concurring and Dissenting Opinion; /d. ai 88-92,
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Four of the tax court justices?’ believed that the COMELEC’s petition
should be dismissed for its failure to seek a reconsideration of the Amended
Decision. Following this Court’s ruling in 4siatrust Development Bank, Inc.
v. Commissioner of Internal Revenue™ (Asiatrust), the justices held that the
Amended Decision had become fihal insofar as the COMELEC is concerned
and it may no longer question the merits of the case before the CTA En Banc.”
Three justices®® disagreed and opined that 4siatrust does not apply to the
case. They maintained that the CTA En Banc may properly assume
jurisdiction over the COMELEC’s petition for review. Also, the CTA Division
was bereft of jurisdiction to take cognizance of the COMELEC’s petition
given this Court’s ruling in Power Sector Assets and Liabilities Management
Corp. v. Commissioner of Internal Revenue’' (PSALM).**> The dispute is
between the CIR and the COMELEC, which are government agencies, hence,
the Secretary of Justice has jurisdiction to resolve the controversy.

Anent the CIR’s petition in CTA EB No. 1660, the CTA Ln Banc held
that Section 247(b) of the Tax Code applies regardless of whether the
employee unjustifiably refuses or neglects to perform his duty to withhold
and/or remit the subject tax. The fallo of the Decision® dated January 17,
2019 reads:

WHEREFORE, in light of the foregoing considerations, the
Petition “for Review filed by COMELEC in CTA B No. 1581 is
DISMISSED, considering that the required affirmative votes of five (5)
members of this Court En Banc were not obtained, pursuant to Section 2 of
RA No. 1125, as amended by RA No. 9503, in relation to Section 3, Rule 2
of the RRCTA; while the Perition for Review filed by the CIR i1 CTA EB
No. 1660 is DENIED for lack of merit.

Accordingly, the assailed Amended Decision dated January 3, 2017,
and the Resolution dated May 9, 2017, both rendered by the Court in
Division in CTA Case No. 8929, SHALL STAND AFFIRMED.

27 Associate Justices Erlinda P. Uy, Juanito C. Castafieda, Jr., Esperanza R. Fabon-Victorino and Cielito N.
Mindaro-Grulla; id. at 77.

23809 Phil. 152 (2017).

2 Id. at 168.

3 Ppresiding Justice Roman G. Del Rosario and Associate Justices Ma. Belen M. Ringpis-Liban and

Catherine T. Manahan.

31815 Phil. 966 (2017). See also Commissioner of Internal Revenue v. Secretary of Justice, 835 Phil. 931
(2018). ' ,

1 See Concurring and Dissenting Opinion of Presiding Justice Roman G. Del Rosario, with the concurrence
of Associate Justice Catherine T. Manahan; roflo (G.R. No. 244155), pp. 83-87.

3 Supra note 26. Penned by Associate Justice Erlinda P. Uy, with the concurrence of Associate Justices
Juanito C. Castafieda, Jr., Esperanza R. Fabon-Victorino, and Cielito N. Mindaro-Girulla. Presiding Justice
Roman G. Del Rosario wrote a Concurring and Dissenting Opinion; id. at 79-87, and joined in by
Associate Justice Catherine T. Manahan; id. at 77. Asscciafe Justice Ma. Belen M. Ringpis-Liban wrote

a Concurring and Dissenting Opinion; id. at 88-92; and rodlo (GR. No. 247508), pp. 33-52; penned by

Associate Justice Erlinda P, Uy, with the concurrence of Associate Justices Juanito C. Castafieda, Jr.,

Esperanza R, Fabon-Victorino, and Cielito N. Mindaro-Grulla. Presiding Justice Roman G. Del Rosario

- 53-61, and joined in by Associate Justice Catherine T.

n M. Ringpis-Liban wrote a Concurring and Dissenting

wrote a Concurring and Dissenting Opinion;
Manahan; id. at 51. Associate lustice Ma, Bels
Opinion; id. at 62-66.
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~ -~ . 414 [ v . - "
SO ORDERED .M (Frmphases and italics in the original.)

The COMELEC moved for reconsideration but was denied on May 20
201?.35 The CTA En Banc clarified that PSALM is not applicable because of
the irreconcilable repugnancy between Section 1%¢ of Presidential Decree
(PD) No. 2427 and Section 66,3 Chapter 14, Book IV of Bxecutive Order
(EO_). No. 292.% Thus, any dispute, claim, or controversy between a
constitutional office, such as the COMELEC, and another government office
or agency, such as the BIR, cannot be administratively settled or adjudicéted
in the manner provided under PD No. 242 and EO No. 292. '

Discontented_, the COMELEC filed a Petition for Review* with this
Court on July 3, 2019, docketed as G.R. No. 247508, after requesting for a
12-day extension.*! o

Meantime, on February 8, 2019, the CIR, through the Legal Division
ofthe BIR," filed a motion for extension oftime to file a petition for review®?
before this Court, docketed as G.R. No. 244155. The Petition for Review™
was filed on March 11, 2019,

M Rollo (G.R. No. 244155), p. 77; and rollo (G.R. No. 247508), p. 51

¥ Supra note 26, Penned by Associate Justice Erlinda P. Uy, with the concurrence of Associate Justices
Juanito C. Castafieda, Jr., Esperanza R. Fabon-Victorino, and Cielito N, Mindaro-Grulia. Presiding Justice
Roman G. Del Rosario wrote a Concurring and Dissenting Opinion; i, at 31-32, and Associate Justice
Ma. Belen M. Ringpis-Liban maintained a Concurring and Dissenting Opinion; id. at 30.The dispositive
portion of the Resolution reads: . _

WHEREFORE, in light of the foregoing considerations, COMELEC’s Mation for
Reconsideration is DENIED for lack of merit.
SO ORDERFED. (Emphases and italics in the original.)

¢ SEC. 1. Provisions of law to the contrary notwithstanding, all disputes, claims and controversies solely
between or among the departments, bureaus, offices, agencies and instrumentalities of the National
Government, including constitutional offices or agencies, arising from the interpretation and application
of statutes, contracts or agreements, shall henceforth be administratively settled or adjudicated as provided
hereinafter: Provided, That this shall not apply to cases already pending in court at the time of the
effectivity of this decree. (Emphasis supplied.); rolfo (G.R. No. 247508), pp. 26-27.

T PRESCRIBING THE PROCEDURE FOR ADMINISTRATIVE SETTLEMENT OR ADJUDICATION OF DISPUTES,
CLAIMS AND CONTROVERSIES BETWEEN OR AMONG GOVERNMENT OIFFICES, AGENCIES AND
{NSTRUMENTALITIES, INCLUDING GOVERNMENT-OWNED OR CONTROLLED CGRPORATIONS, AND FOR
OTHER PURPOSES; dated July 9, 1973.

B OQEC. 66, How Sefiled. — All disputes, claims and controversies, solely between or among the
departments, bureaus, offices, agencies and instrumentalities of the National Government, including
government-owned or controlled corporations, such as those arising from the interpretatior? and
application of statutes, contracts or agreements, shall be administratively settled or adjudicated in the
manner provided in this Chapter. This Chapter shail, however, not apply fo disputes involving the
Congress, the Supreme Cowt, the Constitutional Commissions, and local governments. (Emphasis
supplied.)

39 INSTITUTING THE “ADMNIBTRATIVE CODE OF 1987 signed o July 25, 1987.

0 Rollo (G.R. No. 247508), pp. 3-18.

4 fd. at 5-6. o
The CIR manifested that “on March 5. 2019, the [Office of the Solicitor General (OSG)] regretiably

informed the [Legal Division of the CIR] that it cannot represent the [CIR] in this case, and returned the
case folder so the [CIR] may be able 1o pursue ihe case on {ihe Legal Division’s] recommended legal
actiom;” rollo (G.R. No. 244155y, p. 12, :

B Id at 3-5.

W Td at 11222,
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The Present Petitions

G.R. No. 244155

In his petition, the CIR assails the CTA Division’s Amended Decision
dated January 3, 2017 and Resolution dated May 9, 2017 in CTA Case No.
8929, as well as the CTA En Banc’s Decision dated January 17,2019 in CTA
EB Nos. 1581 and 1660, raising as the sole issue that the CTA. Division erred
in holding that the COMELEC is not liable for deficiency interest. The
CIR avers that Section 247(b) of the Tax Code, which imposes the personal
liability for the accrued interest and penalty upon the respensible officer, does
not apply to constitutional commissions, such as the COMELEC. Further, the
imposition applies only when the accountable officer unjustifiably refuses or
neglects to perform his duty to withhold and remit the withholding tax. The
COMELEC should be made liable for the deficiency basic EWT plus interest
and penalty in the amount of P49,082,867.69.

G.R. No. 247508

In the other petition, the COMELEC claims exemption from all taxes
relative to the conduct of automated elections as authorized by law. The
COMELEC avers that subjecting the lease contract payments to Smartinatic
and Avante to EWT will violate RA No. 9369 since the bidders will bid at a
higher contract price to cover the EWT on the anticipated revenue. The issues
raised in G.R. No. 247508 may be summarized as follows:

1. On the procedural aspect, whether the COMELEC properly filed its
petition for review with the CTA En Banc without first filing a
motion for reconsideration of the CTA Division’s Amended
Decision dated January 3, 2017 considering this Court’s ruling in
Asiatrust. The applicability of PS4LM is likewise brought to the

fore.

On the substantive aspect, whether the COMELEC is liable for the
deficiency basic EWT and its increments on the income payments
made to Smartmatic and Avante for the lease contracts.

!\)

RULING
We deny the two petitions for lack of merit.
The CTA has exclusive appellate

jurisdiction to decide the dispute between
the COMELEC and the BIR on the

¥ Supranote 8,
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deficiency tax assessment: PI) No. 242
does not apply.

The instant case is different from the 2017 case of PSALM* which
involved a dispute between offices under the executive branch of the
government — PSAILLM and National Power Corporation, both government-
owned or controlled corporations, and the BIR, a government bureau. We
held, applying PD No. 242, that it is the Secretary of Justice (or the Solicitor
General or the Government C orporate Counsel depending on the issues and
the government agencies involved) who has the jurisdiction to settle all intra-
governmental disputes, including disputed tax assessments. The reason for
vesting jurisdiction to them is the President’s constitutional power of control
over all departments, bureaus, and offices under the executive branch that
cannot be curtailed or diminished by law. It is also in line with the doctrine of
exhaustion of administrative remedies that every opportunity must be given
to the administrative body to resolve the matter, and exhaust all options for a
resolution under the remedy provided by statute before brin ging an action in
or resorting to the courts of justice. However, the present case involves a
constitutional office, the COMELEC, which is not under the executive

department.

Indeed, PD No. 242 is not the law applicable for the settlement or
adjudication of disputes, claims, and controversies between a constitutional
office, like the COMELEC, and a government office, agency, or bureau, such
as the BIR. Section 1*7 of PD No. 242 specifically excluded constitutional
offices or agencies in its coverage. The exclusion is reiterated in the
Department of Justice Administrative Order No. 121* implementing PD No.

6 Supra note 31, _
47 Section 1 of PD No. 242, as published in the Official Gazette, Volume 69, No. 30, 6596-J to 6596-1.,

reads:
SEC. 1. Provisions of law to the contrary notwithstanding, all disputes, claims and
controversies solely between or among the departments, bureaus, offices, agencies and
instrumentalities of the National Government, including government-owned or controlled
corporations bnt excluding constitutional offices or ageneies, arising from the
interpretation and application of statutes, contracts or agreements, shall henceforth be
administratively settled or adjudicated as provided hereinafter: Provided, That this shall not
apply to cases already pending in court at the time of the effectivity of this decree. (Emphasis
supplied.) A
See however, Power Sector Assets and Liabilities Managemznt Corp. v. Commissioner of Internal
Revenue, supra note 31, at 993, which quoted Section | of PD No. 242 ag “Section 1. Provisions of law
to the contrary notwithstanding, all disputes, claims and c:onf_r'c)vcrsi$ solely between or among 'the
departments, bureaus, offices, agencies and instromentalities of the Natic:mai .GO‘/E:I‘_nrnCF‘ll', including
consfitutional offices or ageneies, arising from the interpretation and application of sFa(tu_tes, cqntracts
or agreements, shall henceforth be administratively settled or adjudlca[(?d as medpd he_remafte.r:
Provided, That, ihis shall not apply to cases already pending in court ai Aﬂ'l(i‘v time Q'E’ the e‘f‘fecq’va of thlSﬁ
decres.” (Emphasis supplizd.); PSALAM was quoted in Clommissicner of Mnternal Revenue v. Secretary of
Justice, supra note 31, o
4 RULES IMPLEMENTING PRESIDENT(AL DRCREE NO. 242 “PRESCRIBING THE PROCEDURE FOR
ADMINISTRATIVE  SETTLEMENT OR  AINUDICATION OF Dispu1rs, CLAIMS AND CONTROVERSIES
BETWEEN OR AMOMNG GOVERNMENT OFF AGENCIES  AND INSTRUMENTALITHES, INCLUDING
GOVIORMMENT-QWNED OR CONTROLLED CORPORATIONS, AND FoR Orier PURPOSES; dated July 25,

1973.

2
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242. Furthermore, Chapter 14," Book 1V of EO No. 292, which incorporated
the dispute resolution procedure in PD No. 242, states that the manner of
settling or adjudicating disputes, claims, or controversies provided therein
shall “not apply” to the constitutional commissions. Accordingly, the
COMELEC, being a constitutional office independent from the three branches
of the government, is not required to 80 through the procedme prescribed in
PD No. 242 and EO No. 292.

Instead, Section 4 of the Tax Code, in relation to Section 3, Rule 4 of
the RRCTA and Section 7 of RA No. 9282, which defined the exclusive
appellate jurisdiction of the CTA shall apply, viz.:

[Section 4, Title [, Tax Code]

SEC. 4. Power of the Commissioner to Interpret Tux Laws and to
Decide Tax Cases. — The power io interpret the provisions of this Code and
other tax laws shall be under the exclusive and original jurisdiction of the
Commissioner, subject to review by the Secretary of Finance.

The power to decide disputed assessments, refunds of internal
revenue taxes, fees or other charges, penalties imposed-in relation thereto,
or other matiers arising under this Code or other laws or portions thercof
administered . by the Burean of Internal Revenue i1s vested in the
Commissioner, subject to the exclusive appellate jurisdiction of the
Court of Tax Appeals.

[Section 3, ‘Rule 4, RRCTA)

SEC. 3. Cases Within the Jurisdiction of the Court in Divisions. —
The Court in Divisions shall exercise:

(a) Exclusive original or appellate jurisdiction to review by appeal
the following:

(1) Decisions of the Commissioner of Internal Revenue in
cases involving disputed assessments, refunds of internal
revenue taxes, fees or other charges, penalties in relation
thereto, or other matters arising under the National Internal
Revenue Code or other laws administered by the Bureau of
Internal Revenuel. ]

[Section 7, RA No. 9282

Sec. 7. Jurisdiction. — The CTA shall exercise:

4 Chapter 14, Book I'V of EO No. 262 reads:
: CHAPTER 14 »
Controversies Among Government Offices and Corporations

SEC. 66. How Settled. — All disputes, claims and controversies, svlely between or among the
departments, bureaus, cffices, agencies and Instromenialities of the National Government,
including goverpment-owned or conrolled corporations, such as those arising from the
interpretation and application of statutes, contracts or agreements, shall be administratively seitled
or adjudicated inn the manner provided in fhiis Chapter. This Chapter shall, however, not apply
to disputes involving the Congress, the Supreme Court, the Lomﬁmammai Commissions, and
local governmenis. (Hmpfiasis supplied.)

30 Pated November 22, 20135, in velation to RRCTA dated L‘S:.?pn;:mbc.r 16, 2008,
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(@) Exclusive appellate jurisdiciion to review by appeal, as herein
provided: '

(1) Decisions of the Commissioner of Internal Revenue in cases
involving disputed assessments, refunds of internal revenue taxes, fees or
other charges, penalties in [relation] thereto, or other matters arising under
the National Internal Revenue or other Jaws administered by the Bureau of
[nternal Revenue[.] (Emphases suppiied.) |

Since the issue here is the disputed assessment for deficiency basic
EWT for the year 2008 against the COMELEC, arising from its failure to
withhold the tax on income payments made to Smartiatic and Avante under
the lease contracts, the CTA has the exclusive appellate jurisdiction to take
cognizance of the COMELEC’s petition in CTA Case No. 8929.

The CTA En Banc may take cognizance
of the COMELEC’s petition for review
even without a prior reconsideration of
the CTA Division’s Amended Decision.

Section 1,°! Rule 8 of the RRCTA requires that an appeal to the CTA
En Banc must be preceded by the filing of a timely motion for reconsideration
or new trial with the CTA Division that issued the decision or resolution. In
Asiatrust, we held that the rule applies in an amended decision™ since an
amended decision is a different decision, to wit:

1xx }I]n order for the CTA En Banc to take cognizance of an appeal
via a petition for review, a timely motion for reconsideration or new trial
must first be tiled with the CTA Division that issued the assailed decision
or resolution. Failure to do so is a ground for the dismissal of the appeal as
the word “must” indicates that the filing of a prior motion is mandatory,
and not merely directory.

The same is true in the case of an amended decision. Section 3,
Rule 14 of the same rules defines an amended decision as “la]ny action
modifying or reversing a decision of the Court en banc or in Division.” As
explained in CE Luzon Geothermal Power Company, Inc. v. Commissioner
of Internal Revenue, an amended decision is a different decision, and
thus, is a proper subject of a motion for reconsideration.”® (Emphases
supplied; citations omitted.) '

Thus, the failure to file a motion for reconsideration or new trial on the

amended decision is a cause for dismissal of the appeal before the CTA Ln

51 RRCTA dated November 22, 2015, SEC. 1. Review of Cases in the Court £n Bane. — In cases falling

under the exclusive appeliate jurisdiction of the Cowrt en bane, the petition for x'evie‘jv of a de.cnslon. or
resolution of the Court in Division must be preceded by the filing of a timely motion for reconsideration
or new trial with the Division.

52 RRCTA, Rule 14, SEC. 3, dated November 22, 2015,

SEC. 3. Amended Decision. — Any action modifying or reversing a decision of the Court en banc

or in Division shall be denominated as Amended Decision.

55 dsietrust Development Bank, Inc. v. Commissioner of fnternal Revenue, supra note 28, at 167-168.
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Banc.>* Our ruling in Asiatrust was the reason for the divided opinion of the
CTA En Banc that led to the dismissal of the COMELEC’s petition in CTA
EB No. 1581. : ' '

We find, however, the COMELEC correctly instituted a petition with
the CTA En Banc without first seeking a reconsideration of the CTA
Division’s Amended Decision. Asiatrust and related cases do not share the
same factual milieu as in this case, and do not apply to the COMELEC. We
clarify.

In Asiatrust, the CTA Division canceled certain tax assessment notices
against Asiatrust Development Bank, Inc. (Asiatrust Bank) on the ground of
prescription, and rmaintained the documentary stamp tax and final withholding
tax (FWT) deficiency assessments. The CTA Division denied the CIR’s
motion for reconsideration, but it partly granted Asiatrust Bank’s motion and
set the case for hearing the reception of the originals of the documents
attached to the motion. On March 16, 2010, the CCTA Division issued an
Amended Decision modifying its original decision. It canceled the DST
assessment after finding that Asiatrust Bank is entitled to the immunities and
privileges granted in the Tax Amnesty Law and limited Asiatrust Bank’s
liability to the deficiency FWT. Only Asiatrust Bank moved for
reconsideration of the Amended Decision, and both parties filed a petition for
review before the CTA En Banc. When the case reached this Court, we upheld
the CTA En Banc in denying the CIR’s appeal on procedural grounds because
the CIR failed to secure reconsideration of the Amended Decision of the
CTA Division, in violation of Section 1, Rule 8 of the RRCTA.

The Court, in Asiatrust, cited the case of CE Luzon Geothermal Power
Co., Inc. v. Commissioner of Internal Revenue® (CE Luzon). In CE Luzon,
we held that the CIR correctly filed a motion for reconsideration of the CTA
Division’s Amended Decision because it was a different decision. The
amended decision modified and increased CE Luzon Geothermal Power Co.,
Inc.’s (CELG) entitlement to a refund or tax credit certificate from
P14,879,312.65 to P17,277,938.47; hence, the proper subject of a motion for
reconsideration anew on the part of the CIR. Notably. while the CIR moved
for reconsideration of the CTA Division’s Amended Decision, CELG did not.
Nevertheless, the Court did not rule o CELG’s non-filing of a motion for
reconsideration of the amended decision and proceeded to discuss the merits

of the case.

It will be observed in dsiafiust and CF Luzon that the amended decision
of the CTA Division is entirely new. The amended decision is based on a re-
evaluation of the pamcs *allegations or reconsideration of new and/or existing
evidence that were not considered and/or previously rejected in the original
decision. In Asiatrust, the casc was set for hearing, and the Court allowed

59 City of Manila v. Cosmos Rotiling Phil. Corp., 834 371, 384 (2018); dsiairust Development Bank, Inc. v.
Commissioner of Internal Revenue, supra note 28, at 168.
55767 Phil. 782 (2013).
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Asiatrust Bank to-submit additional evidence, which became the foundation
of the amended decision. Tn £ Luzon, the Court re-evaluated the pieces of
documentary evidence supporting CELG’s claim for refund of unutilized
input Value Added Tax and found it meritorious, thereby increasing the
amount it granted CELG for refund. In both cases, we held that the amended
decisions are proper subjects of motions for reconsideration.

In Cristobal v. Philippine Airlines, Inc.,” albeit a labor case, we
distinguished a decision or disposition that is the proper subject of a
reconsideration. We clucidated the propriety of filing a motion for
reconsideration as a requisite pleading vis-a-vis when it is prohibited:

The National Labor Relations Commission Rules of Procedure
prohibits a party from questioning a decision, resolution, or order, twice. In
other words, this rule prohibits the same party from assailing the same
judgment. However, a decision substantially reversing a determination
in a prior decision is a discrete decision from the earlier one. Thus, in
Poliand Industrial Ltd. v. National Development Co., this Court held:

Ordinarily, no second motion for reconsideration of a

Jjudgment or final resolution by the same party shall be
entertained. Issentially, however, the instant mofion is not
second motion for reconsideration since the viable relief it

seeks calls for the review, not of the Decision dated August

22, 2005, but the November 23, 2005 Resolution which
delved for the first time on the issue of the reckoning date

of the computation of interest [xxx.]

This Court ruled similarly in Solidbank Corp. v. Court of Appeals,

where the Labor Arbiter dismissed a labor complaint bur awarded the
employee separation pay, compensatory benefif, Christmas bonus, and
moral and exemplary damages. This was appealed tc the National Labor
Relations Commission by both parties. The Naticnal Labor Relations
Commission rendered a Decision affirming the Labor Arbiter Decision but
modifying it by deleting the award of moral and exemplary damages. On
appeal, the Court of Appeals ruled that the employce had been illegally
dismissed and, considering the cessation of the employer’s operations,
awarded the employee separation pay, backwages, compensatory benefit,
Christmas bonus, unpaid salary, moral and exemplary damages, and
[aﬁorney"s] fees. Then, the emplover bank filed a Motiog for
Reconsideration and a Supplenzental Motion for Reconsideration, w.l‘ule tbc
employee filed a Motion for Clarification and/or Partial MOUOI.I .1'01*
Reconsideration. The Couri of Appeals then issued an Amended Decision,
modifying the amount awarded as separation pay, backwages, and unpaid
. Afterwards, the employee filed ancther Motion for

salary. ‘
Reconsideration/Clarification, and the Court of Appeals again corrected the
amounts awarded as separation pay, backwages,. and unpaid salary. J:n 1ts
petition assailing the Court of Appeals Resolution, the employer bank

claimed that the Court’ of Appeals erved in granting the employee’s second

ding. This Court held:

motion for reconsideration, « prohibited plea

5819 Phil. 343 (2017). ‘ //
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The Amended Decision is an

entircly new decision which

supersedes the original devision,

for which a new motion for

reconsideration may be fifed

again.

Anent the issue of Lazaro’s “second” motion for
reconsideration, we disagree with the bank’s contention that it
is disallowed by the Rules of Court. Upon thorough
examination of the procedural history of this case, the

“second” motion does not partake the nature of a
prohibifed pleading beecause the Amended Decision is an
entirely new decivion which supersedes the originai, for
which a new motion for reconsideration may be filed again.

In Barba v. Liceo De Cagayan University, where the Court of
Appeals denied a motion for réconsideration from an amended decision
on the ground that it was a prohibited second motion for
reconsideration, this Court held that the prohibition against a second
motion for reconsideration contemplates ihe same party assailing the
same udgmcm

Prefatorily, we first discuss the procedural matler
raised by respondent that the present. petition is filed out of
time. Respondent claims that- petitioner’s motion for
reconsideration from the Amended Decision is a second
motion for reconsideration which is a prohibited pleading.
Respondent’s assertion, however, is misplaced for it should be
noted that the CA’s Amended Decision totally reversed and
set aside its previous ruling. Section 2, Rule 52 of the 1997
Rules of Civil Procednre, as amended, provides that no
second moftion for reconsideration of a judgment or final
resolution by the same party shall be entertained. This
conteniplates a situation where a second motion for
reconsideration is filed by the sameé party assailing the
same judgment or final resolution. Here, the motion for
reconsideration of petitioner was filed after the appellate
court rendered an Amended Decision totally reversing and
setting aside its previous ruling. Hence, petitioner is not
precluded from filing another motien for reconsideration from
the Amended Decision which held that the labor tribunals
lacked jurisdiction over petitioner’s conplaint for constructive
dismissal. The period to file an appeal should be reckoned not
from the denial of her motion for reconsideraijon of the
origim!"dc:cision, but from the date of petitioner’s receipt of
the notice of denial of her motion for reconsideration from
Amended Decision, And ag petitioner received notice. ot the
denial .of her motion for reconsideration from the Amended
Decision on September 23, 2010 and filed her pefition on
Noverber., 2010, or within the extension period pranted by
the Court to file the petition. her petition was {Hed on time,

Here, the National Labor Relations Cominission [s| May 31, 2011
Decision substantially medificad its Seple mh er 30, 26140 Decision. Thus,
petitioner was not preciuded ng reconsideration of the new
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decision of the Mational | shor Relations Commission, and it was clearly an
error for the Cowmt of \opeals to fipd - that petitioner’s petition for
[f‘ertiomri] was filed oot of time on hat around.”? (BEmphases supplied;
citations omitted.) ‘ '

The Court allowed the agurieved party to seek a reconsideration of the
new decision, resolution, or order because it substantially modified, altered,
or reversed the previous ruling of the Court. Corollary, a new ruling that is a
mere iteration of the previous one may not be reconsidered anew. ‘We
explained in Svstra Plilippines. lne. v Commissioner of Internal Revenue,®
that: | -

[Tilie denial of a motion for reconsideration 15 final. Tt means
that the Cowrt will no lon ger entertain and censider further arguments
or submissions from the parties respecting the correctness of its
decision or _resolution. It sigmifies that, s the Coore’s considered
view, nothing imore is left to be discussed, clarified or done in the
case since all issues raised have been passed upon and definitely
resolved. Any other issue which could and should have been raised
is deemed waived and is no longer available as ground for a second
motion. A denial with finality underscores that the case is considered
closed. Thus, as a rule, a second motion for reconsideration is a
prohibited pleading.® (Emphasis supplied).

Thus, we have prohibited the filing of a second motion for
reconsideration. Under Section 7,%° Rule 15 of the RRCT A, 1n relation to
Section 2,°" Rule 52 of the Revised Rules of Court, a second motion for

reconsideration is a prohibited pleading, and therefore, does not have any legal
effect. 1t will not toll the running of the period to appeal.©”

In the instant case, the Amended Decision of the CTA Division is not a
“new” deciston, but a reiteration of the Decision dated August 2, 2016. It was
not based on a re-evaluation or re-examination of documentary exhibits
presented by the parties. The CTA Division, without any modiﬁcaﬁon,
repeated in foto its discussion and ruling in the original decision that: (1) the
COMELEC is liable for the deficiency basic EWT for its failure to withhold
EWT on lease contract payments to Smartmatic and Avante; and (2) the
COMELEC is not liable for deficiency interest since the liability is imposed
on the responsible officer charged with the withhclding and remittance of the
tax. However, since the dispositive portion of the decision ordered t}.le
COMELEC to pay the entire amount of #49,082,867.69 "(e-ieﬁciency basic
EWT plus deficiency interest), the CTA Division reflected in the Amended

- . oy . Y . oy oEe S st DT 8L

3 Cristobalv. Philippive Aivlines, Inc., sipranote 55 at 252355,

8560 Phil. 261 (2007).

*Id. at 266-267

SEC. 7. No Second Motiva jor Reconsideration ar for new trial. - No party shall be allowed to file a
second motion for recansideration ol a decision, {inal resolution or order; or Foxf new mai.\ -

81 SEC. 2. Second miotion jor reconsideration. — Mo secand motion for recongideration of a judgment or
final resolution by the smme party shall be entertained. N

2. See Land Bank.of the Philippines v. 4vcoi Holdings and bguities, [rc., 562 Thil. 974, 983 (2007).
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Decision the COMELEC s Gorrect tigbility of P30_,(i45‘,542.62 without the
deticiency interest as discussed 9 the body of the ariginal Decision.”® Indeed,
the Amended Decision is a mere clarification, a correction at best, of the
amount due from the COMET F ' '

~ Accordingly, we hold that the COMELEC properly brought an appeal
to the CTA En Banc without first seeking (o reconsider the Amended Decision
dated January 3, 2017 of the' C'TA Division.

The COMELEC is not excmpt from the
obligation to withhold EWT,. -

The COMELEC claims exemption from deficiency basic EWT in the
amount of P30,645,542.62 under Section 12 of RA No. 8436, as amended,
which reads:

SEC. 12, Procurement of Equipment and AMarerials. — To achieve
the purpose of this Act, the Commission is authorized (o procure, in
accordance with existing laws, by purchase, lease, rent or other forms of
acquisition, supplies, equipment, materials, software, facilities and other
services, from local or foreign sources free from taxes and import duties,
subject to accounting and auditing rules and regulations. With respect to the
May 10, 2010 elections and succeeding electoral exercises, the system

¢ The digpositive portions of the two decisions may be compared as follows: -
Decision dated August 2, 2016 Amended Devisinn dated Janaary 3, 2017

' WHEREFORE, premises considerved, [the
COMELEC’s] Motion for Reconsideration is
PARTIALLY GRANTED. Accordipgly, the
dispositive portion of the assailed Decision dated
August 2, 2016 is hereby amended to read, as

follows:
WHEREFORE, the instant Petition for Review “WHEREFORE, the instant Petition for
is hersby PARTIALLY GRANTED. Review is hereby PARTIALLY GRANTED,
Finding that pc.ti("ioner. COMELEC has the Findfng {hat petitioner COMELEC has the

duty to withhold and remit the expanded | duty to withhold and remit the expanded
withholding tax from its payments to its suppliers, | withholding tax from its payments to its
the assessment for such failure to withhold and | suppliers, the assessment for snch failure to
remit the withholding taxes is UPHELD with | withhold and remit the withholding taxes is
respect to the basic deficiency expanded | UPHELD with respect to the basic deficiency
withholding ~ tax _assessment. | Accordingly, | expanded  sithhelding  tax  assessment.
petitioner COMELEC is ORDERELD TO PAY the | Accordingly,  petitioner C()J\/fEL[:iC is
respondent [CIR] the amount of P49,082,867.69 as | ORDERED TO PAY the ms;pendent [C.}RJ the
deficiency expanded withholding tax for taxable | amount of  #30,645,542.62 as deficiency
year 2008. ' expanded withholding tax for taxable year 2008.

However, petitioner '[‘(-_".IC)M'_E'i 200 shall pot However. petitioner JCOMELEC] shall not
be liable for the interests in addition fo the basic ! be held liable for ihe interests in addition to the
tax due, pursuani to Se?«:timis,’z-i"/(b’_) and 249 of the | basic tax dog, pursuant to Sections 247(b) and
NIRC of 1997, as amended. 249 of the NIRC of 997, a5 amended.

i
SO ORDERFED. Supra note 13, (Emphasis | S0 ORDERED.”
supplied.) ' ! o '
P BO-ORDERED. Swpra note 17, {Emphasis

spplied.)
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procured must have deruotistrated capanility and been successfully used in
a prior electoral exercise here or abroad. ’H'ilf‘lpdt on in the 2007 pilot
exercise shall nol be comdlusive of the system’s fitness. (Emphasis
supplied.) A

The COMELEC con‘reﬂd“ix wl 118 exempt from all taxes, direct or
indirect, personal or impersonal, relative to the conduct of automated elections
as authorized by law. The COMELEC claiy ms that mb;ect!ng the lease contract
payments to EWT will resultin 2 situation where the bidders will bid at a
higher contract price to cover the EWT on the anticipated revenue. Thus, the
COMELEC will indirectly be taxed in violation.of Section 12 of RA No. 8436
as amended. The COMELEC is mistakern. ’

In LG Electronics Phitippines, Inc v. Cowmissioner of Internal
Revenue, * the Court explained ‘the nature of: withholding tax and its
difference from direct and indirect tax ces, to wit:

Income tax is dlﬂenem from withholding tax, with both operating in
dmtmct systemis.

In the seminal case of Fisher v. Tr mm(m’ ihis court defined income
tax as “a tax on the yearly profits arising from p 101)@1‘1‘,7 professions, trades,
and offices.” Otherwise stated, income tax is the “lax on all yearly profits
arising from property. professions, trades or oiﬁu 'S, OT 88 & TAX 00 4 person’s
income; emo]l ients, profits and the llk :

On the -O'the'r hand, withholding tax is a method of collecting income
tax in advance. “In the operation of the withholding tax system, the payee is
the taxpayer, the person on whom the tax is lmpomi while the payor, a
separate_entity, acts no more than an agent of the g«)\umneut for the
collection of the tax in order to ensure its payment, Obviously, the amount
thereby used to settle the tax Hability is deemcd sourced from the proceeds
constitutive of the tax base.”

There are three reasons for the utilization of the withholding tax
system: “first, to provide the taxpayer a convenient manner o meet his
probable income tax hability; second, to ensure the collection of income tax
which can otherwise be lost or q'ub:,tantially reduced through failure fo file
the corresponding returns|;f and third, 1o mrpmw the. g,mcrunqcni s cash

flow.”

Jommercial Bonking Corporaiion v. Commissioner of

In Rizel <
Internal Revenue, this f‘f>urL ruled that “the Hability of the thhakoxdmg agent

is independerit from that of the taxpayer. ’}'nrth\, :

‘\

; ).".] 'mm ,m‘n«,d ’£
imor:cﬂ‘m ect to withholding fax. The withholding ag {'m
is liahle qm!} insofar as he failed to pe rmnm his -{hz’r‘y 1o
withhoi the tax and remit the same o the g government.
The liahility for the tax, however, remains with the taxpayer
because (he gain was realized and received by iy

the . becanse ‘t 18 ";.g.ﬂ:. {va

¢ 749 Phil. 155 (20747



Decision 18 (3.R. Nos, 244155 & 247508
L May 11,2021

The cause of action for failure to withhold taxes is different from
the cause of action arising from nen-payment of income taxes, “Indeed,
the revenue officers generally disallow the expenses claimed as deductions
from gross income, if no withholding of tax as required by law or the
regulations was withheld and remitted to the BIR within the prescribed
dates.” S

In Asia International Auctioneers, Inc. v. Commissioner of Internal
Revenue, respondent therein argued that petitioner was not entitled to the
grant of tax amnesty under Republic-Act No. 9480 as petitioner was deemed
a withholding. agent of the assessed deficiency value added tax and
deficiency excise tax. Petitioner was, thus, disqualified under Section 8 of
the law. This court rejected such contention:

The CIR did not assess ATA as a withholding agent
that failed to withhold or remit the deficiency VAT and
excise tax to the BIR under relevant provisions of the Tax
Code. Hence, the argument that AIA is “deemed” a
withholding agent for these deficiency taxes is fallacious.

Indirect taxes, like VAT and excise (ax, are
differcnt from withholding taxes. To distinguish, ia
indirect taxes, the incidence of taxation falls on one
person but the burden thereof can be shifted or passed
on to another person, such as when the tax is imposed-
upon goods before reaching the consumer who
ultimately pays for it. On the other hand, in case of
withholding taxes, the incidence and burden ¢f taxation
fall on the same entity, the statutory taxpayer. The
burden of taxation is not shifted to the withholding
agent who merely collects, by withholding, the tax duoe
from income payments to entities arising from certain
transactions and remits the same to the government.
Due to this difference, the deficiency VAT and excise tax
cannot be “deemed” as withholding taxes merely
because they constitute indirect taxes. Moreover, records
support the conclusion that AIA was assessed not as a
withholding agent but, as the one directly liable for the said
deficiency taxes. ‘

In this case, petitioner was assessed for its deficiency income taxes
due to the disallowance of several items for deduction. Petitioner was not
assessed for its liability as withholding agent. The two liabilities are distinct
from and must not be confused with each -pther.“ (Emphases supplied;
citations ornirted. ) :

There is no doubt that the withholding tax 18 not an internal revenue or
local tax, but a mode of collecting income tax in advance. The withholding
tax system was devised for three primary purposes: (1) to provide taxpayers a
convenient manner to meet their probable income tax liability; (2) to ensure
the collection of income tax which can otherwise be lost or substantially

65 Jdl. at 180-183.
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reduced through failure to {ile thé correspondin g returns; and (3) to improve
the government’s cash flow.% This results in administrative savings, prompt
and efficient collection of taxes; prevention of delinquencies, and reduction
of governmental effort to cojle ¢t taxes.through more complicated means and
remedies.”” Simply put, withholding tax is intended to facilitate the collection
of income tax. Therefore, unless the income recipient is exempt from income
tax, the payor is generally required to deduct and withhold EWT on income
payments made. Here, the lease contract payments to Smartmatic and Avante
are not exempt from the requirement of withholding under Section 2.57.5 of
Revenue Regulations (RR) No. 2-98 68 1~ .

SEC. 2.57.5. Exemption from Withholding. -— The withholding of
creditable withholding tax prescribed in these Regulaiions shall not apply
to income payimnents made to the {following:

(A) National government and its instrumentalities, including
provincial, city or municipal governments;

(B) Persons enjoying exemption from payment of income taxes
pursuant to the provisions of any law, general or special, such as but not
limited to the following: ' :

(1) Sales of real property by a corporation which is registered with
and certified by the Housing and Land Use Regulatory Board (HI.URB) or
HUDCC as engaged in socialized housing project where the selling price of
the house and Tot or only the lot does not exceed one hundred ciglity
thousand pesos (P180,000].007) in Metro Manila and other highly urbanized
areas and one hundred fifty thousand pesos (PP150,000[.00]) in other areas
or such adjﬁé’i'ed amount of selling price for socialized housing as may later
be determined and adopted by the HLURDB, as provided under Republic Act
No. 7279 and its implementing regulations;

(2) Corporations registered with the Board of Investments and
enjoying exemption {rom the income tax provided by Republic Act No.
7916 and the Omuiibus Investment Code of 1987

(3) Corporations which are exempt from the income tax - under ‘?ec
30 of the ‘NIRC, to wit: the Government Service Insurance System ((GS1S),
the Social "Sééurity System (SSS), the Philippine Health In_suyance
Corporation (PHIC),-the Philippine. Cl'narit‘y_-S\.:«/'ee_l,vsi’a'l::e:}' (T)'fﬁ;:re- (]::CSO)
and the Philippine Amusement and Guaming COI‘POTE[U(..)H (.\PAG(_..OR_);
However, the income payments arising from any activity which 1s conducted

: ey e YV . o L el
8 n Re: Declaratory Reliefon the validity of BIR Revenue Memorandun-Circular Ng_.ﬂb.) 20!1 Flal 1Ig/|gg
ihe Taxability of. Assuciation Dues, Membership Fses and Other Assessments/Charges Coliected by
i Y CAJ300 U - - PR . . o n? Terr . g
Condominium Corporations,” G.R. o, 215801, Japuary 15, 2020; Chamber of Real Estate and Builders
- o N C 7 . “ ... . i - N : }' .

Association Inc. v. Romindo, 628 Phil. 508, 535-536 (2010 N

! : -~ craie i i desocinfion Trc. v. Roraifo, 0. at 236
&1 Chamber of Real Estaie and Burfders ™ Associalion, fAc. V. o, ‘ ) - ) ?
e Q/P ‘re 424, “AN ACT AMENDIMG TRE NATIONAL INTERNAL REVENUE
24, “AN AT AME ,

5 [MPLEMENTING REPUBLICACT NO. & ]
e A JTHHOLDING O INCOME SUBIECT TO THE EXPANDED
' Mt TAX ON COMPENSATION,

CODE, AS AMENDED? RELATIVE 1O THE :

IO NG TAY AND FINAL WITHHGLIMNG TAK, SWITHHOLDING OF INCT
WITHHOLIING TAX AND FINAL WITHHOLNG TAX, : ME TaX ON CO .
WITHHOLDING OF CREDITAL LALUE-ADDED TAX AND CTHER PRERCEMTAGE TAXES; dated April 17,

1998.
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for profit or income derived from veal or personal property shall be subject
to a withholding tax as prescrited in these regulations.

Smartmatic and Avante are not part of the national or local government
nstrumentalities. They do not enjoy exemption from payment of income
tax under any provision of law. Well-settled is the rule that exemption from
taxation is never presumed. For iax exemption to be recognized, the grant
‘must be explicit'and express and cannot rest on vague implications.?® Absent
a clear grant of exemption from income tax in favor of Smartmatic and
Avante, income payments made to them for the lease contracts are subject to

the rules on withholding.

Meanwhile, the COMELEC’s obligation to withhold taxes is embodied
in Section 57(B) of the Tax Code and Sections 2.57.2(N) and 2.57.3 of RR

No. 2-98, which read:

9 Michel J Liwitlier Pawnshop, Tnc. v. Commissioner of Intes

[Section 57(B), Tax Code]
SEC. 57. Withholding of Tax at Source. -—
XX XX

(B) Withholding of Creditable Tax ar Source. — The Secretary of
Finance may, upon the recommendation of the Commissioner, require the
withholding of a tax on the items of income payable to natural or juridical
persons, ‘residing in the Philippines, by payor-corporation/persons  as
provided for by law, at the rate of not less than one percent (19%) but not
more than thirty-two percent (32%) thereof, which shall be credited against
the income tax liability of the taxpayer for the taxable year[.]

[Sections 2.57.2(N) and 2.57.3, RR No. 2-98]

SEC. 2.57.2. Income payment subject to creditable withnolding tax
and rates prescribed thereon. — Except as herein otherwise provided, there
shall be withheld a creditable income tax at the rates herein specified for
each class of payee from the following items of income payments 10 persons
residing in the Philippines:

XX XX
(N) Income pryments by povernment. — Income payments,

00[.00] and below, which are
made by a govermment office, national or local, including govermment-
owned or controlled corporations, on their purchases of goods from local

suppliers - One parcent (190)[.]

except any single purchase which is P19,0

XXX

SEC. 2.57.3. Persons reguired io deduct and withhold, — The

following persous are herchby constituted as withheolding agents for

i Revenue, 522 Phil. 693, 703 (2000).
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purposes of the creditabli iax required to be witliheld on income
payments enumerated in Section 2.57.2:

(A) In general, any junidical person, whether or not engaged in
trade or business; ‘

(B) An individual, with respect to payments made in connection
with his trade or business. However, insofar as taxable sale;, exchange or
transfer of real property is concerned, individual ‘buyers who are not
engaged in trade or business are also constituted as withholding agents;
[and]

(C) Ali government offices including government-owned or
controlled corporations, as well as provincial. city and municipal
governments. (Jimphases supplied.)

In Confederation for Urity, Recognition and Advancement of
Government Employees v. Commissioner, Bureau of Internal Revenue,® we
declared that the withholding tax system covers private individuals,
organizations, corporations, and even those exempt from income tax:

The constitutional guarantee of equal protection is not violated by an
executive i1ssuance which was issued to simply reinforce existing taxes
applicable to both the private and public sector. As discussed, the
withhelding tax system embraces not only private individuals,
organizations and corporations, but also -covers organizations exempt
from income fax, including the Government of the Philippines, its
agencies, instrumenialities, and political subdivisiens. While the assailed
RMO is a directive to the Government, as'a reminder of its obligation as a
withholding agent, it did not, in any manner or form, alter or amend the
provisions of the Tax Code, for or against the Government or its
employees.” (Iimphasis supplied.)

Verily, the COMELEC’s exemption from taxes and import duties on
the lease of election voting machines under Section 12 of RA No. 8436, as
amended, is distinct from its liability as a withholding agent for the
government. At the risk of being repetitious, one may be exempt ”ﬁ‘om the
obligation te pay income tax but may still be liable for withholding the tax on
income payments made to taxable entities. The first is based on Personal’ tax
liability, while the second is premised on its duty as a withholding agent to
withhold the taxes paid to the payee.”

The COMELEC is FKable only for
deficiency basic EWT.

835 Phil. 297 (2013).

7 1d. at 335-336. . e 14 201
72 Spe Commissioner of taternal Revémue v. La Flor Dela Isabela, fze., G.R. No. 21 1289, January 14, .
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Section 2517 ol the Tax Code makes the agent personally liable for the
tax not witltheld, or not accounted for and re emitted, and applicable penalties.”
As aptly discussed in Commissioneyr of Internal Revenue v. Procter & Gamble
Philippines Manufacturing Corp.."

xxx It thus becomes importan! to note that under Section [33(¢)] of
the NIRC, the withhiolding agent who is “required to deduct and
withbold any tax™ is made “personally liable for sueh ¢tax” and indeed is
indernified against any claims and demands which the stockholder might

vish to make in questioning the amount of pavinents effected by the
withholding agent in accordance with the provisions of the NIRC. The
withholding agent, P&G-Phil., is directly and independently liable for
the correct amount of the tax that should be withheld from the dividend
remittances. The withholding agent is, moreover, subject to and lable
for deficiency assessments, surcharges and penalties showld the amount
of the tax withlield be finally found to be less than the amount that
should liave been withheld undér law,

A “person lable for tax” has be:n held to be a “person subject to
tax” and properly considered a “taxpayver.” The terms “liable for tax” and
“subject to tax” both connofe legal obligation or duty to pay a tax. Tt is very
difficult, indeed conceptually impoqsible to consider a person who is
statutorily made “liable for tax” as not * “subject to tax.”. By any reasonable
standard, such a person should be regarded as a party in interest, or as a
person having sufficient legal interest, to bring a suit for refund of taxes he
believe.\s were iﬂegzﬂly collected from him.”® ( Em ha%w “upplkd )

The COML[ b ddmmed that it did not withhold EW'T on the payments
made to Smartmatic and Avante for the lease contracts. it failed to neﬁform its
duty as a with hc;urimg agent required to deduct, withhold and remit the tax to
the government. Consequently, the COMELEL becomes pers onally fiable for
deficiency tax equwmu.t to the amount not withheld.”” The CTA noted that
the COMELEC and the CIR stipulated that the COMELEC did not withhold
the amounts 'of £26,269,583.62 and $4,375, 959.00 on income payments to
suppliers for the lease of electronic voting machines.™ Accordingly, we
sustain the assessment for deficiency basic EWT against the COMELEC for
the year 2008 1o 1 .l_w amecunt of P30,06¢ l5,54° 62, ‘

hold that 'tfh@ COMEL 1 (15 niot Hable for deficiency

Anent penalfies, we
g of the CTA Division in its

interest. The CIR. did not question the rulin

2 SEC, fal /au’mr) of & Withholding Agear 1o Collect and Remit Tax., — Any person required to

withhold, account for and remit any tax impased by this Code or who willfully fails to withhold such tax,
vade any such tax or the payment

or acconnt for and remit such 03N, oF aids ov abets i any manner o evad
thereof, shall, in addition to other penalties provided tor under thiz Chapter, e finble upon conviction
to a penalty equal to the total amennt ol the tax not wﬂ_,n.hr.:lo, o ot aeecusted for and remitted.

(Emphases supplicd. ) .
1 Sag Commissiones of futerngd Ravenue v Conrl aof Tex A
S 0871 Phil 425 (1991, quoted in Clammissiona” of Interel

note 72. : .
S Commissioner nf 1'17[**) rerl- Pmar/'/ﬂ v. Proceer & Gamble Fhilippined \/:m i curing Corp., id. at 441-

361 PR 103, 117 (1999).

{noetds, 3

Revenue . La flor Dela Isabela, Inc., supra

442, .
" See Commissioner o Flnteril Revestire v Malayan fnsurarce Co, Ine, 129 15'!125. 165, 168 (1967).

§ Scem/fo(&f? No 244 155), p. 4.

~J
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Decision dated August 2, 2016, thai the {'"'\L)T‘ (HLECs liability is limited to
the deficiency basic FWT of P30,645.542.62 and does not include interest
under Section. 2497 of ﬂu, Tax Code, ‘i -was only in his motion for

reconsideration 01 the Anended Degi jston dated January 3, 2017 that the CIR
argued that the COMBLEC is also liable for de ficiency inferest. However, the
Amended Dep_lt»,.(m is By no means a new decision that may be the s subject of
a reconsideration. It follows, thérefore, that the CIR lost his right to question
the CTA Division’s proncuncement against:the COMELEC"s iiability for
interest on deficiency basic EWT when he failed fo seek a reconsideration of
the Decision dated August 2, 2016. The CTA Division’s finding that the
COMELEC is not liable for deficiency interest became final and shall be
binding upon the CIR.

In like manner, . the CTR cannot raise for the first time in his motion for
reconsideration of the Amended Decision dated Januavy 3, 2017 that the
responsible officer for the withholding and remittance of EWT should be
ordered to pay the accrued interest on the COMELECs deficiency basic
EWT. Again, the Decision dated August 2, 2016 of the CTA Division had
attained finality insofar as the CIR is conce rned when he failed to seek a
reconsideration of the Decision. It is too late in the day for him to raise this

e
new issue, Accordingly, we deny the CI R s petition for lacl of merit.

FOR THESE REASONS, the Pumom for Review on Certiorari filed
by the Commissiener of Internal Revénue in G.R. No. 244155 and the
Commission on Elections in G.R. No. 247508 are DENIED for lack of merit.
The Court of Tax Appea]s En Banc’s Decision dated January 17, 2019, and
Resolution dated May 20, 2019, in CTA EB Nos. 1581 and 1669, are SET
ASIDE. The L,ommlssmv on Elections is ORDERED TO PAY the amount
of P30,645,542.62, representing the du”uu;c v ba isie expanded withholding

tax for the tmﬁab‘:p year 2008.

SO ORDERED.

7 SEC. 249, Inlerest, — . . , " _ ) o
(A) in General. - - There shall be assessed und eollected co any unpaid amount ef tax, interest at the‘ rate

of twenty pereent (2 Yol per annum, or such higher rate as may be prescribed by rules and regulations,

from the date prescribed for pavment until the amount is fidfy paial.] o o A

(B) Deficiency Interast. —— Any deficiency iy the tax dae, as ihe term is defined in this Code, ,Elllall bei
which 3 e wd and collected

suhiect to the interest prescribed in Subsection (A hereaf, which interest shall be assessed and collec

from the date prescr hed foi its payment unti! the fuil pu\/lnl(‘ﬂ" théreot]
(C) Delinguency Interest, - tn case of failure to pay:
(]) The amount-of the tax (‘m Of anw retur rec ;uun d to be hlr d, or

2) The amount of the tax due for V'hn b o reluin is reguived, or »
(3) A deficiency tax, or agy surchaige or in thereon on rhegme date appearing i the notice and
demand of the Commigsioner, there shiall be as: sed and collected on the unpaid amount, interest at the
vare prescribed in mn, section Ux) feveaf until the amount is fally paid, which intevest shail form part of

the rax.
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