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RESOLUTION 

INTING, J.: 

Before the Court is a Petition for Review 0.11 Certiorari 1 assailing 
the Resolutions dated April 21, 201 52 and August 6, 20153 of the Court 
of Appeals (CA) w]· ich, respectively, dismissed the appeal and denied 
the Motion for Reconsideration4 in CA-G.R. CV No. 102707. 

The Antecedents 

The instant case emanated from an Ex Parte Petition for Writ of 
Possession,5 docketeJ as LRC Case No. M-5246, for the issuance of a 
writ of possession fi led by the Philippine Savings Bank (respondent) 

1 Rollo, pp. 8- 16. 
Id. at 18-21 ; penned by Associate Justice Danton Q. Bueser with Associate Justices Apolinario D. 
Bruselas, Jr. and Edwin D. Sorongon, concurring. 
Id. at22-2~. 

• CA r offo. pp. 90-92. 
; Records, pp. 1-5. 
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over Unit No. 602, Cianno Plaza Condominium in Makati City (subject 
property). 

In support cf its petition, respondent made the following 
assertions: 

On September 12, 2006, spouses Jenny S. Liao (Jenny) and Chi­
Horng6 Liao (Chi) (collectively, Spouses Liao) obtained a loan from 
respondent in the amount of P2,446,000.00.7 By reason of the loan, 
Spouses Liao executed a promissory note with real estate mortgage 
(REM) over the subject property covered by Condominium Certificate of 
Title (CCT) No. 97781 8 in the name of Jenny. However, despite demand, 
Spouses Liao failed to settle their obligation prompting respondent to 
institute an extrajudicial foreclosure over the REM. Later, the disputed 
subject property was sold at a public auction with respondent as the 
highest bidder. A certificate of sale was then issued to respondent and 
registered with the ("?'-egister of Deeds of Makati City on January 15, 
2008.9 

Spouses Liao failed to exercise their right of redemption which 
expired on January 15, 2009. 10 Thus, respondent demanded Spouses Liao 
and all those claiming rights under them to var:ate and turnover the 
possession of the subject property, but to no avail. Thus, being the 
successful purchase1 during the public auction, respondent was duly 
authorized to apply for the issuance of a writ of possession over the: 
subject property. 11 

For his part, Liao Sen Ho (petitioner) filed an Opposition-in­
IntE'rvention12 on the petition for writ of possession. He claimed that he 
was the owner of th, subject property; and that the CCT in the name of 
Jenny was fake. 

6 Referred to as Ch i-Horing in some parts of the records. 
7 Records, p. 42. 
s Id. at I 0. 
9 Id. at 1-2. 
10 Id. at 3. 
I I Id. 
12 Id. at 37-40. 
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Proceed.-ngs before the Regional Trial Court (RTC) 

On Septembu 2, 2009, the RTC denied 13 the Opp~sition-In­
Intervention.14 It ruled that a petition for a writ of possession is a 
summary proceeding unde1iaken ex parte to er,force a party's right to 
possession over a prope1iy bought during a for~closure sale. The RTC 
highlighted that in resolving the petition, its jurisdiction was limited into 
considering the evidence presented to enforce the possessory right of the 
applicant and detennine the basis, if any, for the issuance of a writ of 
poss~ss1on. 

On February 8, 2010, the RTC denied15 petitioner's Motion for 
Reconsideration. 16 

Eventually, f1e RTC rendered its Decision17 dated November 22, 
2010 granting the petition for writ of possession. It ruled that the 
evidence adduced f1Jlfilled the requirement for the issuance of the writ. It 
underscored that respondent was the absolute and legal owner of the 
subject prope1iy and having consolidated its r ight thereto, respondent 
was entitled to its p0ssession. 

Thereafter, p-.::titioner filed a Motion for the Consolidation 18 of the 
petition for writ of 9ossession (LRC Case No. lvl-5246) and the case for 
annulment of the rr;o1igage agreement and pron1issory note that he filed 
against Spouses Lia.o (Civil Case No. 11-619). 

On October 29, 2013, the RTC denied 19 the motion for 
consolidation on th.~ ground that its Decision dated November 22, 20 l 0 
in LRC Case No. M-5246 was already in the execution stage; and that 
petitioner did not pt'esent any evidence in suppmi thereof. 

1.1 See Order dated Septer,1 ber 2, 2009 of Branch 60, Regional Tri:i ' Court, City of Makati, id. at 70-
71: pe11ned by Judge M:1rissa Macaraig-Guillen. 

1
~ Id a, 37-40. 

15 See Resolution dated February 8, 20 I 0, id. at 120-1 2 1; pew,,:d by Acting Pres iding Judge J. 
C<!drick 0. Ruiz. 

16 ld.at4l4-416. 
17 Id. at 180-182. 
18 Id. at 370-373. 
I'' See Resolu tion dated (_ ·ctober 29, 201 3, CA rollo, pp. 17-1 8; p~nned by Acting Presiding Judge 

Maria Amifaith S. Fide, ~Reyes. 
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Thereafter, the RTC denied20 petitioner's Motion for 
Reconsideration;2 1 thu.s, he filed an appeal22 with the CA. 

Proceedings before the CA 

On September 22, 2014, the CA issued a notice to file an 
appellant's brief to p ,~titioner. 

Nonetheless, _?etitioner failed to submit an appellant's brief. 
Instead, he filed an /ippeal Memorandum23 with the Court on December 
15, 2014. 

On January 9, 2015, respondent filed a Manifestation with 
Omnibus Motion (for the Striking Out of the Appeal 
Memorandum/Dismissal of the Appeal or Additional Time to Submit 
Appellee1s Brief).24 Respondent alleged, inter alia, that the appeal should 
be dismissed because petitioner submitted an Appeal Memorandum, not 
an appellant's brief, in contravention of the Notici: dated September 22, 
2014 and the provisions of the Rules of Court. 

On April 21, 2015, the CA dismissed25 the 2ppeal. 

The CA decreed that ten days after the expiration of the 
reglementary period to file brief, pet1t10ner filed an Appeal 
Memorandum instead of an appellant's brief. h also elucidated that 
petitioner's Appeal M-emorandum contained serious defects as it failed to 
comply with the requirements under Section 7,26 Rule 44 of the Rules of 
Comi. 

The CA further ruled that even if the Appeal Memorandum be 

10 See Resolut ion dated April 3, 20 14, id. at 19-20. 
1 1 Records, pp. 4 14-416. 
11 See Notice of Appeal da1 t d April 26, 2014, CA ro/lo, pp. 2 1. 
13 Id. at ~ 1-50. 
14 /d.at75-77. 
2

:1i Rolio, pp. 18-2 1; 
16 Section 7, Rule 44 of the Kules ofCouti provides: 

SEC.7. Appellant's f'rief. - It shall be the duty of the appellant to file with the court, 
within forty-five (45) d -ys from rece ipt of the not ice of the cleri: that a ll the evidence, oral 
and documentary, are , ttached to the record, seven (7) copies , f his legibly typewritten, 
mimeographed or printed brief, with proof of service of two (2) copies thereof upon the 
appe llee. ( 10a, R46) 
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treated as an appellant' s brief, it would still fail since petitioner did not 
observe the requirements under Section 1227 of Rule 44. Specifically, 
Section 12 requires that for the allowance of an extension of time to file 
brief, the movant r.-rnst establish good and sufficient cause for the 
extension and the motion for extension must be filed before the 
expiration of the tin.,:: sought to be extended. 

In conclusion, the CA ruled that the appeal must be dismissed as 
the nonfiling of a brief is a recognized ground to dismiss an appeal 
pursuant to Section 1 (e ),28 Rule 50 of the Rules of Court. 

With the deni,1129 of his Motion for Reconsidcration,30 petitioner 
fil ed the instant Petition for Review raising the solr! issue as follows : 

Whether the 1.-:A erred in dismissing the appeal on technical 
grounds.31 

Our Ruling 

The Court is once again confronted with a petlt10n asking for 
liberality for us to SfJ aside procedural rules and resolve the case on the 
merits. More particularly, petitioner contends that respondent and 
Spouses Liao committed deceit and fraud against him. He also insists 
that the issuance of the writ of possession in fa I or of respondent was 
without merit becaus::- he is the owner of the subject property. 

The contentio1. s of petitioner are untenable. 

27 Section 12, Rule 44 of the Rules ofCou11 provides: 
SEC. 12 . Extensio1• of Time for Filing Briefs. - Extension of time for the 

tiling of briefs will n,,t be allowed, except for good and sufficient cause, and only if the 
motion for extension is tiled before the expiration of the time sought to be extended. ( l 5, 
R46) . 

28 Section l(e), Rule 50 ofthe Rules of Court provides: 
SEC. I. Grounds / ,r Dismissal of Appeal. -- An appeal may be d ismissed by 

the Coun of Appeals, on its own motion or 0 :1 that of the a~•pe llee, on the fo llowing 
grounds: 

XXX 

(e) Fai lure of the appe llant to serve anf ti le the required 
number of copies of ;,is brief or memorandum within the tin •'. provided by these Rules; 

XX X 

"
9 Rnllo, pp. 22-23 . 

3° CA rollo, pp. 90-92 
31 Rol/o,p. l2. 
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First, pet1t10ncr raises factual matters which are not w.ithin the 
scope of a petition under Rule 45 of the Rules of Court. Time and again, 
we have stressed that the Court is not a trier of facts and solely questions 
of law may be raised in a petition for review on certiorari. 32 While there 
are recognized exceptions to this rule, none of which was established in 
this case. 

Second, the dismissal of petitioner's appeal with the CA was 
wan-anted. Section 1 ( e) of Rule 50, of the Rules of Court, provides that 
the appellant must file with the CA an appellant's brief and failure to do 
so within the allowable period is a ground for the dismissal of the appeal, 
to wit: 

RULE 50 
Dismissal of Appeal 

Section : . Grounds for Dismissal of App<-.:al. - An app.eal 
may be dismisseJ by the Court of Appeals, on its own motion or on 
that of the appellf:e, on the following grounds: 

XXX 

(e) Fai lure of the appellant to serve and file the required 
number of copies of his brief or memorandum within the time 
provided by thes1: Rules[.] 

The word "may" is used in Section 1 of Rule 50 which implies 
that the dismissal of the appeal due to the grounds stated therein is not 
mandatory but only discretionary. This means that the failure to file 
appellant's brief within the reglementary period v~·ould not automatically 
result in the outrigr.t dismissal of the appeal a~ the CA is bound to 
exercise its sound di5cretion whether to allow the appeal to proceed or 
not. To be sure, the ;,llowance of the appeal despi te the failure to file an 
appellant's brief must be decided by the CA taking into account all the 
factors surrounding the case. Its discretion must be exercised with due 
regard to justice and fair play under the circumstances.33 

In National Gi·id Corporation of the Philiprines v. Bautista,34 the 
Court also underscored the guidelines as regards the nonfiling of 
appellant's brief, to wit: 

32 See /Jascual v. Burgos, e! ,,I., 776 Phil. 167, 181-182(20 16). 
JJ Sindophif, Inc. v. Repubfi, , G.R. No. 204594. November 7, 2018. 
-'• G.R. No. 2321 20, Septem )er 30, 2020. 
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(1) The ger,1:ral rule is for the Court of Appeals to dismiss an 
appeal when no appellant's brief is filed within the reglementary 
reriod prescribed by the rules; 

(2) The pow .:r conferred upon the Court of Appeals to dismiss an 
appeal is discretionary and directory and not ministerial or mandatory; 

(3) The faihre of an appellant to file his brief within the 
reglementary penod does not have the effect of caLsing the automatic 
dismissal of the appeal; 

( 4) In case of late filing, the appellate court has the power to still 
allow the appeal; however, for the proper exercise of the co mi's 
leniency[,] it is imperative that: 

(a) the circumstances obtaining warrant the court's liberality; 
(b) that strong considerations of equity j::stify an exception 

to the procedural rule in the interest of substantial justice; 
(c) no waterial injury has been suffered by the appellee by 

the d~lay; 
(d) ther1..'. is no contention that the appellee's cause was 

prejudiced; 
(e) at le·1st there is no motion to dismiss fi 1cd. 

(5) In case c f delay, the lapse must be for a reasonable period; 
and 

(6) Inadvertrnce of counsel cannot be conside~·cd as an adequate 
excuse as to call for the appellate comi's indulgenct except: 

(a) where the reckless or gross negligence of counsel 
depr>i-:;:s the client of due process of law; 

(b) when application of the rule will result in outright 
deprivation of the client's libe1iy or property; or 

(c) whe,·e the interests of justice so require.35 

In the case, for no apparent reason, petitioner did not file with the 
CA a timely motion for extension to file a brie.:. Moreover, after the 
lapse of the period to file brief, he submitted an Appeal Memorandum 
instead ofan appellant's brief as required under Sl'.Ction 7, Rule 44 of the 
Rules of Court. Addic:d to this, in his Motion for Reconsideration on the 
denial of his appeal, petitioner did not explain why he did not submit an 
appellant's brief, oth,~r than stating that his former counsel prepared and 
made him sign the ,'._ppeal Memorandum. Taking into account all these 
matters, the Court finds no strong considerations of equity that will 
justify the liberal application of the rules of procedure in the case. 

Third and more importantly, the Court observes that petitioner did 
not fi le a Motion for Reconsideration on the RTC:s issuance of a writ of 
possession in favor of respondent. Instead, h.; filed a motion to 

ii Id Cita1ions omitted. 
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consolidate LRC Case No. M-5246 and Civil Case No. 11-619 which the 
RTC eventually denied. Thus, strictly speaking, the subject of the appeal 
(before the CA) Wo3 not the RTC )s grant of the petition for writ of 
possession, but the denial of petitioner's motion to consolidate. Without 
a timely motion for reconsideration on the RTC Decision dated 
November 22, 2010 which granted the petition for a writ of possession, 
the ruling had already attained finality and can no 1,onger be disturbed by 
the Court. 

The Court had repeatedly emphasized in jurisprudence the 
significance of the pi inciple of immutability of judgment. Indeed, once a 
judgment becomes final, it becomes unalterable and immutable. Its 
enforcement cannot be prevented as the immediate enforcement of the 
rights of the parties, embodied in a final judgmem, is a vital component 
of the ideal administration of justice. Hence, the Court frowns upon any 
delay in the executi ,~,n of a decision that is already final and executory. 
Definitely, any "rernedy intended to frustrate, t·,uspend, or enjoin the 
enforcement of a final judgment must be granted with caution and upon 
a strict observance of the requirements under existing laws and 
jurisprudence. "36 

It is beyond c2,.·1il that to pennit petitioner's appeal before the CA 
to proceed would unduly prejudice the cause of respondent as the grant 
of the petition for \\Tit of possession in its favor had already become 
final and executory. :rn fact, the RTC had emphasized on the matter when 
it denied the motion to consolidate declaring that its decision of 
November 22, 2010 was in the execution stage. 

All told, petitioner' s appeal has become unnecessary sonsidering 
that the circumstances obtaining do not warrant the liberality of the 
Court. 

WHEREFORE, the petition is DENIED. The Resolutions dated 
April 21, 2015 and August 6, 2015 of the Court of Appeals in CA-G.R. 
CA-G.R. CV No. 10':.'.707 are hereby AFFIRMED. 

'
6 l agua v. Cnurt qf Appeal-', el at. , 689 Phil. 452, 46:2 (20 I 2), c itin§, Pahila-Garrido v. Tortogo, et 

a/. , 671 Phii.32 1, 326(201 2). 



Resolution 

SO ORDERED. 

WE CONCUR: 

Associate J. ,tstice 
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