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The pardoned being is not the innocent being.”
- Emmanuel Levinas'

“Without being forgiven, released from the
consequences of what we have done,

our capacity to act would, as it were, be confined to
one single deed from which we could never
recover; we would remain the victims of its
consequences forever, not unlike the sorcerer’s
apprentice who lacked the magic formula to

break the spell.”

- Hannah Arendt?

Before this Court is a Plea for Judicial Clemency filed by former
Sandiganbayan Justice Gregory S. Ong (Ong).

In the 2014 case of In Re: Ong,’ this Court had dismissed him from
the service for gross misconduct, dishonesty, and impropriety, all in violation
of the New Code of Judicial Conduct.

The administrative case was brought about by Ong’s participation in a
criminal case involving Janet Lim Napoles (Napoles). Back in 2010, he
concurred in the Sandiganbayan case of People v. Lt. Gen. Edgardo Viray
Espinosa® (Kevlar case), where Napoles, among others, was charged with
malversation of public funds through falsification of public documents and
violation of Section 3(e) of Republic Act No. 3019.

The case unraveled the anomalous sale of 500 U.S.-made Kevlar
helmets worth P3,865,310.00 to the Philippine Marine Corps. It was alleged
that Napoles’s dummies siphoned off the money and the helmets were not
delivered as promised.’

The Sandiganbayan Fourth Division eventually acquitted Napoles in
the decision concurred in by Ong.” It found no malversation for lack of
evidence showing that the accountable officer participated in preparing the
procurement documents. For the accountable officer’s lack of guilt, all of
the accused were consequently acquitted of the charge ®

On the charges cof falsification, the Sandiganbayan found that the

EMMANUEL LEVINAS, TOTALITY AND INFINITY 283 (1969).

HANNAH ARENDT, THE HUMAN CONDITION 237 (1958),

743 Phil. 622 (2014) [Per Curiam, En Banc].

The October 28, 2010 Decision in Crim. Case No. 26768-69 was penned by Justice Jose R. Hernandez,
“and concurred in by Associate Justices Gregory S. Ong and Maria Cristina J. Cornejo of the

Sandiganbayan Fourth Division, <https:/sb. judiciary.gov.ph/DECISIONS/2010/]_Crim_26768-

23769_Espinosa,%20et%20al_10 28 2010.pdf>,

See In re: Ong, 743 Phil, 622 (2014) [Per Curiam, En Banc].

Id. at 630,

See October 28, 2010 Sandiganbayan Decision,

See In re: Ong, 743 Phil. 622 (2014) [Per Curiam, En Banc].
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property inspection and acceptance report were falsified in conspiracy with
the dealers. All the accused were found guilty of falsification, except for
Napoles. In acquitting Napoles, it ruled that even if she owned the bank
account where the 14 checks Were deposited, there was no overt act on her
part which equates to conspiracy.’

In 2013, news broke out about the “pork barrel scam,” the highly
controversial story that involved the malversation of billions of government
funds through bogus foundations. In the course of a Senate Blue Ribbon
Committee investigation, Benhur Luy (Luy), Napoles’s cousin and personal
assistant, and Marina Sula (Sula), Napoles’s former employee, testified that
their former boss had settled the Kevlar case through Ong, who visited her
twice in her office.!”

Luy further testified that the second time Ong went to their office,
Napoles offered him to invest his money in the Armed Forces of the
Philippines and Police Savings and Loan Association, Inc. (AFPSLAI),
which offers a high annual interest rate of 13%. Ong agreed to invest B25.5
million, which would generate an interest of £3,102,000.00. Napoles then
issued checks to give the interest in advance.!!

Around this time, a photo likewise caught the public’s attention. It
showed Ong and Napoles together, along with former Senator Jinggoy
Estrada (Estrada), another personality embroiled in the controversy.!'?

This Court accordingly conducted a motu proprio investigation and
required Ong to submit his comment. In his Comment, Ong denied any
irregularity in the Kevlar case and explained that he did not know Napoles
while it was pending.'?

Explaining away his meeting with Napoles in her office, Ong insisted
that the photo was captured during a party hosted by Estrada in 2012."* He
said that he simply visited Napoles to thank her for helping him access the
robe of the Black Nazarene, which he believed would heal his prostate
cancer. He maintained that there was nothing improper in his conduct
because Napoles no longer had a case pending before the Sandiganbayan.'s

Upon evaluation, this Court assigned the case to retired Justice
Angelina Sandoval-Gutierrez, who then recommended that Ong be found

9 1d. at 650.

10 fd. at 654.

HooId.

12 1d. at 643—644,

13 1d. at 641-642 and 649.
M 1d. at 646,

5 1d. at 648649,
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guilty of gross misconduct, dishonesty, and impropriety.'®

In 2014, this Court found Ong guilty of gross misconduct, dishonesty,
and impropriety. He was dismissed from the service, with forfeiture of all
retirement benefits and with prejudice to reemployment in government
service, thus: '

WHEREFORE, the Court finds respondent Sandiganbayan
Associate Justice Gregory S. Ong GUILTY of GROSS MISCONDUCT,
DISHONESTY and IMPROPRIETY, all in violations of the New Code
of Judicial Conduct for the Philippine Judiciary, for which he is hereby
DISMISSED from the service, with forfeiture of all retirement benefits,
except accrued leave credits, if any, and with prejudice to reemployment
in any branch, agency or instrumentality of the government including
governiment-owned or -controlled corporations.

This Decision is IMMEDIATELY EXECUTORY.

SO ORDERED."” (Emphasis in the original)

This Court held that the totality of the circumstances of Ong’s
association with Napoles revealed his “corrupt inclinations” that tarnished
the judiciary’s image. It gave credence to the whistleblowers’ testimonies
that Napoles was ref'erring to Ong as her contact in the Sandiganbayan, as
they had seen him visit their office. Meanwhlle it found that Ong could not
corroborate his reason for visiting Napoles.!®

This Court ruled that Ong’s acts violated Canon 4, Section 1 of the
New Code of Judicial Conduct' for causing the public to doubt the fairness
of his participation in the Kevlar case.?”

This Court further found Ong. guilty of dishonesty when he denied in
his letter to the Chief Justice that he attended Napoles’s events and failed to
mention that he had visited Napoles. It noted that only when Luy and Sula
mentioned that he was Napoles’s contact in the Sandiganbayan did Ong
disclose visiting Napoies.?’

Five years later, Ong now comes to this Court with a Plea for Judicial
Clemency, praying that his retirement benefits be restored and that the
prohibition against his reemployment in the government be lifted.??

5 1d. at 664.
7 1d. at 681.
8 1d. at 670. : :
¥ 1d. at 673. New CODE OF JUDICIAL CONDUCT, Canon 4, Section | provides: ‘
SECTION 1. Judges shall aveid impropriety and the appearance of impropriety in all of their

activities.
% 1d. at 680.
a1d,

22

Plea for Judicial Clemency, p. 6.
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Ong claims that the passage of time turned him into a “remorseful and
better individual.”® He states that he took full responsibility for his actions
and that he humbly accepted the adverse decision of this Court in “a sincere
expression of repentance for a past malfeasance.””*

After almost 30 years of govermment service, Ong claims that he has
“contributed to legal scholarship and public service.”® Even after he was
dismissed, he says that he continued to provide free legal service. He also
maintains that since he has been cleared of cancer, he still has productive
years ahead of him to redeem himself and be of service to the public.*

Ong reasons that the restoration of these privileges is also a matter of
economic necessity for him.?” He is firm that he has never “reneged on his
duties and responsibilities as a member of the judiciary in exchange for
monetary consideration.”?®

Citing the guidelines laid down in In Re: Diaz*® in granting requests
for judicial clemency, Ong submits several testimonies in support of his plea.

Justice Jose P. Perez, a retired member of this Court who dissented in
In Re: Ong, affirms that Ong was “honest and fair in his dealings as a
judge”® and the penalty imposed on him was too harsh. He reasons that
ample time has lapsed and he has only heard good impressions about Ong.*!

Atty. Vicente M. Joyas, former president and Board of Governors
member of the Integrated Bar of the Philippines, narrates that in his stint
from 2013 to 2017, he has never received any. negative feedback or
complaint against Ong. He also heard that Ong was quite strict when he was
still a justice and unapproachable outside the court.”

Rev. Fr. Alexander P. Balatbat, a clergy member of the Diocese of
Antipolo and Ong'’s spiritual adviser, testifies that he has seen Ong’s acts of
kindness and charity, and that he remained steadfast in his faith regardless of
what happened to him.*

Z idoatl.

¥ 1d at5.

B d.

% d.

7 id. at2.

% Id. at 6. !

*  Re: Digz, 560 Phil. 1, 5-6 (2007) [Per ). Corona, En Banc].
3 Plea for Judicial Clemency, p. 8. Annex A,
31d.

32 1d. at $-10. Annex B.

B qd.at 1]. Annex C.
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WM Rogelio R. Uy, Jr., master of the Masonic organization Noli Me
Tangere Lodge No. 42, likewise affirms that Ong had been a “strict, straight,
and upright prosecutor and magistrate.”** He says that while Ong was found
guilty, his good reputation remained the same.”

Additionally, Ong attached his NBI clearance to his plea, proving that
he has no criminal record on file.*

Later, Ong also submitted a medical abstract stating that his prostate
cancer has recurred and he needs to have an operation and possible
chemotherapy.”’ | |

Before deciding on the reliefs requested, this Court needs to clarify
the concepts of forgiveness and clemency.

Forgiveneéé is a chosen response of an individual harmed by another’s
wrongdoing. It is often personal in nature. One needs to deserve to be
forgiven. It is different from generally being excused from a penalty.

Clemency, on the other hand, when granted by this Court, is an
extraordinary act based on equity. It must: {1) not transgress existing laws;
(2) not override the choice of those who have been wronged; and (3) should,
as much as possible, be based on established facts and accepted normative or
cthical values. Most important, we should be aware of the precedents we
create and the social or cultural impact of the clemencies we grant.

In contrast to -forgiveness, the wrongful act involved in clemency
caused not merely personal, but public injury. Thus, clemency should be
preceded by an apology not only to the person wronged, but to the entire
society. Apologies of any nature must be preceded by a full and
unconditional acceptance of the wrong committed and the justness of the
penalty imposed.

Clemency is in the nature of pardon based on mercy. Pardon and
mercy translate to the commutation of the penalty, either wholly or partially.
Pardon and mercy are, therefore, uniquely personal to the wrongdoer.
However, the act of granting clemency should not go against a public or
moral good. Clemency can only be granted when its conditions are fully,
unequivocally, and unconditionally accepted by the wrongdoer.

17

 Judicial clemency is “an  act of mercy removing any

3 Id. at 12. Annex D.
35 Id - :

3% Id.at 13. Annex E. -
3 Manifestation, p. 1.
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disqualification,”?® which may be granted only upon a strong proof that it is
warranted. To be granted judicial clemency, a clalmant must show evidence
of reformation and potential. 39

However, clemency should not only be seen as an act of mercy. It is
not only for the wrongdoer’s convenience. The interests of the person
wronged, as well as society in general-—especially its value in precedent—
should always be taken into primordial consideration.

Judicial clemency is neither a right nor a privilege that one can avail
of at any time.*® Its grant must be delicately balanced with the preservation
of public confidence in the courts.*! Junio v. Rivera** explains:

To be sure, we have always been unsparing in wielding the rod of
discipline against members of the Judiciary who fall short of the exacting
standards decreed by the Code of Judicial Conduct. This is because a
judge, upon his assumption to otfice, becomes the visible representation of
the law and of justice. Membership in the judiciary circumscribes one’s
personal conduct and imposes upon him certain restrictions, whose faithful
observance is the price one has to pay for holding such an exalted position.
Thus, a magistrate of the law must comport himself in a manner that his
conduct must be free of a whiff of impropriety, not only with respect to the
performance of his official duties, but also te his behavior cutside his sala
and as a private individual. His conduct must be able to withstand the
most searching public scrutiny, for the ethical principles and sense of
propriety of a judge are essential to the preservation of the people’s faith
in the judicial system. We certainly do not require judges to measure up to
the standards of conduct of the saints and martyrs, but we do expect them
to be like Caesar’s wife in all their actions. Hence, their faithful adherence
to the Code of Judicial Conduct is strictly demanded. A lackada,isical
attitude towards these Judlclal standards s impermissible.** (Citations
omltted) ' '

Judicial clemency cannot be subjective. The more we have personal
connections with one who pleas for clemency, the more we should seek to
distance ourselves. It is also anticipated that pleas for judicial clemency are
largely self-serving. Hence, in such cases, this Court has considered several
factors which, to an extent, provide objective criteria in granting or denying
clemency. Re: Diaz summarized these factors:

1. There must be proof of remorse and refermation. These shall include
but should not be limited to certificaticns or testimonials of the officer(s)
or chapter(s) of the Integrated Bar of the Philippines, judges or judges[’]
associations: and prominent members of the community with proven

3 Re: Digz, 560 Phil. 1, 5 (2067) [Per 1. Corona, En Banc].

39 1d. R

W Concerned Lawyers ofnuiaccm v Villalon-Pornillas, 805 -Phil. 688, 663 (2017) [Per Curiam, En Banc].
4 Re: Diaz, 560 Phil. 1, 5 (2007) [Per 1. Corcna, En Banc}

42509 Phil. 65 (2005) [PerJ Sandoval-Gutienez, En Banc].

B 1d. at 6768,

4
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integrity and probity. A subsequent ﬁndmg of guilt in an administrative
case for the same or similar misconduct will give rise to a strong
presumption of non-reformation.

2. Sufficient time must have lapsed from the imposition of the penalty to
ensure a period of reformation.

3. The age of the person asking for clemency must show that he still has
productive years ahead of him that can be put to good use by giving him a
chance to redeem himself.

4. There must be a showing of promise (such as intellectual aptitude,
learning or legal acumen or contribution to legal scholarship and the
development of the legal system or administrative and other relevant
skills), as well as potential for public service.

5. There must be other relevant factors and circumstances that may justify
clemency.* (Citations omitted)

We further refine these guidelines.

Remorse and reformation must reflect how the claimant has redeemed
their moral aptitude by clearly understanding the gravity and consequences
of their conduct. There is an element of reconciliation in clemencies. When
there is a private offended party, there should be an attempt at reconciliation
where the offender offers an apology and, in turn, the wronged gives a full
and written forgiveness. Only after this reconciliation can this Court acquire
jurisdiction on the plea for clemency. Where there is no private offended
party, the plea for clemency must contain the public apology.

In Concerned Lawyers of Bulacan v. Villalon-Pornillos, 4+ this Court
denied a plea of clemency that did not show any sign of repentance and
acceptance of the judgment. This Court ruled that the respondent is not
deserving of clemency when she still defends herself and insists on her
innocence and self-righteousness. She still showed no remorse for her
misdeeds even though they transpired more than eight years ago.

Again, there must be an acknowledgment of the wrongful actions and
subsequent showing of sincere repentance and correction. This Court must
see to it that the long period of dismissal moved the erring officers to reform
themselves, exhibit remorse and repentance, and develop a capacity to live
up again to the standards demanded from court officers.* |

This Court has also considered other factors such as the petitioner’s
advanced age, deteriorating health, and economic difficulties. For instance,

% Re: Digz, 560 Phil. 1, 5-6 (2007) [Per J. Corona, En Banc].
45 805 Phil. 688 (2017) [Per Curiam, En Banc]. ' :
6 Re: De Guzman, 604 Phil. 284 (2009 [Per ] Ynares-Santiago. En Banc].
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in Paredes v. Padua,"’ when the dismissal has already caused a tremendous
suffering to the individual and there is a showing of dire health and financial
condition, this Court lifted the penalty.

While this Court is mindful of its duty to discipline its officers,
concomitant to this duty is the willingness to extend mercy to those who
have rectified their errors and mended their ways."® However, the grant of
clemency should not excuse or remeve the fault of the offender’s past acts,
nor should it amount to a condonation. Clemency is not blind acceptance or
tolerance of a wrongful act. Thus, any act of clemency should not revisit a
decision that has already become final. A plea for clemency is not a legal
device to reconsider a judgment and reopen a case.

Clemency should only consider facts that have happened since the
penalty became final and the offender has been serving it for at least five
years. In resolving clemency pleas, the petitioner’s allegations must be
evaluated. This Court cannot rely on allegations without corresponding
proof, which could be testimonies and certifications atiached to the plea.
These supporting documents must not merely be pro-forma, but should
contain specific details on one’s actions after being dismissed.*

Furthermore, there are degrees of clemency. Generally, unless for
extraordinary reasons, dismissal or disbarmeént cannot be the subject of any
kind of clemency in less than five years. There should also be no disruption
of the service. Morcover, we must be clear which kinds of offenses are
subject to various forms of clemency and the equivalent extraordinary
circumstances that should be considered. This Court lifts and modifies
penalties if there are intervening factors that merit mitigation. Penalties “are
imposed not to punish but to correct offenders.”® -Thus, when an errant
officer “demonstrates [their] sincere repentance and remorse for the wrong
[they] committed™®! and the penalty imposed has already served its
purpose,’? judicial clemency is warranted.

Prospectively, allegations of those who apply for clemency must first
be evaluated by this Court to find whether prima facie circumstances exist to
grant the relief. Should there appear to be so, a commission must be created
to receive the evidence, with due notice to any offended party and the public.
The commission will then determine if there is substantial evidence
supporting the allegations.

4 471 Phil. 31 (2004) [Per J. Panganiban, En Banc); See alsc Bernardo v. Mejia, 558 Phil. 398 (2007)
[Per . Nachura, En Banc]. ‘

% Macarubbo v. Macarubbo, 702 Phil. 1 (2013) [Per J. Perlas-Bernabe, En Banc).

¥ Quev Revilla, Jr., 746 Phil. 406 (2014) [Per Curiam, En Banc]. '

3¢ Re: De Guzman, 604 Phil. 284, 292 (2009) [Per 1. Ynares-Santiago, En Banc].

St Paredes v. Padua, 471 Phil. 31, 36 (2004) [Per J. Panganiban, En Banc].

2 Re: De Guzman, 604 Phil. 284 (2009) [Per J. Ynares-Santiago, En Banc].
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Considering the circumstances here, this Court partly grants the plea.

Here, Ong was remorseful in his conduct and has accepted the verdict
laid down on him. In his plea, he professes that he respects and accepts the
wisdom of the decision, and that he understood the gravity and
consequences of his acts. He narrates that he has quietly accepted his
dismissal as a sincere expression of his repentance.” Moreover, six years
have passed since his dismissal, which is a sufficient period to allow him to
fully acknowledge his infractions and reform.

Moreover, in support of his plea, Ong attached several testimonies
narrating that while he accepted the dire consequences of his dismissal, he
still participated in socio-civic activities and provided free legal service to
those in need.

This Court also notes Ong’s current plight. The medical abstract he
submitted states that his prostate cancer has recurred, which now requires
him to undergo an operation and possible chemotherapy.”* Since his
dismissal, he claims to have been having a difficult medical and financial
state, and if he will be allowed to again work for the government, he can use
his remaining productive years to redeem himself and to be of service to the
public.

Ong’s demonstration of remorse and reformation, along with his dire
state, compels us to mitigate his penalty.

Nevertheless, we do not disregard the gravity and consequences of his
past misconduct. He has been found guilty of gross misconduct, dishonesty,
and impropriety. His acts have caused the “public in general to doubt the
honesty and fairness of his participation in the Kevlar case and the integrity
of our courts of justice.”” THumanity calls us to show benevolence and
compassion to those deserving, but this Court has a greater duty toward
justice and fairness. Thus, his plea is granted only in part.

A better and more humane society, and the implementation of its laws
and rules, is the teleology of clemency. It should enable what is good in
society rather tharn undermine the implementation of its ethical values
enshrined in its laws and rules. With the second chance given him, this
Court will expect much from Ong. We hope that he will not disappoint.

WHEREFORE, the Plea for Judicial Clemency is PARTLY /

GRANTED. As a measure of mercy, this Court grants his retirement

* Plea for Judicial Clemency, p. 5.
* Id. at 15-20, Manifestation.
 Inre: Ong, 743 Phil. 622, 680 (2014 'Per Curiam, Fn Banc].
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benefits. However, he forfeits two-thirds of his lump sum benefit as penalty.
Considering the -lapse of more than five years and subject to the usual
clearances, Gregory Ong is now entitled to his full pension. His
disqualification from  reemployment 1 any branch, agency, or
instrumentality of the govemnment, including government-owned or
controlled corporations is LIFTED.

SO ORDERED.
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