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CONCURRING AND DISSENTING OPINION

GESMUNDO, C.J.:

“ITThe possibility of abuse is not argument against the concession of
the power as there is no power that is not susceptible of abuse.... All the
possible abuses of the government are not intended to be corrected by the
Judiciary.... All the agencies of the government were designed by the
Constitution to achieve specific purposes, and each constitutional organ
working within its own particular sphere of discretionary action must be
deemed to be animated with the same zeal and honesty in accomplishing the
great ends for which they were created by the sovereign will. That the
actuations of these constitutional agencies might leave much to be desired in
given instances, is inherent in the perfection of human institutions. 7

- Justice Jose P. Laurel in Angara v. Electoral Commission, ef al!

I submit this Concurring and Dissenting Opinion to reflect my views,
perspectives, and conclusions on the rich yield of petitions, all of them
challenging the constitutionality of the Anti-Terrorism Act of 2020 (R.A.
No. 11479, or the “ATA,” for brevity).?

I respectfully dissent from the majority vote on the following
procedural issues, to wit:

1. That thirty-five (35) petitions are admissible for judicial review as
facial challenges and cases of transcendental importance. I
respectfully vote only to admit four (4) petitions - G.R. No. 253242,
G.R. No. 252585, G.R. No. 252767, and G.R. No. 252768 — as as-

applied challenges; and

2. That strict scrutiny is the appropriate level of the judicial review
of the ATA.

The reasons for my dissent on the procedural issues are set out in this
Opinion.

I concur with the following majority vote on the substantive issucs, to
Wit

' 63 Phil. 139, [77-178 (1936).
2R.A. No. 11479 was signed into law on July 3, 2020.
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1. That Sections 4(a), (b), (¢), (d), (¢); the phrase “organized for the
purpose of engaging in terrorisnt” 1 Section 10; Sections 26 to 28;
and Section 29 of the ATA are not unconstitutional; and

2. That the first and third modes of designation as set out in Section
25 of the ATA are not unconstitutional.

I respectfully dissent from the following majority vote on the
substantive issues, to wit:

1. That the proviso “which are not intended to cause death or
serious physical harm to a person, to endanger a person’s life, or
to create a serious risk to public safety” in Scction 4 of the ATA is
unconstitutional; and

2. That the second mode of designation in Section 25 of the ATA is
unconstitutional.

The reasons for my concurrence and dissent on the substantive issues
are set out in this Opinion.

My personal views on the above-mentioned provisions, as well as
other assailed provisions of the ATA, in the context of the as-applied
challenges presented by the four previously stated petitions, are contained in
this Concurring and Dissenting Opinion.

PREFATORY STATEMENT

Thirty-seven (37) petitions (filed by 15 individuals, 7 organizations,
and 15 combinations of individuals and organizations) are now before Us,
challenging the constitutionality of the ATA —the government’s most recent
response to terrorism. This response and renewed will to fight terrorism
come almost two (2) decades after the horrific World Trade Center bombing
in New York City on September 11, 2001,% and almost three (3) years alter
our country’s prolonged terrorism experience in Marawi City from May 23
to October 23, 2017.7

The Marawi carnage was no less gruesome than the World T rade
Center terror attack: a 5-month long siege; the destruction of Marawi City;

3 A total of 2,819 perished in New York Cily alone while 193 (68 of these on American Airlines Flight 77)
died at Pentagon, Virginia. Another 45 lost their lives in the downing of United Airlines Flight 93 in
Shanksville, Pennsylvania. In sum, 3,057 people expired on September 11, 2001 due to the coordinated
terrorist attacks. (Population and Development Review. Vol. 28, No. 3, September 2002, p. 586); see The
National Commission on Terrorist Attacks Upon the Uniled States (2004, July 22) THE 9/1I
COMMISSION REPORT: Final Report of ihe National Commission on Terrorist Aitacks Upon the United
States at https://www.govinfo.gov/content/pkg/GPO-91 IREPORT/pdfGPO-91 [REPORT . pdf.

4 1.8. State Department, COUNTRY REPORTS ON TERRORISM 2017 (Bureau of Counterterrorism),
pp. 60-62.
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and multiple deaths: 150 security forces, 47 civilians, and more than 800
militants; with more than 1,780 hostages rescued and 400,000 residents of
Marawi displaced.’ It was also only one of the many terrorist attacks that the
country suffered.

Before Marawi, terror attacks took place on November 27, 2011 at
Zamboanga City;® on March 3, 2012 at Jolo;” and on September 2, 2016 at
Davao City,® among others. After Marawi, other terrorist attacks came in
varying levels of intensity and notoriety but all of them taking their toll on
innocent Filipino lives. Among these attacks were: the January 27, 2019 Jolo
Cathedral suicide bombing;’ the June 28, 2019 Indanan suicide bombing
perpetrated by the first known Filipino suicide bomber;'? the September 8,
2019 bombing also in Indanan, Suly,!! and the August 24, 2020 Jolo suicide

bombing."?

Because of these developments, I am not surprised that even some of
the present petitioners acknowledge the need to fight terrorism. Interestingly,
the consolidated petitions are not the first opposition to the country’s anti-
terrorism responses. The country’s earliest response, R.A. No. 9372, or the
Human Security Act of 2007 (HS4), was similarly challenged but the
Court significantly upheld its constitutionality albeit under the ponencia of a
magistrate who now stands as a petitioner opposing the ATA."

Since Marawi, times have changed but terrorism still exists. It has not
only flourished; it has worsened.!> Thus, Congress thought it best, in the
exercise not only of police power but also of collective and individual
preservation, to craft another anti-terrorism law — the Anti-Terrorism Act
(ATA) of 2020 that the petitioners now challenge. The legislative decision
involved a policy issue that lies within the prerogative of Congress; policy-
wise and under the separation of powers principle, this law and its measures
lie outside the reach of this Court, save only when grave abuse of discretion

5 1d. at 280.
¢ 1J.S. State Departinent, COUNTRY REPORTS ON TERRORISM 2011 (Burcau ol Counlerierrorism),

pp. 46-49.

7 1.8, Staie Department, COUNTRY REPORTS ON TERRORISM 2012 (Bureau of Counterterrorism),
pp. 51-53.

& (J.S. State Department, COUNTRY REPORTS ON TERRORISM 2016 (Bureau of Counterterrorismy),
pp- 83-88. .

9 U.S. State Department, COUNTRY REPORTS ON TERRORISM 2019 (Bureau of Counterterrorism),
pp- 53-55.

10 At least 8 persons perished while around 20 were wounded in this attack. (U.S. State Department,
COUNTRY REPORTS ON TERRORISM 2019 (Bureau of Counterterrorism), p. 55.)

" Supra note ¢ at 55.

12 %The ASG killed more than a dozen people and injured more than 70 others in {win bombings. A female
suicide bomber detonated a motoreycle bomb nedr a military truck next to a food market. An hour later,
another female suicide bomber approached the area and detonated a bomb, likely targeting first
respondents.” (U.S. State Department, COUNTRY REPORTS ON TERRORISM 2020 (Burcau of
Counterterrorisit), pp. 55-56.)

5 R.A. No. 9372 was passed on March 6, 2007,

i Justice Conchita C. Morales, in Southerrn Hemisphere Engagement Network, Inc. v. Amti-Terrorism
Council, 646 Phil. 452 (2010).

i5 Respondents’ Memorandum, Vol. I, pp. 573-577.
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or unconstitutionality intervenes.

In the present round of ATA challenges, the petitioners focus their
objections on the means and measures that Congress has chosen to use in
fighting terrorism. They claim that these are constitutionally unpalatable for
exceeding established constitutional limits; the government, too, allegedly
took unjustified liberties for its own private purposes in crafting the ATA.

The petitioners allege that the following constitutional provisions have
been violated: the due process clause; the equal protection clause; the right
against unreasonable searches and seizures; the right to privacy of
communication and correspondence; the freedom of speech clause, along
with its contingent rights; the free exercise clause; the right to travel; the
right to information; the right of association; the right against
incommunicado detention; the right to bail; the right to be presumed
innocent; the rights of a person under custodial detention; the privilege of
the writ of habeas corpus; the right to speedy disposition of cases; the
prohibition against involuntary servitude; the right against cruel, degrading
or inhuman punishment; the right against ex posi facto laws and bills of
attainder; the right to self-determination; the separation of powers among the
three departments of the government; the principle of academic freedom;
and the constitutionally prescribed procedure in passing Jegislation.

The petitioners likewise posit, along libertarian lines, that the Court
should strictly adhere to constitutional terms in reading, interpreting, and
applying the text of the Constitution to their challenges. They apparently
expect the Court, under this norm, to conclude that the ATA is ridden with
constitutional infirmities and should be declared wholly invalid.

[ am fully aware of the level of scrutiny that must be observed in
resolving the consolidated petitions, as no Jess than blood and guts issues are
involved, pitting individual and collective claims of constitutional
transgressions against the government’s bid to protect national sovereignty,
our people’s security, and their right to life. It is undeniable that the highest
individual and collective interests are at stake. This situation alone renders
Us aware of the care and sensitivity that must be observed in acting and
ruling on these cases.

For the sake of ¢larity, it must be remembered that our laws carry the
disputable presumption of validity and their implementation is simitarly
presumed regular.'® Thus, the petitioners carry the burden of showing that

16 1n Lawyers Against Monopoly ard Poverly v. Secretury of Budget and Managemeni 686 Phil. 357, 372~
373 (2012), the Court reiterated that “felvery statute is presumed valid. The presumption is that the
legislature intended to enact a valid, sensible and just law and one which operales no further than may be
necessary to effectuate the specific purpose of the law. Hvery presumption should be indulged in favor of
the constitutionality and the burden of proof is on the party alleging that therc is a clear and unequivocal
breach of the Constitution.
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the disputed ATA violates the Constitution.'”” This has been this Court’s
starting premise from its earliest days in examining the validity of laws,
regulations and governmental acts, and shall be the norm that this Court
should now follow.'®

Everyone should likewise remember, as a matter of established law,
that any Constitution-based challenge to governmental actions is undertaken
through constitutional litigation, a process that may not at all be easy to
undertake: the process is not as simple as many people think it to be, nor is it
as permissive as some of the petitions appear to suggest.

Another point that is best raised now — a mix of the legal and the
practical — is that the Court’s disquisition today is not and cannot be a
complete solution to all the hidden and expressed woes on terrorism,
whether from the government side or from those of the petitioners.
Considering terrorism’s complexity, as will amply be shown below, there is
no magic wand to get all the attendant conflicts and problems immediately
resolved.

Thus, the Court’s ruling, although final on the litigated issues, may
only be a beginning, an initial illumination to lighten the darkness that both
parties predict will engulf the country should their respective causes fail. For
this Court, I implore that We recognize that the country has a long way to go
in its battle against terrorism; whichever way the present dispute might go,
the fight against terrorism must proceed and should be as continuous as the
efforts of the terrorists in sowing chaos for their nefarious aims. Only by
continued and comprehensive efforts on everybody’s part can we address the
menace facing us. In the meanwhile, we need to address and resolve the
doubts and misgivings hindering our national effort against terrorismi.

What assumes importance for now is the airing and the resolution of
all existing problems, disagreements and misgivings, and our continuing
offorts to address them, either by the legislation that today is disputed and
those that are yet to come; by the implementation that follows every
legislative act; or by the adjudication, such as the current one, through which
the country avoids festering disputes.

To justify the nullification of the law or is implementation, there must be a clear and uneguivocal, nota
doubtful, breach of the Constitution. ln case of doubl in the sulficiency of proof cstablishing
unconstitutionality, the Court must sustain legislation because “to invalidate [a faw] based on x x x baseless
supposition is an affront to the wisdom not only of the legislature that passed it but also of the executive
which approved it.” This presumption of constitutionality can be overcome only by the clearest showing
that there was indeed an infraction of the Constitution, and only when such a conclusion is reached by the
required majority may the Court pronounce, in the discharge of the duly it cannot escape, that the
challenged act must be struck down.” (cilations omittad)
171d.

I8 See frmita-Malate Hotel and Motel Operators Association, Inc. v. City’Mayor of Manila, 127 Phil. 306
(1967); Morfe v. Mutuce, 130 Phil. 415 (1968). . : .
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The gravity of the issues before us — national sovereignty and national
security (that translates, at the individual level, to the protection of the right
to life of innocent victims of terrovism) versus the protection of individual
legal and constitutional rights and of democratic ideals — cannot but play a
big part in our actions on the consolidated petitions. We are assisted in this
task, in no small measure, by the very enlightening counsel of our amici
curiae — former Chief Justice Reynato Puno and former Associate Justice

Francis Jardeleza.

Our former Chief Justice impressed upon us, after walking us through
the evolution of terrorism, that what we see today are new developments in
man’s history of threats to peace and security.!” Former Associate Justice
Jardeleza, on the other hand, candidly outlined — through his Gios-Samar v.
Department of Transportation and Communications™ (Gios-Samar, for
brevity) ruling — the fate that awaits this Court and the country if We would
wholly and solely be swayed by idealism in conducting our adjudication; if
We disdain concerns for practicality; and if We fail to show a firm hand in
applying the brakes on the current and potential influx of cases from the
litigating public.

Terrorism is destructive and deadly and is at the same time a more
resilient and cunning foe: it is clandestine, swift, elusive and is difficult to
immediately detect, deter, and apprehend.?' It does not recognize front lines
nor respect national boundaries; it can be anywhere and at the least expected
places, and can change its face seemingly at will, as it mutates as actors,
means, methods, and targets change. We cannot thus view terrorism as an
act of violence alone that we can deal with in the manner we handle other
criminal acts involving violence. We cannot simply act in the way the police
and the prosecutors handle murder, or the rebellion that, at its worst, we can
address through martial law

19 See Posilion Paper of Chief Justice Reynato Puno (tet.) as amicus curiae, undated.
20 G.R. No, 217158, March 12, 2019.

21 See Position Paper of Chicf Justice Reynato Pune (ret.} as amicus curiae, undated.
22 The 1987 Constitulion provides:

SECTION 18. The President shall be the Commander-in-Chiel of all armed forces of the Philippines and
whenever it becomes necessary, he may call out such armed forces lo prevent or suppress lawless violence,
invasion or rebellion. In case of invasion or rebellion, when the public safety requires it, he may, for a
period not exceeding sixty days, suspend the privilege of the writ of habeas corpus or place the Philippines
or any part thereof under martial law. Within forty-eight houts from the proclamation of martial law or the
suspension of the privilege of the writ of habeas corpus, the President shall submit a report in person or in
writing to the Congress. The Congress, voting jointly, by a vote of at least a majority of all its Members in
regular or special scssion, may revoke such proclamation or suspension, which revocation shafl not be set
aside by the President. Upon the initiative of the President, the Congress may, in the same manner, extend
such proclamation or suspension for a period to be determined by the Congress, if the invasion or rebellion
shall persist and public safely requires it. :

The Congress, if not in session, shall, within twenty-four hours following such proclamation or
suspension, convene in accordance with its rules without any need of a call.

The Supreme Court may review, in an appropriate proceeding filed by any citizen, the sufficiency of the
factual basis of the proclamation of martial faw or the suspension of the privilege of the writ or the
extension thereof, and must promulgate its decision thereon within thirty days from its filing.

A state of martial law does not suspend the operation of the Constitution, nor supplant the functioning of
the civil courts or legislative assemblies, nor authorize the conferment of jurisdiction on military courts and
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In dealing with terrorism, we should utilize all possible kinds of
Jegally available measures and approaches — pre-emptive, preventive,
proactive, remedial, and rehabilitative. Lives saved through prevention are
as important as the injured ones saved from death in the terrorism that we
failed to prevent. We should similarly tread carefully in considering the
merits of the present cases lest we defeat the legislative purpose and the
objectives of our Constitution through overzealous legalism, imaginative
speculation, or very narrow perspectives.

We should likewise be reminded that our anti-terrorist authorities
cannot act alone in protecting the public whose physical safety as well as
constitutional rights may be at risk in the fight against terrorism. Either way,
we cannot allow our authorities to engage in their protective duties while ill-
equipped. They need and must be given ample support by all our people and
by government, from the lowest to the highest levels. With everybody’s
support, we can win and in fact have won many tumes under our chosen
democratic ways.

To cite a notable past example, albeit a foreign one, the air-riding
public must be aware that the airport authorities are now very strict in the
regulation of airport pre-boarding procedures. What they may not know is
the reason why air passengers’ personal belongings, even their cosmetics
and liquid personal effects, are now subjected to highly restrictive
inspections and cannot simply be brought on board.

The reason arose from a highly successful but unheralded operation in
2006 against terrorists who sought to blow up planes coming from the
United Kingdom to the United States. The plot sought to use liquid
explosives to destroy the United States-bound aircrafis.®

According to news accounts concerning the incident, the terrorists,
guided by the Al-Qaeda had been able to prepare bombs from materials
commonly bought over the counter in our malls and groceries — hydrogen
peroxide, a common orange drink, and AA batteries. It was further reported
that the authorities in Britain belicved that hydrogen peroxide was the liquid
explosive component, the orange juice was the fuel component, and the AA
batteries were intended to conceal the hexamethylene triperoxide diamine

agencies over civilians where civil courts are able to function, nor automatically suspend the privilege ol
the writ.

The suspension of the privilege of the writ shall apply only to persons judicially charged for rebeltion or
offenses inherent in or directly connected with the invasion.

During the suspension of the privilege of the writ, any person thus arrested or detained shall be judicially
charged within three days, otherwise he shall be released.
2 United States at the Ninth Meeting of Directors of Civil Aviation of the Central Caribbean
(C/CAR/DCA/9) at Oranjestad Aruba, 9 to 12 July 2007. Carriage of Duty Free Liquids, Gels, And
Aerosols In Cabin Baggage —Working Toward A Global Response To fmmediate Threats. at
https://www.icao.Int/Meetings/AMC/MA/2007f'9CCARDCA/’FJccurdcaip{)tl.pdI’
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(HIMTD), which constituted the detonator component.?*

News accounts also recounted that the terrorists planned to bring these
innocuous materials on board; mix them during flight; and set them to
explode mid-flight. It was further reported that, as planned, 7 planes going to
American and Canadian cities would have exploded at about the same time
over the Atlantic Ocean, killing all those on board and at the same time
obliterating traces of how the explosion happened.?

Counter-operations against these types of terrorism take time, open
and covert efforts, substantial resources, political will, and a very significant
amount of coordination and cooperation among nations at the international
level.

As in any war, operations of this nature often translate to loss of lives
of both friends and foes alike, and, at times, may cause the temporary loss or
suspension of highly prized individual rights during unavoidable covert
operations. When searches, seizures, surveillance, arrests, and detentions
take place, lives may temporarily be disrupted and properties damaged or
Jost, with or without the strict observance of the legal niceties that normal
times absolutely require.”®

These realities are mentioned, not to justily any attendant or
consequent illegalities nor to defend restrictive laws or regulations, buf
simply fo recognize that they do happen and to emphasize how vicious
terrorism is and how urgent it needs to be adequately checked.

We bury our heads in the sand if we say that these kinds of realities
should now prevent us from passing laws requiring strict measures, both
preventive and remedial, to address terrorism. We irresponsibly put the
nation at risk when we say that we should not pass these laws because of the
attendant and consequent illegalities and abuses that could take place.

2 “Using a sealed 17-ounce spotts drink, the men planned to drain the plastic bottle through a tiny hole in
the bottomn and then inject an explosive mix of concentrated hydrogen peroxide, along with food coloring 1o
make it look like the original beverage. An instant glue would seal it shut. AA batterics filled with the
explosive HMTD would serve as the detonator; a disposable camcra would serve as the {rigger.

Prosccutors said the men had planned to carry the components onto seven trans-Atlantic planes, assemble
them and then explode them in midaiv.” (Sciolino, E. The New York Times. fn '06 Bomb Plot Trial, u

Question of Imminence. [July 15, 2008] at
hitps://www.nytimes.com/2008/07/1 siworkd/europe/ | Sicrror.hitml)
5 1d.

“Using a scaled 17-ounce sports drink, {he men planned to drain the plastic bottle through a tiny hole in
the bottom and then inject an explosive mix ol concentrated hydrogen peroxide, along with food coloring o
make it look like the original beverage. An instant glue would scal it shut. AA batteries filled with the
explosive HMTD would serve as the detonator; a disposable camera would serve as the trigger.

Prosecutors said the men had planned to carry the components onto seven irans-Atlantic plancs, asscible
them and then explode them in midair.” (Seiclino, E. The New vork Times. fr ‘06 Bomb Plot Trial, «
Question of [mniineice, [July 15, 2008} at
hitps://www.nytimes.com/2008/07/1 s/world/europe/15terror-html)

26 Respondents’ Memorandum, Volume HL p. 608,
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To fully do our duty to protect the nation and the lives of our people,
we must embrace reality and do what We must and can do, simply because
terrorism, an intrinsic evil, exists and must be prevented and fought. Abuses
arc realities in the fight against terrorism, but these are separate problems
which should not be confused with terrorism.

While there can be built-in, or the possibility of added, counter-abuse
measures in the ATA to guard against or respond to the possibility of abuses,
our role as a Court is not to inject these kinds of wisdom into, or second
guess Congress which formulated these measures; Our role is simply to test
the ATA against the requirements of our Constitution.

One guiding principle this Court observes in the exercise of judicial
power and judicial review Is to exercise restraint in recognition of the
democratic mandate of the executive and legislative branches, as well as the
vast resources and expertise that they contribute in the formulation of police
power measures. Judicial restraint is not deference but simply a measured
response in considering challenges to a law that has been forged for a public
purpose by two co-equal branches of government.?’

For now, practicality and the urgency of thwarting terrorisim soonest
demand that We rule on the ATA as We find it today and let Congress and
the nation approach any possible abuses separately and differently; they
constitute another kind of menace that require and are best met with separate
and different approaches and counter-measures.

What We should not do or allow to be done, as a Court, is to
consciously allow the passage or the interpretation of laws and measures that
would and could foreseeably and unreasonably disregard the legal and
constitutional rights and guarantees afforded citizens and the public in our

normal lives under normal times.

If we stoop to this level, we would be no different from the terrorists
who simply look to their objectives and disregard the legality or morality of
their means. We must not, and we cannot, fight at this self-defeating level. If
we do, we may temporarily save lives or notch temporary victories, but at
the cost of our chosen way of life and, ultimately, even our basic and
foundational values and beliefs as a people and as a nation. Real victory can
only come if we fight terrorism under our owil democratic and constitutional
terms although we know that these approaches, at times, may not be the
most expedient and the most iminediately clfective.

Like any other Filipino institution, the Court is obligated to join the

nation’s fight against terrorism. A measure it can undertake now, on lts own
and as part of Its obligations under the Constitution, is to fully recognize and

&

27 Joini Ship Manning Group, Inc. v. Social Security System, G.R. No. 247471, July 7, 2020.
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adjust to the new realities that terrorism poses, without however bowing to
and using terrorism’s unlimited and ignoble goals, means, and
methodologies. In so doing, We must ensure that the national effort is
undertaken in a principled way, in the way of the Constitution that We are
sworn to defend.

As We adjudicate today, the Court must be strict but it must — above
all — be fair; it must be sensitive to the plight of the individual and his rights’
under the Constitution, but it must also be conscious of the State and of the
State’s own needs and purposes under the same Constitution. This is the
sense of fairness the Court extends to the parties, and, most especially, to the
Filipino people whose interests, though not fully articulated, should be
foremost in our minds.

Our most available equalizer in undertaking our judicial duty is the
keen awareness and the careful analysis we can give when we appreciate the
facts and when we read and interpret our laws. We must remember the past;
the evolution that terrorism has undergone; our previous encounters with
terrorism inside and outside our courts (such as in our Southern Hemisphere
ruling); and the developments that have transpired since then, nationally and
internationally.

Moreover, this Court must never lose sight of the attributes and
characteristics of the terrorism menace now facing the country. To its
negative attributes, We must apply the full rigors of our laws while being
sensitive to the rights and needs of individuals and the ideals that our
democratic life imposes onus.

From a defensive perspective, this Court cannot and must not be tied
to the remedial measures the country has applied in the past and which
measures have failed us. Our approaches and rulings must aiso evolve in
order to be ahead, or at the very least, be at pace with, terrorism’s evoitution.
The Court cannot — as in simple mathematics — simply substitute and apply
its Southern Hemisphere ruling to our present circumstances. Most of all, the
Court must be very discerning and sensitive 1o changes and attendant
nuances, and accept this awareness to be part of being strict and of being

fair.

Lastly, the Court needs a grand view of the conflicting interests of the
State and of individual citizens, and be ready to address their respective
interests, if possible, without one fully negating the other. If this kind of
choice is not possible, then the Court should not shirk from doing its sworn
duty; It must then weigh and choose from among the open options to achieve
the policy that the Jaw seeks to put in place while protecting the nation and
citizens’ rights to the utmost. Jt must undertake this task while being
sensitive and sufficiently prescient to the consequences of Its choices.
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This approach is the balancing approach that, as applied to terrorism
and the constitutional challenges now before the Court, considers-the need to
combat terrorism effectively but in a way that does not fully negate the
individual constitutional rights of citizens if such ideal medium can be
found.

This means that the Court shall not simply fully focus on one side or
the other in the present dispute. It cannot give full protection to the interests
of the State at the expense of the protection of individual constitutional
rights, or vice versa. The Court must have all interests in mind - individual
as well as collective, properly weighed and considered - in resolving the
pending disputes.

The alternative to this balancing approach, to our mind, is to play into
one of the unstated aims of the terrorists — to indirectly and by slow
accretion destroy our society as a community existing under the rule of law,
justice, and democracy. The terrorists would be one step closer to destroying
our national .sovereignty and sccurity, if and when they achieve this
unexpressed aim. I need not stress that our society cannot exist for long 1t
terrorism triwumphs, nor exist as a democracy without the respect for the
Constitution and the individual rights it embodies.

Another aspect of judicial review that this proposal seeks to address is
that, in the exercise of judicial power, a currently noticeable tendency in
court rulings is to veer away from their sworn duty of settling rights and
obligations or determining the presence of grave abuse of discretion on the
part of the government by unwittingly determining policies themselves, an
exercise of power reserved for the political branches. This anomaly has
come to be known as “judicial legislation” where a court “engraft{s] upon a
law something that has been omitted which [the court] believes ought to
have been embraced,” as opposed to finding a statute’s true meaning by way
of liberal construction.” - '

In cases that could give rise or lead to murky complications (as in
counter-terrorism), courts often run the danger of judicially legislating their
interpretations into the Constitution or into statute books in an attempt to
balance civil liberties with compelling or legitimate State interests, albeit
made with no intention to favor one side or the other. An alarming danger
posed by this kind of move in situations ridden with complexities is either
the exposure of civil liberties to State abuses, or the exposure of the People’s
safety and health to lawless elements. Both scenarios do not favor the People
who should not be forced or be expected to choose between either ends of
this spectrum. Thus, the courts should now recognize the need to refine
judicial review tools to allow them to be used surgically to carve out the
constitutionally offending parts of a penal or regulatory statute and preserve

2B Tufiada v. Yulo, 68 Phil. 515, 519 (1935).
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the compelling State interest component of an offending statute. This
manner of judicial review is achieved by adopting the method of narrow
construction or tailoring.”

A well-settled rule is that the Constitution, being the “fundamental
paramount and supreme law” is deemed written in every statute.*® Thus, all
laws are invalidated or modified accordingly when the need or the occasion
arises. In the exercise of its interpretative powers, the Court should always
remember that It cannot and should not tread outside the bounds of [ts
judicial power by encroaching on the people’s power to amend or revise the
Constitution, or on the Legislative’s plenary power to legislate and to
determine the subjects of legislation. For the Court to exercise these powers
is almost a fraud on the people by effectively changing the Constitution
outside the prescribed constitutional modes of amendment or revision, or by
determining policy in the guise of interpretation that amounts to judicial
legislation.

An alternative for the Court — in fact, a new approach to judicial
review — is through narrow construction. As opposed to judicial legislation,
narrow construction does not add to the law; it merely recognizes the
inherent limitations of an assailed statute as outlined in the Constitution that
is deemed an integral part of every law. The Court, in other words, merely
recognizes the bounds of an assailed law by pointing out the governing or
applicable constitutional provisions and defining its scope in the exercise of
the Court’s power to interpret the Constitution. In effect, it is the
Constitution itself, not the Court (itself a mere constitutional creature) which
tailors the law into one that protects both civil liberties and the general
welfare. Thus, instead of nullifying a penal statute containing a compelling
and legitimate State interest in its entirety on the ground of being vague or
overbroad, the Court merely sets out constitutional boundaries that are
anyway deemed written into the Jaws.

Likewise, instead of “returning” nullified statutes to Congress, which
then second-guesses the calibration of the statute to the level acceptable to
the Court’s sensibilities, the latter simply draws the outer limits of assailed
statutes according to what the Constitution itself provides. In this manner,
while the Court does not pre-empt the exclusive prerogative of the people
and the Legislative Branch to choose policy directions and the subjects of
governance or regulation, it still provides clear directions or guidance

2 See Virginia v. American Booksellers Association, Inc., 484 1J.S. 383 (1988), citations omitted; scc also
Ward, ef al. v. Rock Against Racism, 491 U.5. 781 (1989}, citations omilled.
It has long been a tenet of First Amendment law that in determining a factal challenge to a statule, if'it
be “readily susceptible” to a narrowing construction that would make it constitutional, it will be uphcld.”
Skilling v. United States, 561 U.S. 358 (2010), citations omitted -~ where the US Supreme Court said:
<[t has long been our practice, however, belore striking a federal statute as impermissibly vague, to
consider whether the prescription is amenable to a limiling construction.”
30 Manila Prince Hotel v. Government Service [nsurance System, 335 Phil. 82, 101 (1997).




Concurring and Dissenting Opinion 14 G.R. No. 252578

according to principles recognized by or institutionalized in the Constitution.
Stated more succinctly, narrow construction is a method of enforcing
constitutional provisions affecting the validity or implementation of a statute
or its parts by limiting a statute’s ostensible reach, thereby emphasizing
constitutional---not judicial-—supremacy.

To implement this concept of judicial review, the US Supreme Court
in New York v. Ferber®! suggested that, when an overbroad criminal statute
is sought to be applied against a protected conduct, the proper recourse for
the courts is “not to invalidate the law in foto, but rather to simply reverse
the particular conviction.” This course of action implies two things: (1) that
there must first be a characterization of or determination whether a conduct
is protected or not; and (2) that courts should only allow an as-applied
challenge of overbroad penal statutes. These implications require courts to
weigh unique factual circumstances and determine whether the act or acts of
the accused constitute protected conduct or speech.

JURISDICTIONAL CONSIDERATIONS
I. Separation of Powers

Governmental power is generally divided into the powers exercised
by the three great departments of government — the executive, the legislative
and the judicial departments. The recognition of the Judiciary as a branch of
government separate from the Legislative and the Executive started out
when the Founding Fathers of the United States (US) of America proposed a
system of checks-and-balances. In proposing the creation of the Judiciary as
a separate branch, James Madison (one of the Founding Fathers) took the
cue from Baron de Montesquieu’s book (The Spirit of the Laws) where the
latter pointed out that: (1) violence and oppression would result if judicial
power is combined with executive power; and (2) life and liberty would be
subjected to arbitrary control if judicial power is combined with legislative
power.?? In other words, the point of separating judicial power from
legislative and executive power and of making it passive in the first place, is
to prevent state abuses with the aid of magisterial powers.

For its part, the Philippine Constitution situates judicial power (Article
VI vis-a-vis legislative power (Art. VI) and executive power (Art. VII).
Constitutional law refers to this rule as the separation of powers principle.
Accordingly, each branch of government is generally supreme in its
constitutionally assigned tasks and cannot intrude into the tasks or powers of
the others; an essence of the principlc of separation of powers.”

458 U.S. 747 (1982).

32 James Madison, Federalist No. 47, The Gideon Edition, George W. Carey and James MeClellan
(Indianapolis, IN: Liberty Fund, 2001), pp. 251-2535.

33 “The separation of powers is a fundamental principle in our system of government. It obtains not through
express provision but by actual division in our Constitution. Fach department of the government has



Concurring and Dissenting Opinion 15 G.R. No. 252578

IL. Definition and Inclusions of Judicial Power
A. Judicial Power Proper

Sectioni 1, Art. VIII of the Constitution defines “judicial power” as
follows:

Section 1. The judicial power shall be vested in one Supreme Court
and in such lower courts as may be established by law.

Judicial power includes the duty of the courts of justice to settle
actual controversics involving rights which are legally demandable and
enforceable, and to detesminc whether or not there has been a grave abuse
of discretion amounting to lack or excess of jurisdiction on the part of any
branch or instrumentality of the Government.

Traditionally, judicial power is confined to settling actual
controversies involving legally demandable and enforceable rights.*
However, it comes in two modes, Le., In the regular “enforceable and
demandable rights-based” mode under the first clause of the 2nd paragraph
(judicial power proper); and in the “expanded” and “grave abuse of
discretion-based” mode of the 2nd clause which empowers courts to resolve
complaints involving “grave abuse of discretion” on the part of any branch
or instrumentality of government (judicial review).

B. Jurisdictional Requisites and Limitations

The Court in Francisco v. House of Representatives® laid down the
limitations of judicial review which have since been recognized as its
requisites, viz.:

1. There must be an actual case or controversy calling for
the exercise of judicial power;

2. The person challenging the act must have legal
“standing” or locus standi (demonstrated by 2 personal
and substantial interest in a case which the challenger has
sustained, or will sustain, direct injury as a result of an
invalid statute or executive issuance’s enforcement) to
challenge;

exclusive cognizance of malters within its jurisdiction, and is supreme within ils own spherc. But it docs
not follow from the fact that the three powers are io be kept separate and distinct that the Constitution
intended them to be absolutely unrestraiited and independent of each other. The Constitution has provided
for an elaborate system of checks and balances to scourc coordinalion in the workings of the various
departments of the government.” (Angara v. Electoral Commission, 63 Phil. 139, (56 (1936).

M See Araullo v. Aguino, 11, 737 Phil. 457, 525 (2014).

3% 460 Phil. 830 (2003). :
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3. The question of constitutionality must be raised at the
carliest possible opportunity; and

4. The issue of constifutionality must be the very lis mota of
the case.

The presence or absence of any of these elements determines whether
the judicial review petition filed with the Court shall proceed for
consideration on its merits, or be dismissed outright for not being justiciable,
i.e., for being inappropriate for the Court’s consideration on the merits.

C. Exceptions to the Requirement of Legal Standing

A first exception provided by jurisprudence is the transcendental
importance of the issue that the petition raised. By this exception, the Court
recognized the primacy of issues raised that, in the Courl’s view, stand at a
higher plane of constitutional importance than locus standi as a requirement
in determining the justiciability of a petition.

While the term “transcendental importance” may carry a dictionary
definition, the questions of “when,” “how,” “why,” and the “extent of its
application” could be problematic, as importance may vary from individual
to individual; views on the importance of an issue and the level of its
importance may not be uniform even within a small group.

Transcendental importance, to be considered in constitutional
litigation, must be understood in the constitutional law sense and is not
satisfied by the dictionary meaning, either of the term “transcendental
importance” or of the issue involved. Neither will an unsubstantiated claim
of transcendental importance in the petition suffice; the petitioner must
identify and explain to the Court the issue involved and the reasons for its
importance. Unless so explained, the Court would have no basis to justify
its primacy over the required locus standi.

The Court, fortunately, has provided guidelines through the decided
cases, in the form of listed determinants that the Court or the parties may use
as standards, tests, or comparators in considering whether an issue is
sufficiently important to be accepted for the Court’s consideration. These
determinants are: (1) the character of the funds or other assets involved in
the case; (2) the presence of a clear case of disregard of a constitutional or
statutory prohibition by the public respondent agency or instrumentality of
the government; and (3) the lack of any other party with a more direct
and specific interest in the questions being raised.*

36 See Concurring Opinion of Justice Florentino P. Feliciano in Kilasbayan, {nc. v. Guingoia, Jr., 302 Phil.
107, 174-176 (1994); and Senate of the Philippines v. Lrmila, 522 Phil. 1, 31 (2006).
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This enumeration, of course, is not exclusive but the nature of the
listed items and the underlying reason for their inclusion in the list already
suggest the filters and the levels of importance that the Court considers for
recognition.

In Pimentel, Jr. v. Aguirre,’” the Court set a very low thresho Id for the
existence of a justiciable controversy when it held that “by the mere
enactment of the questioned law or the approval of the challenged action,
the dispute is said to have ripened into a judicial controversy even without
any other overt act”™® (violating the disputed law) and that “when an act of
the President. who in our constitutional scheme is a coequal of Congress, is
seriously alleged to have infringed the Constitution and the laws . . settling
the dispute becomes the duty and the responsibility of the courts.” Bluntly
stated, the Pimentel ruling — if followed — would allow the immediate
judicial review of a disputed law once it is signed by the President; there
would be no need for a petitioner to wait for the violation of the law ot a
regulation before the petitioner can bring a petition before the Court for
recognition as a justiciable controversy and adjudication on the merits.
Pimentel’s -trigger point, to be sure, is not difficult to appreciate and to
apply. Its formulation, considered together with the transcendental
importance of the issue raised, has been reiterated in several cases, among
them, the recent Pimentel v. Legal Education Board®

Moving beyond the mere execulive approval that Pimentel required, the
Court, in Tatad v. Secreiary of the Department of Energy,* focused on the
issue raised and injected its transcendental importance as basis for the
petition’s justiciability, explaining that its flexibility as a Court to admit
cases with issues of this nature derives from the second strand of judicial
review under-the ruling that:

Judicial power includes not only the duty of the courts to scttle
actual controversies involving rights which are legally demandable and
enforceable, but also the duty to determine whether or not therc has been
grave abuse of discretion amounting to lack or excess of jurisdiction on

- the part of any branch or instrumentality of the government. The courts, as
guardians of the Constitution, have the inherent authority to determine
whether a statute enacted by the legislature trapscends the limit imposcd
by the fundamental law. Where a statute violates the Constitution, it ts not
only the right but the duty of the judiciary fto declare such act as
unconstitutional and void.*" (ciiations omiticd)

On this reasoning, the Court considered the Rule 65 petition for
certiorari and prohibition in Tatad to be justiciable. Tatad, however, may

3 Pimentel, Jr. v. Aguirre, 391 Phil. 84 (2000).

3 Ad. at 107.

39 G.R. Nos. 230642 & 242954, September 10, 2019
10 346 Phil. 321 (1997).

M 1d, at 357.
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not be as jurisprudentially significant when applied to the “actual
controversy” and “transcendental importance” perspectives; transcendental
importance is far from the grave abuse of discretion which the Constitution
expressly recognizes under Art. VIII, Sec. I, par. 2 as basis for justiciability.
By this recognition, the Constitution effectively equated the presence of
grave abuse of discretion to an “actual” controversy over which judicial
power may be exercised.

Notably, other cases where transcendental importance also played a
prominent role in considering justiciability pertained to issues on controls on
housing rentals (1949);" the conduct of constitutional referendum (1 975);
synchronization of clections (1991);* the distribution of election districts
(1992);* limitation of election campaign airtime (1998); 6 the validity of the
Visiting Forces Agreement (2000);* the bidding of infrastructure projects
(2016);*® compromise agreements on ill-gotten wealth (1998);* and an
ordinance on oil depots (2007).3 Parenthetically, the statutes involved in
these cases are all non-penal, ie., they do not provide penalties for their
violation. This characteristic is stressed at this point as jurisprudence has
made an increasingly pronounced distinction between penal and non-penal
statutes in determining the justiciability of cases whose issues are claimed to
be transcendentally important, as the discussions below will show. Despite
the number of these cited cases, the Court also notes that these cases do not
appear to have established any clear and consistent guidelines on Aow and
why the issues raised came to be recognized as transcendentally important
and why such recognition became the determinative consideration in
concluding that the petitions were fit for the Court’s exercise of judicial
power.

Interestingly, as early as 1994, an approach had already been made in
a case, albeit in a Concurring Opinion, where locus standi and
transcendental importance of the issues raised were major considerations in
determining justiciability. In Kilosbayan v. Guingona,”" Justice I'lorentino P.
Feliciano sought to answer in his Concurring Opinion the question of “x x x
when, or in what types of cases, the Court should insist on a clear showing
of locus standi understood as a direct and personal interest in the subject
matter of the case at bar, and when the court may or should relax that
apparently stringent requirement and proceed to deal with the legal or

2 graneta v, Dinglasan, 84 Phil. 368 (1949).

B dquino. v. COMELEC, 159 Phil. 328 (1975).

 Osmedic v. COMELEC, 276 Phil. 830 (19914},

15 De Guia v. COMELEC, 284 Phil. 565 (1992).

16 Telecommunicaiions and Broadeast Atterneys of the Philippines, ne. v. COMELLC, 352 Phil. 153
(1998).

47 Buyan v. Zamora, 396 Phil. 623 (2000); Lim v. Exccelive Secretary, 430 Phil. 555 (2002).
® Osmefia HI v. Abaya, 778 Phil. 395 (2016).

9 Chavez v. Presidential Commission on Good Government, 360 Phil. 133 (1998).

50 Social Justice Sociely v. Hon, Atienza, Jr., 368 Phil. 658 (2008).

51 Supra note 36.
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constitutional issues at stake in a particular case.” Furthermore, he opined
that “it is not enough for the Court simply to invoke ‘public interest’ or even
‘paramount considerations of national interest,’ and to say that the specific
requirements of such public interest can only be asceriained on a ‘case to
case’ basis.”> Hence, he proposed three determinants that the Court could
consider when the principle of transcendental importance is invoked as basis
for a petition’s justiciability. In short, he met head-on the issue of when the
principle of transcendental importance may be invoked and be given
primacy.>*

The Feliciano Opinion, unfortunately, did not find its way into a main
Court ruling until Senate of the Philippines v. Exec. Sec. Ermita.> These
guidelines likewise later appeared in the Court’s ruling in CREBA v. Energy
Regulatory Commission.’® The Court took another view of and approach to
justiciability in Gios-Samar v. Depariment of Transportation and
Communications,”’ when it held, among others, that to qualify as a case of
transcendental importance, the question raised must be purely constitutional.
Similar to a facial challenge, a case of transcendental importance is an
exception to the general rule that the parties must have legal standing and
raise an actual controversy.

In Parcon-Song v. Parcon,®® on the other hand, the Court focused its
attention on the “demonstrably and urgently egregious” character of the
constitutional violation that it said must clearly be alleged and discussed in
order to bring the case to the level of j usticiability. This line of consideration
is akin to one of the Feliciano determinants, with the added requircment that
the plea for recognition of transcendental importance be clearly explained to

the Court.

Samahan ng mga Progresibong Kabataan (SPARK) v. Quezon City,””
(a challenge to curfew ordinances filed by the parents of the minors being
subjected to the ordinance) made its own contribution to the justiciability
issue via the prism of the Court’s expanded jurisdiction, thus hewing to the
Court’s ruling in Tatad v. Secrelary of the Department of Energy™
mentioned above. In recognizing that an actual controversy existed and is
thus justiciable, the Court said:

52 Concurting Opinion of Justice Florentino P Feliciano in Kitoshayan, Inc. v. Guingona, Jr., supia note 36
at 173.

3 1d.

> 1d.

5% Supra note 36.

% 38 Phil. 542 (2010).

57 Supra note 20,

8 parcon-Song v. Parcon, G.R. No. 199582, July 7, 2020.

59 815 Phil. 1067 (2017). Only one party was & minot.

& Supra note 40.
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Applying these precepts, this Couwrt finds that there exists an actual
justiciable controversy in this case given the evident clash of the parties’
legal claims, particularly on whether the Curlew Ordinances impair the
minors’ and parents’ constitutional rights, and whether the Manila
ordinance gocs against the provisions of RA 9344, Based on their
asseverations, pelitioners have — as will be gleaned from the substantive
discussions below — conveyed a prima facie case of grave abuse of
discretion, which perforce impels this Court 1o exercisc its expanded
jurisdiction. The case is likewise ripe for adjudication, considering that the
Curfew Ordinances were being implemented until the court issued the
TRO enjoining their enforcemeni. The purporled threat or incidence of
injury is, therefore, not merely speculative or hypothetical but rather, real
and apparent.®!

This statement, as in Tatad, confirms that a case raising a question of
transcendental importance must clearly state the acts of grave abuse of
discretion giving rise to the question.

The need to show direct injury to the petitioner as a factor in
determining justiciability when transcendental importance is likewise
invoked, was definitively recognized in Southern IHemisphere Lngagement
Network, Inc. v. Anti-Terrorism Council®? — the Court’s first decided case on
terrorism, an issue whose importance even then was undisputed. The Court
ruled in said case that to justify direct recourse based on the transcendental
importance of the issuc of the constitutionality of a penal law, the petitioner
must show personal and direct injury. The Court said:

While Chavez v. PCGG holds that (ranscendental public
importance dispenses with the requirement that pelitioner has experienced
or is in actual danger of suffering direct and personal injury, cases
involving the constitutionality of penal legislation belong to an altogether
different genus of constitutional litigation. Compelling state and socictal
interests in the proscription of harmful conduct, as will later be clucidated,
necessitate a closer judicial scrutiny of locus standi.

Petitioners have not presemted amy personal stake in the
outcome of the controversy. Nonc of them faces any charge under RA
9372 [HSA].

XXXKX

Without any justiciable controversy, the petitions have become
pleas for declaratory relief, over which the Court has no original
jurisdiction. Theu again, declaratory actions characterized by “doublc
contingency,” where both the activity the petitioners intend 1o undertake
and the anticipated reaction to it of a public official arc merely theorized,
lie beyond judicial review for fack of ripeness.

61 Supra note 59 at 1074-1076. This requirsiment is reiterated in the Concurring Opinion of Justice Francis
[1. Jardeieza in Nicolus-Lewis v. COMELEC, 529 Phil. 642 (2000).
6 Supra note 14; see also Republic v. Rogue, 718 Phil. 294 (2013).




Concurring and Dissenting Opinion 21 G.R. No. 252578

The possibility of abuse in the implementation of RA 9372 docs
not avail to take the present petitions out of the realm of the surrcal
and merely imagined. Such possibility is not peculiar to RA 9372 since
the excreise of any power granted by law may be abused. AHegations of
abuse must be anchored on real events before courts may step in to
settle actual comtroversics involving rights which are legally
demandable and enforceable.” (citations omitted, craphases supplied)

Notably in this cited case, the disputed law, the HSA, is a penal
legislation; hence, the ruling should particularly apply when the disputed law
is penal, as distinguished from the other transcendental importance cases
cited above,® which all involved non-penal statutes.

The Court considered the direct injury requirement satisfied in
Fstipona v. Lobrigo,®® where the petition was filed by the person directly
charged under the impugned law, R.A. No. 9165 (the Dangerous Drugs Act),
even though the petition suffered from other technical defects, such as the
failure to implead Congress and the collateral nature of the constitutional
attack. In recognizing justiciability, the Court also cited the transcendental
importance of the issues raised.%

In Fuertes v. Senate of the Philippines,%’ the Court allowed direct
recourse to it by a person charged under the impugned law after, likewise,
considering the transcendental importance of the issue raised.

In contrast, in Private Hospitals Association of the Philippines, Inc. v.
Medialdea,®® the Court gave no weight and disregarded transcendental
importance as justification and disallowed the constitutional challenge to the
penal provisions of R.A. No. 10932 (or Anti-Hospital Deposit Law) that the
Association raised on the ground that the owners and managers of private
hospitals (who were to bear the penalty) did not expressly authorize the
Association to bring the case. o

The cases of transcendental importance which the Court recognized
despite the absence of a party with direct and immediate injury, have been
outlined in David v. Macapagal—Armyo.(’g The Court specifically said: “(2)
For taxpayers, there must be a claim of illegal disbursement of public funds
or that the tax measure is unconstitutional; (3) for voters, there must be a
showing of obvious interest in the validity of the election law in question x X
x and (5) for legislators, there must be a claim that the official action
complained of infringes upon their prerogatives as legislators. 70

63 [d. at 472-482.

o,

85816 Phil. 789 (2017).

Y. at 798.

57 G.R. No. 208102, January 7, 2020.

68 (5.R, No. 234448, November 6, 2018,
8 522 Phil. 705 (2006).

70 1d. at 760.
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In Tafiada v. Tuvera” and Joya v. PCGG,”” the Court required a
citizen suit for “mandamus io procure the enforcement of a public duty for
the fulfilment of a public right recognized by the Constitution.”” Thus,
although the damage is not direct and immediate, for a case to be declared
justiciable, there must nevertheless be a discernible conflict ol interest
traceable to the allegedly unconstitutional law for a case to be declared

justiciable.

To articulate the implication from the trends that the above line of
cases suggests, it seems that while the transcendental importance of the
litigated issue may do away or lessen a party’s need to establish direct legal
standing to sue, such importance does not completely remove the nced to
clearly show the justiciability of a controversy through the existence of
conflicting interests even if only remotely, as well as the ripeness of the
issues raised for adjudication.” A separate class unto itself would be cases
involving penal laws, where the rule is that the transcendental importance of
the question must be accompanied by a prima facie showing of locus standi.

From the above analysis, it is clear that when the disputed law is non-
penal, transcendental importance must be invoked as basis for justiciability
through the Feliciano determinants first mentioned in Kilosbayan and later
cited by the Court in its Senate v. Ermita and CREBA v. Energy Regulatory
Commission rulings.

The sccond exception (o [locus standi, rooted in American
jurisprudence and merely transplanted to Philippine jurisprudential soil,
relates to the mode of challenge a petition undertakes. Direct damage or
injury to the petitioner (and therefore his direct “standing” to sue) does not
need to be actually shown in a facial challenge as the injury contemplated in
this mode of challenge is potential, and it may affect third parties who are
not before the Court.

The Court, under this situation, recognizes - as a consideration higher
than locus standi (and the actual case or controversy of which is a part) - that
a petitioner may sue under a statuie potentially implicating fundamental
freedom of expression, on behalf of parties not before the Court (third
parties), whose exercise of these rights could be “chilled.”

Initially developed based on the right to freedom of speech, the Court
sought to avoid the situation when parties would refrain from engaging in
constitutionally protected speech (i.c., which would be chilled) due to the
fear that their speech would violate a statute regulating speech. Whether and

220 Phil. 422 (1985).

72 206-A Phil. 595 (1993).

7 1d. at 603.

™ De Borja v. Pinalukas na Ugnayan ng Maliliit na Mangingisda ng Luzon, Mindanao ai Visavas, 809
Phil. 65, 85 (2017).
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to what extent this Court would adopt the American facial challenge rule is a
matter for the Court to definitively rule upon in light of the actual casc or
controversy provision of our Constitution which expressly requires the
existence of an “actual” controversy, in contrast with the American
Constitution which does not have a similar requirement and which relies
merely on jurisprudence, Marbury v. Madison,” for its power of judicial
review. Facial challenge and its complexities in the Philippine setting shall
be discussed at length at its proper place below.,

D. Hierarchy of Courts

One of the Constitution’s built-in rules (by implication and by
jurisprudence) in the exercise of judicial review is the application of the
hierarchy of courts principle, e., that cases falling within the concurrent
jurisdiction of courts of different levels should be filed with the fowest court
with jurisdiction over the matter. :

In Vergara, Sr. v. Suelto,’® a 1987 case, the Court already stressed
that:

The Supreme Court is a court of last resort, and must so
remain if it is to satisfactorily perform the functions assigned to it by
the fundamental charter and immemorial tradition. It cannot and
should not be burdened with the task of dealing with causes in the
first instance. lts original  jurisdiction to issue the so-called
extraordinary writs should be exercised only where absolulely necessary
or where scrious and important rcasons exist thercfor. Hence, that
jurisdiction should generally be cxercised relative 1o actions or
proceedings before the Court of Appeals, or belore constitutional or
other tribunals, bodies or agencies whose acts for somc reason or another
are not controllable by the Court of Appeals. Where the issuance of an
extraordinary writ is also within the competence ol the Court of Appeals
or a Regional Trial Court, it is in cither of these courls that the specific
action for the writ’s procurement must be presented. This is and should
continue to be the policy in this regard, a policy that courts and
lawyers must strictly observe.”’ {(emphases supplied)

This ruling has been repeated in a long line of cases, among them:
People v. Cuaresma’ in 1989; in Quano v. PGIT International Investment
Corporation” in 2002; in Bafiez, Jr. v. Concepcion in 2012,% and most
recently in  Gios-Samar v. Department of Transportation and
Communications®' in 2019, where the Court pointedly mentioned that one
reason is to control its docket by preventing the filing of cases before the

75 U.8. 137 (1803).

7 240 Phil. 719 (1987).
7 1d. at 732-733.
78954 Phil. 418 (1989).
™ 434 Phil. 28 (2002).
% 693 Phil. 399 (2012).
81 Supra note 20.
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Court when these same cases also fall within the jurisdiction of the lower
courts.

A deeper reason for the application of this principle, however, relates
to the differing powers of the Court and the lower courts with respect to the
trial of facts.

Cases involving questions of fact are filed and tried before the lower
courts because these courts are fully equipped by law to receive evidence
during the trials conducted before them. The Court, on the other hand and by
the nature of its powers and structure, is not a trial court and is not a trier of
facts. It is not, in other words, designed to handle the reception of evidence
in the way that the trial courts can. If no evidence has been presented before
the lower courts and as this Court is not equipped to receive evidence or
factual support for the petitions, there would therefore be no facts to support
a decision on the merits at the level of the Court. Thus, petitions riddled with
factual issues that are directly filed with the Court deserve outright
dismissal.

As pointed out by the amicus curiae Justice Francis H. Jardeleza, not
one of the petitions passed through the lower courts; they were all filed
directly with this Court, although a few did satisfactorily explain the reasons
for such. For the petitioners who violated the hierarchy of courts principle
through their direct filing with this Court and who failed to explain the
reasons for their move, the warning of dire consequences made by Gios-
Samar should not be forgotten:

Accordingly, for the guidance of the bench and the bar, we
reiterate that when a question before the Court involves determination of
a factual issue indispensable to the resolution of the legal issue, the Court
will refuse to resolve the question regardless of the allegation or
invocation of compelling reasons, such as the transcendental or
paramount importance ol the case. Such question must first be brought
before the proper trial courts or the CA, both of which arc specially
equipped to try and resolve factual questions.®?

[ likewise note that a few of the petitioners are also involved in
existing actual or potential controversies where they can raise or potentially
plead the constitutional concerns they now bring before this Court.* More
importantly, they could have or still can, if they wanted to or now want to,
introduce evidence of their interest’s and the damage or injuries these
interests suffered. These petitioners have no excuse to directly file their

32 ld
8 peiitioners Maria Victoria Beltran, Joselite Saracho, and Amel Barabarona in National Union of

Jowrnalists of the Philippines v. Anti-Terrorism Council (G.R. No. 252747); petitioners. iaim T.
Mohammad, Jimmy P. Bla and Nazr S. Dilangalen in Main 7. Mohammad v, Executive Secretary {G.R. No.
252916); and petitioner Joahanna Monta Veloso 1n Brgy. Maglaking, Sun Carlos City Pangasinan
Sangguniang Kabataan (SK} Chairperson Lemuel Gio Fernandez Cayabyab v. Rodrigo R Duterte (G.R.
No. 252921).
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petitions with this Court.

As in Gios-Samar (where the petitioners sought direct recourse to Us
to prohibit the bidding process of allegedly illegally bundled projects that, to
them, involved matters of public interest and transcendental importance),
We have to fall back on the general rule that We cannot hear factual issues at
the first instance. The only instance when the Court is constitutionally
allowed to take cognizance of factual issues in the first instance is in the
exercise of its constitutionally mandated task to review the sufficiency of the
factua) basis of the President's proclamation of martial law under Sec. 18,
Art. VII of the 1987 Constitution - a far different case from the present
petitions. The Court likewise would not dare to risk the possibility of
denying litigants their right to due process by depriving them of the
opportunity to completely pursue or defend their causes of actions through a
premature and uncalled for intervention on factual issues. |

[ explain these operational concepts and interactions in the present
dispute to allow our people to appreciate how the different governmental
branches, all of them within one government and one system, check,
balance, and interact with one another, to have a harmonious and unilied
whole acting together for the interest of the people. These constitutional
rules likewise explain the limits and extent of this Court’s adjudicative
powers so that the people themselves can be sure that the Court, when
adjudicating, acts within the limits of Its constitutional powers. The Court
owes the people this explanation as It acts in the people’s name and for their
individual and collective interests; It must thus always act within the scope
of the power the people granted It through the Constitution.

Thus, judicial review is framed by three basic principles. The first
principle is that under Sec. 1, Art. VIII of the 1987 Constitution, judicial
power is, all at once, vast and limited. J udicial power includes the power Lo
strike down a legislative or executive act that contravenes the Constitution.
[owever, the Court may exercise that power only after it has satisfied itself
that a party with legal standing raised an actual controversy in a timely
manner and after recourse to the hierarchy of the courts, and that resolution
of the case pivots on the constitutional question. The second principle is that
judicial power is activated only when the Court assumes jurisdiction over a
petition that has passed through a well-defined procedural screening process.
The third principle is that judicial power is exercised through judicial review
by applying long established standards and levels of judicial scrutiny and/or
tools of constitutional interpretation and statutory construction. I call these
procedural filters and substantive standards of constitutional litigation.

1 adhere to the foregoing parameters of the Court’s discretion by
observing judicial restraint. Judicial restraint is not deference but simply a
measured response in considering constitutional challenges to a law that has




Concurring and Dissenting Opinion 26 G.R. No. 252578

been forged for a public purpose by two co-equal branches of government.®!
It adopts a measured response by admitting into its jurisdiction only those
cases that meet certain requirements and, having assumed jurisdiction,
conducting judicial review using standardized methods of scrutiny and
interpretation,

E. Types of Constitational Challenges
i. Modes of Challenging the Constitutionality of Statutes

The judicial review of statutes, treaties (as well as other forms of
international agreements), and quasi-legislative administrative issuances is
wielded in cases where: (1) a statute assailed in view of underlying facts that
arc either substantiated before trial courts or presented to and admitted by
the reviewing court at first instance; or (2) the face of an assailed statute
contains provisions that patently contravene protected speech and separation
of powers. The first is called an “gs-applied” challenge; the second is
referred to as a “facial” challenge.

a. As-Applied Challenge

An as-applied challenge calls for the determination of how the law
‘measures up to the established constitutional limits when these limits are
applied to the petitioner’s conduct under the disputed law. The court
declares the offending part of the law, if severable, to be unconstitutional
without affecting the totality of the law.®* In this kind of challenge, the
Janguage of the statute itself does not show an apparent hint of any
fundamental flaw; the flaw, il one exists, only emerges when the statute 1s
tested through the crucible of real-world circumstances.

The Court notably allowed the “as-applied” challenge in People v.
Nazario,®® People v. Dela Piedra,”’ Estrada v. Sandiganbayan,®® People v.
Siton,®? and Celdran v. People.”” It expounded on this challenge in Diszni, Jr.
v. The Secretary of Justice’’ but opted to accept the facial challenge under
the unique circumstances of this case.

8 Joint Ship Manning Group, Inc. v. Social Securily System, supra note 27.

85 «IViagueness challenges in the First Amendment conext, like overbreadih challenges typically produce
facial invalidation, while statutes found vague as a malter of due process typically arc invalidated [only] “as
applied’ to a particular defendant. X x x In determining the constitutionality of a stalute, therefore, its
provisions which are alleged to have been violated in a case must be examined in the light ol the conduct
with which the defendant is charged.” (Esiradu v. Sundiganbayan, 421 Phil. 200, 355-356 [200(}).

8 247-A Phil. 276 (1988).

87403 Phil. 31 (2001).

¥ Supra notc 85.

# 616 Phil. 449 (2009).

% G.R. No. 220127 (Notice), November 21, 2018.

#1727 Phil. 28 (2014).
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People v. Nazario” involved the charge of violating Ordinance No. 4,
series of 1955, of Pagbilao, Quezon, for Nazario’s failure to pay municipal
taxes as a fishpond operator. Nazario averred, among others, that the
ordinance is null and void for being ambiguous and uncertain.”

The Court considered the application of the ordinance and found
Nazario to be within its coverage. As actual operator of the government-
owned fishpond, he was the “manager” who should shoulder the tax burden
since the government never shared in the profits. The Court [urther found no
vagueness in the dates of payment since the liability for tax accrued on
January 1, 1964 for fishponds in operation prior to Ordinance No. 12, and
for new fishponds, three (3) years afler their approval by the Burcau of
Fisheries (October No. 15). The Court concluded that while the standards in
the ordinances were not apparent from the faces, they were apparent [rom
their intent.”

In People v. Dela Piedra,”” Carol M. dela Piedra (dela Piedra) was
ndicted for and convicted of illegal recruitment in large scale under Sec.
[3(b) of Presidential Decree (£.0.) No. 442, as amended. On appeal to the
Courl, she assailed the constitutionality of the law for ils supposecd
vagueness and overbreadth. The Court’s review treated the petition as an as-
applied challenge since dela Pieda had been charged with the crime and had
alleged violation of her own right.

The Court denied the challenge as it did not find the law —as applicd
(o dela Piedra - to be vague; it was merely couched in imprecise language
that could be salvaged by proper construction. Additionally, the Court
denied that the law is overbroad as dela Pieda failed to specily the
constitutionally —protected freedoms embraced by the definition of
“recruitment and placement.”

In Romualdez v. Sandiganbayan,”® the Pregidential Commission on
Cood Government (PCGG) charged Allredo T, Romualdoz (fonmuatdcz) tor
violation of Sec. S, Republic Act No. 3019, as amended. After the
Sandiganbayan’s denial of his motion to dismiss, Romualdez questioned the
denial thl’Ough d pCU[iOll for certiorari (under Rule 65 ol the Rules of Court)
filed with this Court. He assailed the denial on the ground, among others,
that the provision under which he was charged, Scc. 5 of Republic Act No.
3019, was vague and impermissibly overbroad.

The Court held that an “as-applied” challenge, not a facial challenge,
was appropriate as conduct, nof speech, was the object of the penal statute.

22 Supra nole 80.

1.

M. at 291.

% Supra nole 87.

Y0 479 Phil. 265 (2004).
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The Court thereafter declared that the disputed Sec. 5 is not vague; it
adequately answers the question of “What is the violation?” and that the
term “intervene” should be understood in its ordinary and common meaning,.

Another “as-applied” challenge was allowed in People v. Siton.”’
Evangeline Siton (Siton) and Krystal Kate Sagarano (Sagarano), charged
with vagrancy under Art. 202(2) of the Revised Penal Code, filed a petition
for certiorari and prohibition before the trial court, assatling the provision’s
constitutionality on the ground, among others, that it is vague as the
definition of vagrancy includes persons otherwise performing ordinary
peaceful acts. In support of their contention, they cited the U.S. case of
Papachristou v. City of Jacksonville,®* where the U.S. Supreme Court
declared a Jacksonville vagrancy ordinance unconstitutional. The trial court
sustained the petitioners’ averments and declared Art.  202(2)
unconstitutional.””

The Court, on appeal, reversed the trial court and upheld the
constitutionality of Art. 202(2), ruling that the underlying principles in
Papachristou (failure to give fair notice of what constitutes forbidden
conduct, and the promotion of discriminatory law enforcement) are
inapplicable in our jurisdiction.'”

It held that, under our legal system, ignorance of the law is not an
excuse for non-compliance - a principle of Spanish origin that governs and
limits legal conduct. This principle is in contrast with its American
counterpart where ignorance of the law is merely a traditional rule that

admits of exceptions.'"!

The Court further distinguished the Jacksonville ordinance from our
Art. 202(2), and likewise declared that our probable cause requirement IS an
acceptable limit on police or executive authority in enforcing Art. 202(2).
Any claimed unfettered discretion given to enforcing bodies is checked by
this constitutional requirement.'”?

In Celdran v. People,® the Court of Appeals (CA) found Carlo
Celdran guilty of offending religious feclings under Art. 133 of the Revised
Pepal Code (RPC). The Court reversed the CA ruling on motion for
reconsideration after considering that Art. 133 rogulates the content of
speech and its overbreadth and vagueness have resulted in a chilling effect
on free speech. Notably, the Court resolved the case as an as-applied

7 Supra note §9.

% 405 U.S. 156, 31 L. Bd. 2 110 (1972).
9 people v. Siton, supra note 89.

190 14.

01,

102 g,

1% Supra note 90.
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challenge and discussed the application of facial and as-applied challenges
in its ruling.

The Court rejected the use of a facial challenge made on the basis of
vagueness and overbreadth, holding that Art. 133 of the RPC does not
encroach on freedom of expression because it regulates conduct, not free
speech. 1t observed that “{the gravamen of the penal statute is the distuption
of a religious ceremony and/or worship by committing acts that are
notoriously offensive to the feelings of the faithful inside a place devoted to
religious worship or during the celebration of a religious ceremony. There is
nothing in the provision that imposes criminal liability on anyone who
wishes to express dissent on another religious group. It does not seek to
prevent or restrict any person from expressing his political opinions or
criticisms against the Catholic church, or any religion.”

The Court also held that a facial challenge on the basis of overbreadth
is impermissible because Art. 133 does not regulate only spoken words. It
covers all acts notoriously offensive to the religious feelings, which is within
the State’s authority to regulate.

The Court likewise declared that the terms “notoriously offensive”
and “religious feelings” are not uiterly vague as they are words In comimon
use. Hence, any person of ordinary intelligence may understand the words in
their ordinary and usual meaning. The Court also noted that jurisprudence
contains sufficient examples of acts considered notoriously offensive to
religious feelings.

To summarize, Romualdez and Celdran make it clear that Art. LI,
Sec. 4 of the Constitution cannot serve as refuge for the use of facial
challenge to claim free speech protection on the basis of alleged vagueness
and overbreadth when the implicated statute involves acts or conduct, not

speech.

b. Facial Challenge

The general mode of challenge of constitutionally-challenged statutes
in our jurisdiction is through the “ag5-applied” mode, i.e., by examining the
statute through the prism of a concrete and discrete set of facts showing the
substantial and direct impairment that the statute’s enforcement has caused a
petitioner’s constitutional rights.'® Under this mode, the petitioner can

04 Soe Spouses fmbong v. Ochou, Jr., T32 Phif. 1, 125-126 (2014):

In United States (US) constitutional law, a facial challenge, also known as a First Amendment
Challenge, is onc that is launched fo assail the validity of statutes concerning not only protected specch, but
also all other rights in the First Amendmnent. These include religious freedom, freedom of the press, and the
right of the people to peaceably assemble. and to petition the Government for a redress of gricvances. Alter
all, the fundamental right to religious lrecdom, frecdom of the press and peaceful assembly are but
component rights of the right to one's freedom of expression, as they are modes which one's thoughts arc
exicrnalized.
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claim a violation of his constitutional rights such as abuse of due process,
lack of fair notice, lack of ascertainable standards, overbreadth, or
vagueness, but can only do so ouly if he asserts the violation of his own
right; he cannot assert the right of a third party who is not before the
Court.!®

For the most part, disputes that give rise to situations calling for an as-
applied analysis of statutes often involve a complex interplay and occasional
conflict between “legitimate and compelling” governmental interest in
preventing crime and individual civil liberties guaranteed by the Bill of
Rights;'% the text of the law is always scrutinized in relation to actual facts
experienced and presented as evidence by the parties {o the dispute.

A facial challenge, in contrast with and as an exception to an as-
applied challenge, can be made — as jurisprudence has established - even
prior to the enforcement of a disputed law, based solely on alleged
“vagueness” or “overbreadth” of what the law, on ifs face, provides. It can
be made by a petitioner for himself or on behalf of third parties not before
the court. Pursuant to the same line of jurisprudence, the challenge — if
successful - can result in the invalidity of the entire law.'"”

In other words, the constitutional infirmities appear in the text or “face”
of the statute itself even without considering surrounding facts, i.c. even
before evidentiary facts have been presented before the court for
consideration. The burden is for the challenger to show that no set of

In this jurisdiction, the application of doctrines originating from the U.S. has been genoraliy maintained,
alheit with some modifications, White this Court has withheld the application of facial challenges to strictly
penal statutes, it has expanded its scope to cover statutes not only regulating free speech, but also those
involving religious freedom, and other fundamental rights. The underlying reason for this modification is
simple. For unlike its counierpart in the U:S., this Court, under its expanded jurisdiction, is mandated by the
Fundamental Law niot only to scttle actual controversies involving rights which are legally demandable and
enforceable, but alse to delermine whether or not there has been a grave abuse of discretion amounting Lo
lack or excess of jurisdiction on the part ol any branch or instrumentality of the Government. Verily, the
framers of Our Conslitution envisioned a proactive Judiciary, ever vigilant with its duty to maintain the
supremacy of the Constitution. (emphasis and citations omitled)

05 pyisini Jr. v, The Secrelary of Jusiice, supra note 91 al 121-122. See Separate Opinion of Justice V.V.
Mendoza in Estrada v. Sendiganbayan, G.R. No. 148560, January 29, 2002, ciling Broaderick v.
Olkdahomea, 413 U.8. 601, 612-613, 37 L.Ed.2d 830, 840-841 (1973); United States v. Salerno, 481 U.S.
739, 745, 95 L.Ed.-.697, 707 (1987); People v. Dela Piedra, supra note. 87.

66 Soe United States v. Salerno, id. ‘

107 1t must be emphasized that while, in theory, a {acial invalidation may result in the invalidity of the cntire
law, in practice where the Court allowed a facial challenge, the Court only declarcd certain provisions of
the assailed law void. _

In Disini, Jr. v. The Secretary of Justice, supra noic 91, the Court held that particular provisions of the
Republic Act (R.A) 10175, the Cybererime Prevention Act of 2012, may be facially invalidated. The
Court only declared Section 4 (c)(3) may be facially chailenged. The Court only declarcd Section 4{c)(3)
on the ground that it employs means that are overly broad and vague vis-a-vis the governmental purpose of
the law.

Meanwhile, in Spouses Imbong v. Ochoa, Jr., supra noic 104, the Court allowed a facial challenge but
only invalidated some provisions of Republic Act (R.A.) No. 10354, otherwisc known as the Responsible
Parenthood and Reproductive Health Act of 2012 (RH Law). It declared the RH Law as constitutional
except for Section 7, Seetion 23(a)(1}, Section 23(a)(2)(i), Section 23(a)(2)(i), Section 23(a)3), Scction
23(b), Section 17, Section 3.0 (a), and Section 3.01()- :
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circumstances exists under which the assailed legislation could be valid.'™ In
this kind of situation, the reviewing court must be carcful not to go beyond
the statute's face and speculate about “hypothetical” or “imaginary”
scenarios.'"”

In the Philippine setting, facial challenge has been notably considered
in the following cascs:

First, in Quinio v. COMELEC,™ the Court initially held that the right
to run for public office and the right to vote are protected rights under Sec. |
and Sce. 4 of Art. III. The Comelec resofution and the law it implements
impair the protection by being overly broad in that they fail to distinguish
between partisan and non-partisan appointive olficials who will be deemed
resigned by merely filing for candidacy.

On motion for reconsideration, however, the Court reversed itself and
held that Sec. 4 is not implicated for there is no “fundamental right to
express one’s political views through candidacy.”

Mortcover, it found no overbreadth even as the resolution/law applies
to both partisan and non-partisan employees. Citing Broadrick v.
Oklahoma,"" the Court held that as the disputed resolution/law regulales
conduct rather than protected speech,'”? overbreadth must be substantial
rather than merely real. The Court, moreover, adopted the following measure
of the substantiality of a law’s overbreadth:

[1(] would entail, among other things, a rough balancing of the number of
valid applications compared (o the number of potentially invalid
applications. In this regard, some sensilivity to reality is needed; an
invalid application that is fur-fetehed does not deserve as much weight as
one that is probable. The question is a matter of degree. Thus, assuming
for the sake of argument that the parlisan-nonpartisan distinction is valid
and necessary such (hat a stalute which fails to make this distinction 1s
susceptible to an overbreadth attack, the overbreadth challenge presently
mounted must demonstrate or provide this Court wilh some idea ol the
aumber of potentially invalid clections (i.c.. the number of clections that
were insulated from party rivalry but were nevertheless closed o
appointive cmployces) that may in all probability result from  the

enlorcement of the statute. 113

W08 Qoo Nest v. Sullivan, SO0 U.S. 173 (1991),
W09 Soc Washington State Grange v. Washington State Republican Parry, 552 1.8, 442 (2008).

1o 621 Phil. 236 (2009).
413 US. 601. Note (hat a facial challenge was not allowed in this case because the law was found Lo

have a valid application to the litigants themselves, and that it was not substantially broad as to impair
conduct.

12 The distinetion between conduct and specch was reiterated in David v. Muacapeagal-Arroyo, supra note
69,

"3 Ouinto v, COMELEC, 627 Phil. 193, 261-262 (2010).
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In addition to this measure of substantiality of overbreadth, the Court
adopted the rule that there must he no countervailing weight against such
substantiality. Otherwise, and as it ultimately concluded, the proper remedy
is an as-applied challenge in which the Court may adopt a lumiting
interpretation.

Second, in Adiong v. COMELEC,"'* the Comelec resolution
(implementing the Omnibus Election Code) was challenged for violation of
Sec. 4 of the Bill of Rights, for prohibiting the posting of decals and stickers
in mobile places like cars and other moving vehicles. The Court held that
such prohibition implicates “freedom of expression ... not so much that of
the candidate or the political party ... [but| of an individual to express his
preference and, by displaying it on his car, to convince others to agree with
him.”

Overbreadth was also alleged as the restriction on “wherc the decals
and stickers should be posted is so broad that it encompasses even the
citizen’s private property.” The Court allowed the facial challenge and, after
subjecting the law to an intermediately level of serutiny, concluded thus:

[E]ven though the governmental purpose be Jegitimate and substantial,
that purpose cannot be pursued by mcans that broadly stiflc fundamental
personal liberties when the end can be more narrowly achieved. The
breadth of legislative abridgment must be viewed in the light of less
drastic means for achicving the same basic purpose.'"

The Court ultimately found the resolution unreasonable for being
overly broad vis-a-vis the governmental purpose.

Third, in Ople v. Ruben Torres,"' the Court allowed a facial challenge
against an administrative order issued by the President instituting the
national identification system on the ground that it was patently ultra vires
and implicated Sec. 3(1) of the Bill of Rights on the right to privacy. Here,
it reiterated the ruling in Morfe v. Muruc'!” that privacy is constitutionally
protected. There is impairment through overbreadth as there exists a wide
range of technologies for obtaining biometrics, with some of them more
‘ntrusive than others. Yet, the administrative order does not specity the
biological characteristics and biometric technology that shall be used.

Fourth, in Biraogo v. Philippine Truth Commission,''® the Court
allowed a pre-enforcement facial challenge against an executive order
creating a truth commission. The order implicated Sec. I on equal
protection. However, the impairment of Sec. 1, Art. 111 of the Constitution is

M G R. No. 103956, March 31, 1992,267 SCRA 7i2.
13 Id. at 720. '

116 354 Phil. 948 (1998).

17 Supra note 8.

18 651 Phil. 374 (2010).
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not through overbreadth or vagueness but through an invalid classification
that targeted the previous administration. It is notable that the parties here
were part of the previous administration; hence, they stood to be prejudiced
by the executive order.

Fifth, in Disini, Jr. v. The Secretary of Justice,''® the Court allowed
the pre-enforcement facial challenge on Sec. 5 of the Cybercrime Law.

The Court noted the Solicitor General’s position that “the plain,
ordinary, and common usage” of the terms “aiding and abetting” is sufficient
to guide law enforcement agencies in enforcing the law and that the
“legislature is not required to define every single word contained in the laws
they craft.” Their meaning is easily discernible through common sense and
human experience.

Nonetheless, the Court held that such common understanding and
application are incongruous in cyberspace where persons post, tweet, like,
comment, share privately, or publicly. However, as other persons can repost
or retweet these texts, images or videos, the original parties (o the
communication no longer have conirol over the subsequent disseminatior.
. Hence, in this context, with respect to materials offending the Cybercrime
Law, the terms aiding, abetting, and attempting would need to be more
precisely defined.

The relevance of Disini to the current petitions, however, relates to the
petitioners’ recourse to facial challenge when the disputed law is penal, a
position that I disagree with because terrorism involves acts or conduct and,
hence, is not subject to facial challenge. If it involves speech at all, it is not
speech protected by the freedom of speech in the same way that obscenily
and defamation are not protected speeches.

Sixth, in Nicolas-Lewis v. Commission on Elections,'®® the Court
allowed a pre-enforcement facial challenge against a Comelec resolution
implementing a law on overseas voting. The resolution prohibited “partisan
political activities” abroad during the 30-day overseas voting and was
deemed to implicate protected speech under Sec. 4, Art. 11 of the
Constitution.

Moreover, it impairs protected speech through overbreadth for the
prohibition applies “abroad” rather than to well-defined premises where
olections are conducted. As the mischief sought to be addressed by the
resolution is the risk of threat to the integrity and order in the conduct of
overseas voting, such mischief is likely to take place only in voting

119 Supra note 91.
120 529 Phil. 642 (2006).
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premises, such as Philippine embassies, rather than the vast area termed
“abroad.”

A [acial challenge was found appropriate because a protected right
“and an overextended statute were involved.

Seventh, in [mmates of the New Bilibid Prison v. De Lima,'?! the main
and concurring Opinions agreed that a pre-enforcement facial challenge is
viable against the implementing rules that prospectively applied the
availability of good conduct time allowance under a new law. The
implementing rules were found to impair equal protection under Sec. L, Art.
[l of the Constitution through the adoption of an invalid classification
system.

Lastly, We come to Southern Hemisphere v. Inc. v. Anti-Terrorism
Council ' This case is most significant in considering the present petitions
as it ruled on the constitutionality of the earlier anti-terror law — the FISA.
The Court emphasized the rationale for the use of facial challenge and its

non-availability in penal status, stating that:

The allowance of a facial challenge in free speech cases is
justified by the aim to avert the “chifling effect” on protected speech
x x x [T]his rationale is inapplicablc to plain penal statutes that generally
bear an “in ferrorem effect” in deterring socially harmful conduct. In
fact, the legislatore may even forbid and penalize acts formerly
considered innocent and lawful, so long as it refrains from diminishing
or dissuading the exercise of constitutionally protected rights.

x % x If a facial challenge to a penal statute is permitled, the
prosccution of crimes may be hampered. No prosccution would be
possible x x x A facial challenge against a penal statute is, at best,
‘amorphous and speculative. It would, essentially, force the court to
consider third partics who are not before it.'”

In my view, no less weighty than an alleged violation of a
fundamental right in a facial challenge is the consideration of the State’s
interest involved in a disputed legislation. The ATA is not an ordinary
legislation but a very weighty one that by nature is comprehensive; it
CNCoImpasscs both prcvcntative and punitive interests and approaches. In
direct conflict are both individual and collective interests that should be

properly considered and weighed.

From another perspective, collective interests cannot be any less
important than the individual interests that a facial challenge places and
holds sacred in the altar of constitutional rights. Let it not be forgotten that
individual rights can only be enjoyed i society continues to viably exist. A

121 G.R. Nos. 212719 & 214637, June 25, 2019,
122 Supra note 14.
123 [d. at 489-490.
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contrary view could be blind idealism that disregards the reality of how life
operates. The Constitution and its guaranteed rights will all be for naught if
the State itself - that the Constitution supports - is extinguished. Survival is
the law of life; where the life ol the State is at stake, everything clse takes
secondary precedence.

Thus, the primary question in considering legislation like the ATA,
whose aim is the defense of the State against those who threaten its survival,
< or should be - should the Court maintain the current jurisprudence on the
non-availability of facial challenge to penal laws such as the ATA?

The first consideration, as Associate Justice Mendoza fully
“explained in Estrada, is that the unavailability of a [acial challenge cannot at
all be equated to the denial or the non-recognition of an aggrieved
individual’s fundamental rights. Violation can still be alleged and proven,
but these will have to be undertaken based on concretely adduced facts
showing the prejudicial effect of a disputed statute on the individual, not on
(he basis of assumed facts that can border on speculation. In this manner,
fairness prevails between the individual and the society in whose behall and
in whose defense the legislation was formulated and passed.

Let it not be forgotten in this regard that terrorism is a socially
harmful conduct. Terrorism, like Covid-19, affects not only individuals but

the nation as a whole or at least a very substantial number of our

12 According Lo the United Nations Office on Drugs and Crime (UNODC), terrorism aflcets both
individuals and communities. However, these elfccls are not (o be considered as scparate phenomena bul
are, in fact, interlinked and interdependent responses. In fact, a layering cffect of (rauma, 50 Lo speak, arises
[rom terrorist acts, Lo wil:

The polential clfects on victims of terrorism can be devastating and multiple; it may be expericnced al
many interrelated levels - individually, collectively and socictally. From a victimological perspective, there
are three circles of “personal victimization’ which are determined in accordance with (heir proximity Lo the
direct victim: “primary or first order victimization, experienced by those who su [Ter harm directly, whether
it is injury, loss or death; secondary or second order victimization, experienced by Tamily members,
relatives or [riends of primary vietims; and tertiary or ihird order victimization, experienced by those who
observe the victimization, are exposed Lo it through TV or radio coverage of the victimization, or help and
attend to vietims” (Erez, 2006, p. 20). (italics supplicd)

Unlike the elfects f)(' :lu_u_iclcnlz_ll injury or discase, research on the effects of erime has stressed mental,
psyc[mlogicu[ and social effeels, in contrast (o plly.‘ifcul or financial clicets. This is altributable to the fact
(hat crime 1s ‘L(.'ll.l'tl'l.llﬂl"l\’0|)’ dilferent from being the victim ol an accident or disease, because it includes
someone deliberately or recklessly harming you™ (Shapland and Hall, 2007, p. 178).

%R KK

In addition to the psychological impact of terrorisme-related violations experienced at an individual
level, affected sociclics may suffer colleclive trauma which is particularly the case where attacks arc
targeted against a particular group or communily. (See Alexander, 2012, who explores the developrient 0l
social and cultural trauma: see also Weine, 1998, p. 1721). In such a situation, the sense of group identily
and allegiance is heightencd (Aroche and Cacllo, 2004, p. 56), producing collective solidarity, identity and
mutual support (Modvig and Jaranson. 2064, p. 37). Beeause of that heightened allegiance, when the group,
or members of it, arc altacked, it may collectively experience symptoms of psychological trauma (e Jong,
2004, pp. 165 and 168).

X X XX

x x x Collectively, conmunitics enter into shock, which is compounded by gricl for the loss ol the
victim through cither death, the debiliating, physical and psychological impact ol the violation, or, in the
casc of rape, familial and community rejection (Yohani and Hagen, 2010, pp. 208 and 214 Hagen and
Yohani, 2010, p. 19).

X X X X
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citizens.'” By undisputed world experience, it is no longer a purely local
concern that can be treated as an ordinary police matter. It has become ¢
worldwide problem that has drawn the attention ol no less than the United
Nations.'20 It has been proven to cross borders into nations that have not
properly or scasonably applied their anti-terrorism preventive measures.'’

At its ugliest, terrorism can allect the sovercignly and sccurity of a
nation when terrorists aim for political power outside the limits that the
Constitution narrowly allows. Unlike rebellion that is usually undertaken in
the open, terrorism works insidiously and clandestinely.' A nation could
thus fall incrementally in a long agonizing descent into chaos, or in onc blow
cven before the government realizes what it is up against.!?’

Far from being conceptualized discretely, however, individual and socictal forms of lrauma are
understood as interlinked and interdependent (rauma responses. Gross violations of human rights can aflect
the individual not only as an individual per se, but also as a member of a community or ol sociely more
generally. In particular, community or societal allegiance or alltliation, ag agpects of social and cultural
identity, form part of the individual’s personal identity system. Clinical literature describes a “layering” ol
trauma, reflecting to some extent the ‘victimization cireles’ referred (o above, such that an individual, as a
member of a particular group or of socicly more broadly, may experience the [irst phase ol the
(raumalisation process with the onsel or increase in group repression or persceution (which may include
clements of social and political change). The period during which the individual personally becomes a
victim of serious human rights violations marks the sccond phase in the traumatisation process. A third
phase - characterized by dislocation and exile - arises where the victim is forced to flee their home to avoid
the threat of harm (van der Veer, 1998, p. 5). Morcover, the sociclal response (o individual and collective
{rauma has a significant impact on the rehabilitation of individual survivors (citations omitted). (United
Nations Office on Drugs and Crime. V) Universily Module Series: Counter-Terrorism, Module 14:
Victims of Terrorism (July 2018) at hups://www.unmlc.org,/cél_']/cn/lcrrorism/moduIc—Iltl/kcy~issucs/cl'l'culs—
ol=terrorism.html)

125 Around 400,000 residents of Marawi were displaced due to the Marawi Seige. (U.S. Slate Department,
COUNTRY REPORTS ON TERRORISM 2017 (Burcau of Counlerterrorism), p. 280.)

126 e United Nations claims to have been in the forefront of the light against terrorism cven prior (o the
9/11 terrorist attack:

The United Nations was engaged with the issuc of terrorism long before that calamitous September
morning ten years ago. For decades, the Organization has brought the international community together
o condemn terrorist acts and developed the international legal framework to enable stales (o fight the
threat collectively. Sixleen international treatics have been negotiated at the United Nations and related
forums that address issucs as diverse as the hijacking of plancs, the taking of hostages, the financing ol
terrorism, the marking of explosives, and the threat of nuclear terrorism. (Smith, M. Sccuring our Future:

A Decade of  Counter-terrorism  Strategics. United  Nations  Chronicle  (no  date) — at
|1l1|)s.'://’www.un.urg/cn/cln'oniclcfarliL:Ic/sccuring—uur—I'ul.urc—dccadc—cm:nLcr—l‘crrorisn1—sll'ulcgics)

27 Olol Skoog, Head of the BEuropean Union delegation, stated that “lerrorism benefits (rom weak
Government institutions, poor governance and porous borders, which lead to corruption, illicit trafTicking
and exploitation of natural resources” during the §743" mceting (AM) of the UN Securily Council on
March 11, 2020. (Sccurity Council [ssues Presidential Statement Calling for Greater Lfforts to Ielp Africa
Fight Terrorism, as Delegates Denounce “nsullicient’ Current Approaches. United Nations Mecting,
Coverage and Press Relcases (March | 1,2020) at htl|1s;://www.un.org_,ﬂ)l'CSS/Cﬂ/Z()E()/SC14 [40.doc.itm)
“Ihe idea that weak slates can compromise securily -- most obviously by providing havens for Lerrorists
but also by incubating organized crime. spurring waves ol migrants, and undermining global cflorts to
control environmental threals and discase - is no longer much contested.” (Grappling, with State Failure.
Washington Post. (Junc 9, 2004) al |nl|?s‘,:ffwww.washinglunptm(.mmlf‘aruhivc/opiniuns;/.?O()tI/U(a/()‘)/
grappling,—wilh—ﬂulc—l'aiIurc/cSl){l(u.l?hhb(l-’-i 1-47255-96d1-72c0c3 [blado/)

128 «On May 23, 2017, Philippine lorces launched an operation altempting lo caplure [Hapilon in the city of
Marawi. ASG fighters opencd fire on security lorees and called on support from the pro-1SIS Maute Group.
Together, the ASG and Maute Group militants laid sicge over Marawi and clashed with government lorees
until October.” (U.S. State Department, COUNTRY REPORTS ON TERRORISM 2017 (Burcau of
Counterterrorism), p. 280.) Lvidently, these partics wore lying in wail and only acted when Philippine
forces attempled to capture Isnilon Hapilon. The Marawi Scige began from this context.

129 A prime example of this is the siege of Marawi. As stated in the previous footnote, the sicge began when
Philippine forees tried to capture Abu Sayyaf leader lsnilon Hapilon. However, (o their surprise, they were
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The last and most important coansideration, again taking cues from
Justice V.V. Mendoza’s Opinions, is that terrorism involves acts and
conduct, not speech (except where speech integral to criminal conduct is
involved, which is unprotcctcd);”“ thus, any challenge to the ATA should be
“as-applicd.”

This course of action offers the advantage of being fully consistent
with the actual case or controversy that the Constitution requires. It is, at the
same time, closer to the congressional intent of having a comprehensive
anti-terrorism law. Respecting the wisdom ol Congress when it passed the
ATA would not at all signify the Courl’s subservience to a co-equal body; it
is in fact its bow to the primacy of the Constitution."”"

JUDICIAL REVIEW PARAMETERS
1. Judicial Review
A. Nature of Judicial Review

The power of the judicial department (or the judiciary) is “expanded”
under the grant of judicial power because it allows the courts to resolve
disputes and to nullify actions involving “grave abuse of discretion”
committed by the two other great branches of government — the executive
and the legislative. I'rom the constitutional perspective, actions undertaken
with “grave abuse of discretion” are actions outside of the actor’s
constitutionally or statutorily allowed limits, and, hence, are nullities that
courts can so declare pursuant to constitutional command.'?? In other words,

judicial review is simply the exercise of judicial power, the objective of

which is to review the constitutionality of the act or acts of the other co-
equal branches of government or the ofTices and agencies under them.

However, the courts, when they so act do not thercby cross
constitutional boundary lines and are not, in fact, rendered more powerlul
than the other two branches of government. Their authority merely confirms
that in our governmental system, the Constitution is supreme and all three

met with a greater response as hundreds of militants emerged (rom the shadows. They raised the black of

1SIS and declared Marawi a new caliphate. Thus, the Marawi Siege began. This incident perfectly captures
the insidious and clandestine nature of tetrorism.
139 (Giboney v. Empire Storage and Ice Co., 336 U.S. 490, 93 L. 1id. 834, 843-844 (1949).
W See Defensor-Santiago v. Guingona, Jr., 359 Phil. 270, 284 (1998):

The principle of separation of powers ordains that cach of the three great branches of government has
exclusive cognizance ol and is supreme in matters falling within its own constitutionally allocated sphere.
Constitutional respect and a becoming regard for the sovercign acts ol a coequal branch prevents this Court

from prying into the internal workings of the Senale. Where no provision of the Constitution or the laws o [

even the Rules of the Senate is clearly shown Lo have been violated, disregarded or overlooked, grave abuse
of discretion cannot be imputed to Scnate officials for acts done within their competence and authority.
This Court will be neither a tyrant nor a wimp; rather, it will remain steadfast and judicious in upholding
the rule and majesty of the law.

192 See Aranillo v, Aguino [, supra note 34 at 551 and Virung v. Carpio-Morales, 831 Phil. 135, 151-152
(2018).
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branches of government must keep within the limits of their respectlive
powers.'¥® Even the judicial branch must keep within the constitutional
limits of its power to check grave abuse of discretion. Accordingly, the
Constitution circumscribes judicial power in two ways: firs, it imposes
certain requisites and conditions before a court may activate its judicial
power and assume jurisdiction to resolve a case; and second, it requires the
courts Lo apply specific methods of judicial review, including the appropriate
level of judicial scrutiny and tools of constitutional interpretation and/or
statutory construction. As such, judicial power has been described as the
“distinguished but delicate duty of determining and defining constitutional
meaning, divining constitutional intent, and deciding constitutional
disputes.”®* Nonetheless, unlike legislative and executive powers, judicial
power is passive; meaning, it is initiated only in the filing of a petition in an
appropriate proceeding.'?’

Corollary, in the traditional exercise of judicial power, the right on
which a petition is based must be identified with particularity, together with
atlegations on how this right has been violated. This same rule applies with
equal force to the “expanded” mode: the grave abuse of discretion
committed by the governmental agency, office, or officer must likewise be
properly alleged through prima facie showing of the abusive act and of the
manner the abuse was committed. These allegations constitute the “case or
controversy” requirement for the exercise of judicial power under Art. VIIIL,
See. 1 of the Constitution. Without these allegations, the Court shall dismiss
a petition for failure to show the requiréd grave abuse of discretion.

After the Court’s examination, It then decides whether the disputed
law complies with or violates the terms of the Constitution. In the latter case,
the Court ultimately decides whether the law, found to be flawed, must be
struck down in its entirety, or saved through a limiting construction that does
not rewrite but merely aligns the law with the Constitution, or partly saved
through a separability interpretation.*® In rare instances, the Court urges the
executive and legislative branches to fine tune their implementing rules in
order to forestall the excesses that would render the law’s enforcement
unconstitutional .*”

13} Qee Angara v. Electoral Tribunal, 63 Phil. 139, 156 (1936).

134 Cf. Duefias, Jr. v. House of Representatives Electoral Tribunal, 610 Phil. 730, 742 (2009).
135 Cf Lagman v. Medialdea, 812 Phil. 179, 269 (2009); sce aiso /ng Tibay v. Counrt of Industrial
Relations, 69 Phil. 635, 640 (1940).

136 1 opez v. Court of Appeals, 438 Phil. 351,36 (2002).

57 Bayan v. Fxec. Sec. Ermita, 522 Phil. 201, 236-240 (2006).
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B. Appreaches to Judicial Review

i, Effect of Nature of Challenge Admitted on Choice of
Judicial Scrutiny

“Prior (o enforcement” means that a challenge could be launched even
before the law is applied and before the petitioner or parties who are not
before the Court suffer any actual or direct damage or injury (thus, even
without showing the locus standi or actual case or controversy that the
Constitution expressly requires).'”

Without a clearly pleaded and defined actual controversy, a facial
challenge is a very sensitive aspect of constitutional litigation as the court
runs the risk of ruling on hypothetical situations unless it strictly adheres to
the “facial” description of the challenge. To be “facial,” the law must show,
based solely on its wording or its direct and immediate implication, that a
constitutional violation exists through vagueness or overbreadth.™”

Assuming that the challenge is admitted, its nature that is, whether it
be an as-applied challenge, a facial challenge, or a case of transcendental

does not pre-determine the level of judicial scrutiny to be

importance

employed.
ii. Proposed Judicial Scrutiny
a. Gradations of Serutiny
Judicial review proper proceeds by determining whether the law, as it
operated on the petitioner, falls within constitutional parameters, using the
appropriate lens ol scrutiny and its necessary gradations. The levels of

scrutiny are discussed at length below.

A critical analytical tool considered together with the mode of
challenge in reviewing the constitutionality of a disputed law is the level of

3% The Court, in Southern Hemisphere Engagement Network, Inc. v. Anti-Terrorisin Council, supra note 14
at 489-490, held as follows:
Distinguished from an as-applied challenge which considers only extant facts allecting real litigants,
a facial invalidation is an examination of the entire law, pinpointing its Maws and defects, not only on the
basis of ils actual operation to the partics, but also on the assumption or prediction that its very existence
may cause others not before the court to relrain from constitutionally protected speech or activitics.
X X X X

A strong criticism against employing a fncial challenge in the case of penal slatutes, il the same 1s
allowed. would elfectively go againgt the grain ol the doctrinal requirement of an cxisting and conerete
conlroversy before judicial power may be appropriately exercised. A facial challenge against a penal statute
is. al best, amorphous and speculative. 10 would, essentially, force the court Lo consider third partics who
are nol before it. (citations omitled)
139 Southern Hemisphere Engagement Neowork, inc. v. Anti-Terrorisui Comncil, id. at 489, citing David v,
Macapagal-Arroyo, supra note 69 al 777 (2000) and Spouses Romualdez v. COMELEC, 576 Phil. 357, 390-
394 (2008).
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scrutiny that the Court shall apply in censidering the case.'® The level of
scrutiny depends on the level of protection accorded by the Constitution to
the fundamental right allegedly affected by the law:!#! the gravity of the
governmental objective sought through the law; and the degree of the law’s
interference on the affected fundamental right.'** Thus, the Court ofien
makes a textual and jurisprudential re-examination of the scope of the right
implicated. For example, the lowering of society’s expectations of the right
{o privacy at airports, as well as the legal context in the formulation of the
law,'** (such as when its adoption is in compliance with a binding (reaty
obligation)'*’ affect the Court’s leve] of scrutiny.

Jurisprudence has provided us threc levels or gradations of scrutiny
through the years.

The rational-basis scrutiny is appropriate where the law is merely
regulatory rather than prohibitive, it is narrowly targeted and it does not
impact protected rights.'*® In general, a rational-basis scrutiny ascertains
whether the law is rationally related to a legitimate government purpose.'’
A soft rational-basis scrutiny accords a presumption of validity to a law of
longstanding application, such as on vehicle registration.'*® A hard rational-
basis scrutiny suspends any presumption of validity and weighs the public
interest sought to be advanced by the law vis-d-vis any countervailing
interest which is peculiar to a party, such as the right to private property.'®

Both intermediate or means-end scrutiny and strict scrutiny are
appropriate where the law implicates a right that is protected by the
Constitution,'® or a right that is enjoyed by persons who are protected by
the Constitution, such as Overseas Filipino Workers.”!  However,
intermediate scrutiny shall be employed if the law is content-neutral in that it
is aimed merely at the time, place, or manner of exercise of a protected
right.'"? In that cvent, the Court ascertains whether the law (1) serves an
important government interest; (2) it is reasonably appropriate for the
purpose of advancing said government interest; and (3) it narrowly tailors

W0 Serrane v. Gallant Maritime Services, Inc., 601 Phil. 245, 282 (2009); Central Bank Employecs
Association, Inc. v. Bangko Sentral ng Pilipinas, 487 Phil. 537, 599 (2004).

1 Seprano v. Gallant, 1d. at 285-286.

U2 Chaves v. Gonzales, 569 Phil. 155, 193 (2008).

3 pegple v. Suzuli, 460 Phil. 146, 157 (2003).

Wa g ahataan Party-List v. COMELEC, 775 Phil. 523, 551-552 (2015).

195 Government of the United States of America v. Puraganar, 438 pPhil. 417, 450 (2002).

115 1d. at 439.

M7 Yiot v, Intermediate Appellate Couri, 232 Phil. 615, 626-628 (1987, citing United Siales v. Toribio, 15
Phil. 85, 91-92 (1910). In Fernando v. St Scholastica’s Collegre, 706 Phil. 138, 160 (2013), the Court held
that beautification is not a valid governmentai purposc.

W8 Bopitista v, Juinio, 212 Phil. 302, 317 (1984).

49 Ouinto v. COMELEC, supra note [13 at 261-263. The Court heid that political candidacy is not
protected speech. See also, White Light Corp. v. City of Manila, 596 Phil. 444, 451-454 (2009).

150 Samahan ng mga Progresibong Kabataan v. Quezon Cily, supra note 59at [HI3-1114.

151 Sumeer Overseas Placement Agency, Inc. v. Cabiles, 740 Phil. 403 (2014).

152 Nicolas-Lewis v. COMELEC, supra note 120,
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the burden on protected rights only to the extent necessary to advance the
government interest.'>

Strict judicial scrutiny shall be employed where the core content of
the protected right or the right of a protected person is burdened by the
law, % or where a suspect classification based on race, sex, or religion is
adopted.'”® However, intermediate review is sufficient where the core of a
protected right to speech is merely unnecessarily burdened by a law through
overbreadth.!% When engaging in strict scrutiny, the Court suspends the
presumption of regularity of official conduct and, by extension, the
presumption of constitutionality of the law.'"7 It inquires whether the
government has established that (1) there is a distinctly compelling
governmental interest; and (2) the law is narrowly designed to achieve said

governmental interest.'”®

b. Proposed Level of Scrutiny

The aforementioned considerations, to my mind, cannot be applied in
a plain and mechanistic way; application must be attended by the discretion
appropriate to the subject under consideration. For example, when the
importance of the government’s interest weighs heavily (as the compelling
interest that terrorism does), the third element of a narrow focus may
appropriately be adjusted and widened to ensure that the government’s
interest is properly and thoroughly addressed. Failure to make this
adjustment may spell the difference in the effectiveness of the law.

The fight against terrorism is indisputably a compelling government
interest in light of the nature and background of this menace and its
continuing threat to the country. Whether and to what extent the government
measure should focus should depend on the nature and extent of the interest
at stake and on the character of the measure the law prescribes, considered in
relation with the constitutional right involved. A material question on this
point is whether the abuse of constitutional right is patent or immediately
threatened, or whether it is only considered possible. The element of
pervasiveness of the violation should likewise not be forgotten.

After its scrutiny, the Court then decides whether the disputed law
violates the Constitution and declares whether it must be struck down in its
entirety, saved through a narrow construction that would align it with the
Constitution, or partly save it through an existing separability clause or

153 Mosqueda v. Pilipino Banana Growers, 793 Phil. 17,67 (2016).

154 Fstradu v, Escriior, 525 Phil. 110, 168-169 (2006).

155 Republic v. Manalo, 831 Phil. 33 (2018).

156 Adfiong v. COMELEC, G.R. No. 103956, March 31, 1992, 207 SCRA 712, 719.

17 Chaves v. Gonzales, supra nole 142. Sec also, The Diocese of Bacolod v. COMELEC., 751 Phil. 301
(2015). While Senior Associate Justice Perlas-Bemabe concurred in the result, she found the regulation
content-neutral thereby requiring ntermediate scrutiny.

158 The Diocese of Bacolod v. COMELEC, id.
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through the narrow interpretation and application already suggested
elsewhere in this Opinion.'”

In rare instances, the Court may urge the executive and legislative
branches to fine tune their implementing rules in order to forestall excesses
in enforcement of a measure that has been found to be constitutional.'®® But
in no case can the Court question the policies or measures that Congress
adopts on the basis of their wisdom, nor can the Court delve into the
adequacy under existing conditions of the enacted measures.'®!

In essence, the power of the Court to pass upon the constitutionality of
laws, regulations or other acts of the legislature and the executive Is
awesome but is a reserved power that may be used only when and as may be
appropriate; fo our mind, the Court should only exercise the power when it
must, not because it can. On the occasions when it must, the Court should
still have the discretion to adjust the application of its conclusions based on
its balancing approach, as discussed above.

By laying down the foregoing principles and mapping out the stages
of constitutional judicial review, the Court provides a guide to the
disposition of each disputed constitutional issue in the surviving petitions.
Every stage and level of review and the resulting application shall be
discussed in full in the course of their consideration.

C. Tests on the Constitutional Validity of Statutes
i. Approaches to Testing the Scope of Statutes

a. Void-for-Vagueness and Overbreadth Doctrines

As mentioned above, “vagueness” exists when the law is so unclearly
or loosely framed that a person cantot reasonably know what the law
exactly provides or commands; it prevenls a person from reasonably

knowing whether he acts within or outside the law.'®? Through vagueness

159 Lopez v. Court of Appeals, supra note 136; sce discussions of narrow interpretation and application at
pages 12 to 14.

160 Bayan v. Exec. See. Ermita, supranote 137.

161 Cf: Central Bank Employees Association, Inc. v. Bangko Sentral ng Pilipinas, supra note 140.

162 1) Ermita-Malate Hotel and Motel Operators Association, Inc. v. City Mayor of Manila, supra note 18 at
325, the Court made the following pronouncement:

From Connally v. General Construction Co. Lo Adderley v. Florida, the principle has been consistently
upheld that what makes a statute susceptible to such a charge s an cnactment either forbidding or requiring
the doing of an act that men of common intcltigence must necessarily guess at its meaning and differ as to
its application. Is this the situation before us? A citation from Justice Flolmes would prove illuminating:
“We agree to all the generalities about not supplying criminal laws with what they omit, but there is no
canon against USing common sense in constructing laws as saying what they obviously mean.” (citations
omitted)

In People v. Nuzario, supra note 86 at 195, the Court held that “[a]s a ruie, a statute or act may be said to
be vague when it Jacks comprehensibic standards that men "of common inteliigence must necessarily guess
at its meaning and differ as to its application. 1t is repugnant to the Constitution in two respects: (1) it
violates due process for failure to accord persons, especially the partics targeted by it fair notice of the
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the law transgresses the due process requirements of the Constitution by not
giving a fair notice of what the law penalizes.'®® Vagueness also leaves law
enforcers unbridled discretion in carrying out its provisions and becomes an
arbitrary flexing of the government’s muscle.'®!

An “overbreadth” exists when the means employed to achieve a
governmental purpose are unnecessarily broad and, thus, invades
constitutionally guaranteed rights.'®® In speech terms, facial challenge may
be allowed if the disputed law prohibits not only speech that the legislature
may regulate, but also speech protected under the Constitution,'® in the
U.S., if it prohibits a substantial amount of protected speech. !¢

Where conduct and not merely speech is involved, the statute’s
alleged overbreadth must be both real and substantial, judged in relation
with the statute’s plainly legitimate sweep.'®® The concept of “substantial
overbreadth,” however, cannot readily be reduced to an exact definition; the
mere fact that one can conceive of some impermissible applications of a
statute is not sufficient to render the statute susceptible to an overbreadth
challenge.'®

conduct to avoid; and (2} it lcaves law cnforcers unbridled discretion in carrying out its provisions and
becomes an arbitrary flexing of the Government muscle.” (citations omitled)

In David v. Macapagal-Arroyo supra note 69 at 777-778, the Court declared (hat “frlelated to the
< overbreadth’ doctrine is the “void for vagueness doctrine’ which holds that “a law is facially invalid if men
of common intelligence must necessarily guess at its meaning and differ as to is application.”” (citations
omitted) .

163 A statute or act sulfers from the defect of vagueness when it lacks comprehensible standards that men of
common intelligence must nccessarily guess al its meaning and ditfer as to its application. It is repugnant to
the Constilution in two respects: (1) it violates due process for failure to accord persons, especially the
parties targeted by it, fair notice of the conduct to avoid; and (2) it leaves law enforcers unbridled discretion
in carrying out ils provisions and becomes an arbitrary flexing of the Government muscle. (Southern
Hemisphere Lngagement Network, Inc. v. Anii-Terrorism Council, supra note 14 at 488.

16 poople v. Nazario, supra note 86.

65 |0 Estrada v. Sandiganbayan, supra note 85 at 353, the Court adopted Justice V.V. Mendoza’s definition
of overbreadth in his Separate Opinion:

Morgcover, we agree with, hence we adopt, the observations of Mr. Justice Vicente V. Mendoza during
the deliberations of the Court that the allegations that the Plunder Law is vague and overbroad do not
justify a facial review of its validity —x x x The overbreadth doctrine, on the other hand, decrees that “a
governmental purpose may not be achieved by means which sweep unnecessarily broadly and thereby
invade Lhe area of protected freedoms.” {citation ontitted)

This definition was reiterated in Southern Hemisphere Engagement Network, Inc. v. Anii-Terrorism
Council, supra nole 14: “The averbreadih doctrine, meanwhile, decrces that a governmental purpose 0
control or prevent activities constitutionally subject to state regulations may not be achieved by means
which sweep unnecessarily broadly and thereby invade the area of protected frecdoms.”

The same delinition was stated in Disini, Jr. v. The Secrelary of Justice supra note 91 at 99: “Under
thie overbreadih doctrine, a proper governmental purposc, constitutionally subject 10 staie regulation, may
not be achieved by means that unpeccssarily swecp its subject broadly, thereby invading the arca of
protected freedoms.” (citation omitted)

16 Symahan ng mga Progresibong Kabataan v. Quezon Ciiy, supra note 59.
167 See [nited States v. Williams, 553 U.S. 285 (2008).
188 Broadrick, el al. v. Oklahoma, supra note {11, cifations omitted.

”

1689 See Members of City Council of Los Angeles. ¢l al. v. Taxpavers for Vincent, 466 U.S. 789 (1984).
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In sum, “vagueness” is concerned with the clarity of the law; while
woyerbreadth” is concerned with the precision of a law.'”

b. Chilling Effect of Speech Restriction

The “chilling effect” reasoning applies with full force to {freedom of
speech and expression cases as the Court may, out of concern for this effect,
decide in favor of a challenged law’s invalidity and allow the law’s targeted
speech to go unregulated to avoid any deterrent effect on citizens who might

otherwise lawfully speak.'”!

In balancing terms, this means that the Court is choosing to allow the
existence of some unregulated speech so that citizens may enjoy the salutary
effect of their full speech rights.'”? The Court thus accords preference,
primacy, and full constitutional protection to citizens’ right to speak.

In my view, this liberal approach outweighs the risk the community
may run from the speech that remains unregulated. Note in this regard that
certain types of speech such as those involving obscenity and defamation lie
outside constitutional protection and are, thus, subject to statutory regulation
without intruding into the Constitution’s freedom of speech guaraniee. 173

A chilling effect, however, when recognized outside the factual
circumstances of a case could raise a host of questions that ultimately boils
down to one of fairness: the who, what, when, where, why, how, and whether
or not a chill intervened are always hanging questions whose answets — In
the absence of concrete facts — are largely assumed from the nature of the
constitutional right involved.

Unfortunately, this assumption is at times made without considering the
State’s own interests.'’* In the context of terrorism, these interests are the
constitutional duties of the State to maintain its own viability and -survival;
and its duties to protect and promote the interests of the governed, including

170 See Barron, J.. & Diencs, C., Constitutional Law in a Nuishell (8th od.), West Academic Publishing
(2013), pp. 404-405.
"1 {q Disini, Jr. v. The Secretary of Justice, supra nole 91 at 122, the Court held that:

A petitioner may for instance mount a “facial” challenge to the constitutionality of a statule even if e
claims no violation of his own rights under the assaited statute where it involves free speech on grounds of
overbreadih or vagueness of the statute. The rationale for this excoption is to counter the “chilling effect”
on protected speech that comes from statutes violating free speech. A person who does not know whether
his speech constitutes a crime under an overbroad or vague Jaw may simply restrain himself from speaking
in order to avoid being charged of a crime. The overbroad or vague faw thus chills him into siience.
{citation omitted)

172 See Estrada v. Sundiganbayan, supra note 85; Romualdez v. Sandiganbayan, supra note 96; and
Southern Hemisphere Engagement Network, fnc. v. Anti-Terrorism Council, supra notc 14.

173 The exclusion of unprotected speech brings to the fore the question of whether terrorism-related speech
is protecied or unproiecied spoech. See Madrileios v. Gatdula, G.R. No. 184389, Sepicmber 24, 2019,
Soriano v. Laguardia, 605 Phil. 43 (2009); and €. havez v. Gonzales, supra note 142.

174 See Interpeliation of Associate Justice Leonen on February 2, 2021, pp. 96 to 122.
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the interests of potential victims among the governed who are not also
before the court.

The chilling effect line of thought likewise glosses over the nature of
the disputed law that, when penal by nature, is intended to send signals to
the governed that the prohibited action should not be committed without
running the risk of the law’s penalty whose purpose is to deter behaviour
against the interests of society. In other words, a chilling effect is built-in
and is part and parcel of every penal legislation.

These concepts are not at all new in our jurisdiction as Associale
Justice V.V. Mendoza, years ago, eloquently summed up the basic
underlying principles in his Concurring Opinion in  EBstrada .
Sandiganbayan:'”

XKXXX

A facial challenge is allowed to be made to a vague statute and to one
which is overbroad because of possible “chilling cffect™ upon protected
specch. The theory is that “[w]hen stalutes regulate or proscribe specch
and no teadily apparent construction suggests itscll as a vehicle for
rehabilitating the statutes in a single proscecution, the transcendent value
10 all society of constitutionally protecicd expression is deemed to justify
allowing atiacks on overly broad statutes with no requirement that the
persori making the attack demonstrate that his own conduct could not be
regulated by a statute drawn with narrow specificity.” The possible harm
{o society in permitting some unprotceted speech to go unpunished 1s
outweighed by the possibility that the protected speech of others may be
deterred and perceived gricvances left to fester because of possible
inhibitory cffects of overly broad statutes. ‘

and dwelt as well on these challenges’ characteristics and limits of use:

This rationale does not apply to penal slatutes. Criminal statutes
have general in terrorem effect resulting from their very existence, and, il
facial challenge is allowed for this reason alone, the State may well be
prevented from enacting laws against socially harmful conduct. In the
area of criminal law, the law cannot take chances as in the area of free
speech.

The overbreadth and vaguencss doclrines then have special
application ouly to frec speech cases. They are inapt for testing the
validity of penal statutes. As the U.S. Supreme Court put it, in an opinion
by Chicf Justice Rehnquist, “we have not recognized an ‘overbrcadth’
doctrine  outside  the  limited  context of  the  First
Amendment.” In Broadrick v. Ckiahoma, the Court ruled that “claims of
facial overbreadth have been entertained in cases involving statules
which, by their terms, seek to regulate only spoken. words” and, again,
that “overbreadih claims, if entertained at all, have been curlailed when
invoked against ordinary criminal laws that are sought to be applied to

175 Supra note 85, at 355-336.
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protected conduct.” For this reason, it has becn held that “a facial
challenge to a legislative Act is ... the most difficult challenge to mount
successfully, since the challenger must establish that no set of
circumstances exists under which the Act would be valid.” As for the
vagueness doctrine, it is said that a litigant may challenge a statute on its
face only if it is vague in all ils possible applications. “A plaintiff who
cngages in some conduct that is clearly proscribed cannot complain of
the vagueness of the law as applied to the Conduct of the others.”

In sum, ihe doctrines of strict scrutiny, overbreadth, and
vagueness arc analytical tools developed for testing “on their faces”
statutes in free speech cases or, as they are called in American law, Lirst
Amendment cases. They cannot be made to do service when what 1s
involved is a criminal statutc. With respect to such statule, the
established rule is that “one lo whom application ol a statute is
constitutional will not be heard 1o aitack the statute on the ground thal
impliedly it might also be taken as applying to other persons or other
situations in which its application might be unconstitutional.” As has
been pointed out, “vagueness challenges in the First Amendment conlext,
like overbreadth challenges typically produce facial invalidation, while
statutes found vague as a matler of due process typically arc invalidated
lonly] ‘as applied’ to a particular defendant.” Consequently, there is no
basis for petitioner’s claim that this Court review the Anti-Plunder Law
on its face and in its entirety.

XXXX

Indeed, “on its face”™ invalidation of slatutes results in striking
them down enfirely on the ground that they might be applicd to partics
not before the Court whose activities are constitutionally protected. 1t
constitutes a departure from the case and controversy requirement of the
Constitution and permiis decisions lo be made without concrete factual
settings and in sterile abstract contexts. But, as the U.S. Supreme Court
pointed out in Younger v. Harris:

[T]he task of analyzing a proposed statute, pinpointing its
deficiencics, and requiring correction of these deficiencics
before the statute is put into effect, is rarcly if ever an
appropriate task for the judiciary. The combination of the
relative remoteness of the controversy, the impact on the
legislative process of the relief sought, and above all the
speculative and amorphous nature of the required line-by-
line analysis of detailed slatutes, ... ordinarily results in a
kind of case that is wholly unsatisfactory for deciding
constitutional questions, whichever way they might be
decided.

" Tor these reasons, “on its face” invalidation ol statuies has been
described as “manifestly strong medicine,” to be employed “sparingly
and only as a last resort,” and is generally disfavored. In determining the
constitutionality of a statute, therefore, its provisions which are alleged
to have been violated in a case must be examined in the light of the
conduct with which the defendant is charged. (citations in the original
omitted.)
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The Associate Justice supplemented these thoughts in the Courl’s
Resolution denying petitioner Estrada’s Motion for Reconsideration when he
added:!7®

“Indeed, it has been pointed out that “procedures for testing the
constitutionality of a statue ‘on its face’. . . are fundamentally af odds
with the function of courts in our constitutional plan” When an
accused is guilty of conduct that can constitutionally be prohibited and
that the State has endeavored to prohibit, the State should be able to
inflict its punishrent. Such punishment violates no personal right of the
“accused. Accordingly, as the cnforcement of the Anti-Plunder Law is nol
alleged to produce a chilling effect on freedom of speech or religion or
some “fundamental rights” to be presenily discussed, only such ol its
provisions can be challenged by petitioner as are sought to be applicd 1o
him. Petifioner cannot challenge the entire statute on its face. A contrary
rule would permit litigation to turn on abstract hypothetical applications
of a statute and disregard the wise limits placed on the judicial power by
the Constitution. As Justice Laurel stressed inAdngara v. Electoral
Commission, “the power of judicial review is limited to actual cascs and
controversies . . . and limited further to the constitutional question raised
or the very lis mota presented.” (emphasis supplied)

Subsequent to its Estrada ruling, the Court ruled on the merits of
Southern Hemisphere v. Inc. v. Anti-Terrorism Council on the issue of the
validity of the country’s first anti-terrorism legislation, the HSA.

The Court significantly declared the HSA valid, again drawing
heavily on Associate Justice V.V. Mendoza’s Separate Opinions in Estrada.
It thus reinforced the strength of the Court’s pronouncements, first made in
Estrada, on facial challenge, and also established the unavailability of facial
challenge in reviewing penal laws.

Consistent with these positions, the Court has subsequently limited the
application of a facial challenge to cases clearly involving the freedom of
speech and other fundamental rights and showing that these rights had been
at risk. Except for its ruling in Disini, mentioned below, it also limited the
application of facial challenge to non-penal statutes that do not involve
violations of fundamental rights.

Thus, aside from an equal protection clause violation (that the Court
allowed in Biraogo v. Philippine Truth Commission based on the invalid
classification made in the disputed law),!”” jurisprudence has allowed a
facial challenge only for violation of the freedom of speech and expression
under Art. I, Sec. 4 of the Constitution;'”™ the right to privacy of

176 G.R. No. 148560, Resolution dated January 29, 2002,
77 Supra note t18.
Y78 Disini, Jr. v. The Secretary of Justice, supra note 91
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communication and corvespondence under Sec. 3(1);'"” and the right to form
association under Sec. 8.'%

Justice V.V. Mendoza’s 2001 Concurring Opinion in Estrada v.
Sandiganbayan, cited above, was made a part of the main opinion in that
case and likewise became part of the main opinions in Romualdez v.
Sandiganbayan (2004); Spouses Romualdez v. Commission -on Elections
(2008); Southern Hemisphere Lngagement Network, Inc. v. Anti-Terrorism
Council (2010); Spouses Imbong v. Ochoa, Jr. (2014); Lagman v. Medialdea
(2017) and Madrilejos v. Gatdula (2019), among others.

The Court (and the U.S. Supreme Court whose “facial challenge”
approach became this Court’s initial model)'®! has allowed a facial challenge
in the past to address the “chilling effect” that the challenged law could
bring to third parties who are not before the Court even prior to ihe law’s
implementation,'®? thus, based solely on what the law provides “on its face”

179 Cf Ople v. Torres, 354 Phil. 948 (1998). [l must be stated that Ople v. Torres did not expressly imvolve a
facial challenge in the sense that therc was no discussion in the decision concerning the applicability of a
“facial challenge.” However, the Court appeared to have taken into consideration *...the broadness, the
vagueness, the overbreadth of A.Q. No. 308 which if implemented will put our people’s right to privacy in
clear and present danger” in rendering ils decision. Tt held that “[i]t is noteworthy that A.O. No. 308 does
not state what specific biological characteristics and what particular biometrics technology shall be used (o
identify people who will seck its coverage. Considering the banquet of options available to the
implementors of A.O. No. 308, the foar that it threatens the right to privacy of our people is not
groundless.”

B0 o Ouimo v. COMELEC, supra note 110 at 277-278. Strictly speaking, Quirto v. Commission on
Elections did not contain any specific discussions on the applicability of the “facial challenge” docirine.
Nonetheless, the Court held that “[tthe challenged provision also suflcrs from the infirmity of being
overbroad” on the following grounds: ] :

First, the provision pertains to ali civil scrvants holding appointive posts without distinction as o
whether they occupy high positions in government or not. Certainly, a utility worker in the government will
also be considered as ipso facto resigned once he files his CoC for the 2010 clections. This scenario is
absurd for, indeed, it is unimaginable how he can use his position in the government o wield influence in
the political worid.

XX XX

Second, the provision is directed to the aclivity of sceking any and all public offices, whether they be
partisan or nonpartisan in character, whether they be in the national, municipal or barangay level. Congress
has not shown a compelling state interest to restrict the fundamental right involved on such a sweeping
scale. (citations omitted)

18! Gooding v. Wilson, 405 U.S. 518, 521,31 L. d.2d 408, 413 (1972), cited in Estrada v. Sandiganbayan,
supra note 85, at 353:

The theory is that “[w]hen statutes regulatc or proscribe speech and no readily apparent
construction suggests itself as a vehicle For rebabilitating the statutes in a single prosccution, the
transcendent value to all society of constitutionally protected expression is deemed to justify
allowing attacks on overly broad statutes with no requirement that the person making the attack
demonstrate that his own conduct could net be regulated by a statulc drawn with narrow
specificity.”

Broadrick v. Oklahoma, supranote 111, cited in David v. Muacapagul-Arroyo, supra note 69 al 776:

[Flacial invalidation of laws is considered as “manifestly strong medicine,” 1o be used “sparingly and
only as a last resorl,” and is “generally disfavored:=™ The reason for this is obvious. Embedded in the
traditional rules governing constitutional adjudication is the principie that a person to whom a law may be
applied will not be hcard to challenge a law on the ground that it may conccivably be applied
unconstitutionally to others, ie., in other situations not before the Courl. {emphasis omitled)

182 [y Chavez v. Gonzales, supra note 142 ae 195-196, the Court lield:

Freedom of cxpression has gained rccognition as a fundamental principle of every democralic
government, and given a preferred right that stards on a higher level than substantive economic frecdom or
other liberties. The cognate rights codified by Article 1), Section 4 of the Constilution, copicd alimost
verbatim from the First Amendment of the U.S. Bili of Rights, were considered the necessary consequence
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and without the benefit of factual context or concrete evidence of the actual
circumstances of the alleged violation of rights.'™

In this sense, facial challenge is an approach that the Court allows in an
excess of caution to prevent situations where citizens are prevented from
acting, in a manner otherwise protected under the Constitution, due to their
uncertainty on the meaning and scope of the law and their fear that the law
could cover and penalize them. This is the “chilling effect” that compelled
the Court to immediately act, without waiting for the law’s implementation,
on overbroad or vague laws affecting fundamental rights.

In plainer terms, because of a statute’s vagueness or overbreadth, a
person might stay away from doing anything that could possibly fit the
uncertain wording of the law, thereby limiting what he could otherwise
legitimately do. Invalidity arises because the wording of the challenged law
may cover both protected and unprotected speech, thus preventing people
from speaking due to thejr fear or concern that they would overstep into
unprotected territory and thereby violate the law.

c. Speech v. Criminal Conduct

Speech, as a fundamental right, is constitutionally protected.'® Thus,
the U.S. Supreme Court has only recognized limited categories of speech
that the government may regulate because of their content and for as long as
the regulation is even-handed.!®® Content-based restrictions on speech, iLe.,
laws that “appl[y] to particular speech because of the topic discussed or the
idea or message expressed,” are thus presumptively unconstitutional and
subject to strict scrutiny.'®®

Iikewise, it has been held that an uiterance or other mode of
expression is said to be “upprotected” if it is “of such slight social value as a
step fto truth that any benefit that may be derived from them is clearly
outweighed by the social interest in order and morality.”'® The U.S. Court
has recognized various categories of unprotected speech, albeit these

of republican institutions and the complement of free speech. This preforred status of free speech has also
been codified at the international level, its recognition now enshrined in inlernalional law as customary
norm that binds all nations.

In the Philippines, the primacy and high esteem accorded freedom of cxpression is a [undamental
postulate of our constitutional system. This right was elevated to constitutional status in the 1933, the 1973
and the 1987 Constitutions, reflecting our own lesson of history, both political and legal, that freedom of
speech is an indispensable condition for neariy every other form of freedom. Morgover, our history shows
that the struggle to protect the frecdom of speech, expression and the press was, at bottom, ihe struggle for
the indispensable preconditions for the exercise of other freedoms. For it is only when the people have
unbridled access to information and the press that they will be capable of rendering enlightened judgments.
In the ofi-quoted words of Thomas Jefferson, we cannot both be frec and ignorant. (citations omilled)

183 See Disini, Jr. v. The Secrelary of Justice, supra nolc 91

134 1987 CONSTITUTION, Article 11, Section 4; Chaver v. Gonzales, supra note 142 at 196.
185Goe RA V. v. S Pauld, 505 U.S, 377, 382-86 (1992).

186 Roed v. Town of Giltbert, 135 S. Ct. 2218 (2015) al 2226-27.

187 {Inited States v. Stevens, 559 U.S. 460 (2010}, citations omitted.
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characterizations have remained live and open, largely depending on the
character and context of the speech.'® Under the unprotected category are:
obscenity, defamation, fraud, incitement, speech integral to criminal
conduct, and child pornography.'®

In the Philippines, this Court has issued its own line of rulings on the
protection of free speech pursuant to Sec. 4 of Art. T1I (our Bill of Rights).
Our early decisions were largely guided by U.S. doctrines on the extent of
speech protection, the kind of scrutiny to be applied, as well as on the
categories of specch that fall outside constitutional protection. This Court
adopted the clear and present danger rule as early as the case of Cabansag v.
Fernandez'® and explained the doctrine and its roots in Soriano v.
Laguardia.'?’ Chavez v. Gonzales'* further instructs Us that the clear and
present danger test is used when the governmental action that restricts
freedom of speech or of the press is based on content.

Another criterion for permissible limitation on freedom of speech and
of the press, which includes vehicles of the mass media such as radio,
television, and the movies, is the “balancing-ol-interests test.” The principle
“requires a court fo take conscious and detailed consideration of the
interplay of interests observable in a given situation or type of situation.”
Lagunzad v. Vda. de Gonzales elaborated on the justification for this test in
these words:

188 { fuited States v. Slevens, id.:

“Maybe there are some categories of speech that have been historically unprotected, but have not yct
been specifically identified or discussed as such in our case law. But if so, therc is no evidence that
“depictions of animal cruelty” is among them. We nced not foreclose the future recogaition of such
additional categorics to reject the Government’s highly manipufable balancing lest as a moans of
identifying then.”

18 The U.S. Supreme Court has long considercd political and ideological speech to be at the core of the
First Amendment guarantee, including speoch conceruing “politics, nationalism, religion, or olher maiters
of vpinion.”

Political speech can take other forms beyond the wrillen or spoken word, such as money {Buckley v.
Valeo, 424 U.S. | (1976) (per curiam} or symbolic acts (Texas v. Johnson, 491 U.S. 397 (1989). A
government regulation that inplicates political or idcological specch generally receives sirict scrutiny so
that the government must show that the law is narrowly tailored to. achicve a compelling government
interest.

Commercial specch, on the other hand, {i.e., speech that merely proposes a commercial transaction or
relates solely to the speaker’s and the audience’s economic intercsts) has historically received less First
Amendment protection than political speech. For many years, courts deforred o legislaturcs when it came
to economic regulations that impinged upon speech. However, the Court’s 1976 decision in Virginia Staie
DBoard of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, launched a trend of
increased judicial scrutiny over laws implicating commercial specch.

190102 Phil. 152 (1937).
1?1 Supra note 173.
192 Supra note 142 at 206-207. The Court held i this case that:

With respect to content-based restrictions, the government must also show the type of harm the speech
sought to be restrained would bring about — cspecially the gravity and the imminence of the threatened
harm — otherwise the prior restraint will be invalid. Prior restraint on specch based on iis content cannot
be justified by hypothetical fears; “but only by showing a ‘substantive and imminent ¢vil that has taken the
life of a reality already on ground.” As formulated, “the question in every case is whether the words uscd
are used in such circumstances and are of such a nature as to create a clear and present danger that they will
bring about the substantive evils that Congress has a right to prevent. It is a question of proximity and
Q_@g.lﬂ'”
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The right of freedom of expression, indeed, occupies a preferred position
in the “hierarchy of civil liberties.” It is not. however, without limitations.
As held in Gonzales vs. Commission on Elections:

From the language of the specific constitutional provision,
it would appear that the right is not susceptible of any
limitation. No law may be passed abridging the freedom of
specch and of the press. The realities of life in a complex
society preclude however, a literal interpretation. freedom
of expression is not an absolute. It would be too much lo
insist that at all times and under all circumstances it should
remain unfettered and unrestrained. There are other socictal
values that press lor recognition.'g 3

In SWS v. COMELEC,"* former Chief Justice Reynato Puno opined
that “the dangerous tendency test [...] now commands little following”
owing to the preferred status of freedom of speech and of the press. Justice
Melo in Iglesia Ni Cristo v. CA'* went to say that the dangerous tendency
rule has long been abandoned and that “the sole justification for a given
restraint or limitation [...] is the existence of a grave and present danger of a
character both grave and imminent, of a serious evil to public safety, public
morals, public health or any other legitimate public interest that the state has
the right and duty to prevent.”

We likewise began to develop our own line of rulings on unprotected
speech, taking our cue from Gitlow v. New York.'”® In Philippine
Journalists, Inc. (People’s Journal) v. Theonen, this Court held that lewd,
obscene, profane, libelous, and insulting or “fighting words” are unprotected
speech:

But not all speech is protected. “The right of frec speech is not
absolute at all times and under all circumstances. There are certain well-
defined and narrowly limited classes of spoech, the prevention and
punishment of which has never been thought to raisec any Conslitutional
problem. These include the lewd and obscene, the profane, the

193 181 Phil. 45, 57-58 (1979).
194 409 Phil. 571, 596 (2001).
195 328 Phil. 893, 939 (1996).
196 268 U.S. 652, June 8, 1925. The U.S. Supreme Court cxplained in ihis casc:

it is a fundamental principle, long cstablished, that the freedom of speech and of the press which is
secured by the Constitution does not confer an absolute right to speak or publish, without responsibility,
whatever one may choose, or an unrestricted and unbridled license that gives immunity for every possible
use of Janguage and prevents the punishment of those who abuse this freedem.

X XXX
Thal a State in the excrcise of its police power may punish those who abuse this {recdom by utterances

intmical to the public welfare, tending to corrupt public morals, incite to erime, or disturb the public

peace, is not open to question.

XX XX
And, for yet more imperative reasons, a Slaic may punish utterances endangering the foundations of

organized government and threatening its overthrow by unlawful means. These imperil its own existence as
a constitutional State. Freedom of speech and press |...] does not protect disturbances to the public peace or
the aitempt to subvert the government. [t does not protecl publications or teachings which tend lo subvert or
imperil the government or to impede or hinder it in the performance of its governmental duties.
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libelous, and the insulting or “fighting” words — those which by their
very utterance inflict injury or tend to Incitc an immediate breach of
the peace. 1t has been well observed that such utterances are no cssential
part of any exposition of ideas, and are of such slight social valuc as a
step to iruth that any benefit that may be derived from them is clearly
outweighed by the social interest in order and mora[i‘ty.”w /

The U.S. Supreme Court has likewise recognized that “fighting
words” (i.e., words or speech “likely to provoke the average person to
retaliation, and thereby cause a breach of the peace”) are not protected
speech. It drew the line, however, in Chaplinsky v. New Hampshire (315
U.S. 568, 574) when it stated that “speech cannot be restricted simply
because it is upselting or arouses contempt.”"”* And although the Court
continues to cite “fighting words” as an example of speech that the
government may proscribe, it has not upheld a government action on the
basis of that doctrine since Chaplinsky.

The U.S. Supreme Court has similarly ruled that the constitutional
free speech guarantee does not bar the government from prohibiting some
form of intimidation such as “truc” threats."? True threats—as distinguished
from “political hyperbole”— occur when the speaker “means to
communicate a serious expression of an intent to commit an act of unlawful
violence to a particular individual or group of individuals,”?"

Along these lines of speech and of particular interest and relevance
under the ATA, given the objections made in the present consolidated
petitions, is “speech integral to criminal conduct.” The U.S. Supreme Court
recognized that, in general, the free speech guarantee affords no protection
to speech “used as an integral part of conduct in violation of a valid criminal
statute,” citing Giboney v. Empire Storage & Ice Co.?!

97513 Phil. 607, 617 (2005).

198 Syyyder v. Phelps, 562.U.S. 443, 458 (2011).

199 Gee Watls v. United States, 394 U.S. 705, 708 (1969).

W See Virginia v. Black, 538 U.S. 343, 359 (2003).

201 Supra note 130 at 843-844. Giboney v. Empire Storage und Ice Co., involved an injunction issued by a
state court against officers and members of the Icc and Coal Drivers and Handlers Local Union No. 953,
affiliated with the American Federation of Labor. It enjoined them from picketing at the place of business
of Empire Storage and Ice Co. The objective ol the peacelul pickeling was to prevent Empire from seliing
ice to non-untion peddlers. Under state law, in this case, the law of Missouri, this kind of agreement is a
crime punishable by a fine of not more than $5,000 and by imprisonment for not more than five years.

The union challenged the injunction on a couple of grounds, one of Lthem, that “the injunction aguinsi
picketing adjacent to Empire's place of business is an unconstitutional abridgment of free speech because
the picketers were attempting peacefully to publicize truthful fucls about a labor dispute.”

The U.S. Supreme Court rejected this argument and held that the constitutional recdom of speech and
press does not extend its immunity to speech integral for conduct in violation of a crime.20! The U.S.
Supreme Court held:

“It is true that the agrecmentis and course of conduct here werc, as in most instances, brought about
through speaking or writing. But it has never been deemed an abridgment of freedom of speech or press to
make a course of conduct illegal merely because the conduct was in part initiated, evidenced, or carried out
by means of language, cither spoken, wrilten, or printed. See c.g., Fox v. Washington, 236 U. 8. 273, 236
U. 8. 277; Chaplinsky New Hampshive, 315 U. S. 568. Such an expansive interpretation of the
constitulional guaranties of speech and press would make it practicatly impossible cver to enforce laws
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The U.S. Court cited this case as one reason the government may
prohibit, for example, conspiracy or solicitation to commit a crime, offers or
requests to obtain illegal material, or impersonating a government otficer
and thereby recognized “speech integral to criminal conduct” as an
exception to the First Amendment guarantee of free speech under the U.S.
Constitution.

Giboney, decided in 1949, was not cited in U.S. Supreme Court
rulings from 1991 to 2005.2%2 However, since 2006, it has been cited six
times.2% It has also been observed that the Giboney ruling has later been
extensively cited in the US.2"

In the Philippines, Giboney has been cited twice. The first citation was
in Southern Hemisphere Engagement Network, Inc. v. Anti-Terrorism
Council 2% a ponencia of Justice Carpio-Morales; the second was in Senior
Ass(%ciate Justice Carpio’s Concurring Opinion in Spouses Imbong v. Ochoa,
Jr?

The object of the ATA is to criminalize and penalize terrorism, which
should include speech integral to this criminal conduct. This is evident from
the provisions of the ATA that petitioners Justices Carpio-Morales and
Carpio now assail through their own petition, Antonio T. Carpio v. Anti-
Terrorism Council (G.R. No. 2527306).

against agreements in restraint of trade, as well as many other agreements and conspiracies decmed
injurious to society.” (cmphasis supplied)

20 pugene Volokh, The Speech Integral to Criminal Conduct Exception, 101 Cornell L. Rev. 981 (2016)
Available at: http://scholarship.law.comcll.cdu/c]r."vol [0 /iss4/3

203 [d. citing in footnote 3 United States v. Alvarez, 132 S. Ct. 2537, 2544 (2012) {plurality opinion); sce
Sorrell v. IMS Healih Inc., 131 8. CL. 2653, 2665 (201 1); Holder v. Humanitariun Law Project, 561 U.S. 1,
27 n.5 (2010); United States v. Stevens, 550 (J.S. 460, 468-69 (2010); Uniled States v. Williams, 553 U.S.
285, 297 (2008); Rumsfeld v. FAIR, 547 U.S. 47, 62 (2006).

204 «The Courl has used this cxception lo justily prohibitions on distributing and posscssing child
pornography (New York v. Ferber, 458 U.S. 747, 761-62 (1982), on soliciting crime (Williams, 553 U.S. at
297), and on announcing discriminatory policies (FAIR, 547 U.S. at 62). Lower courts have used it Lo
justify restrictions on speech that informs people how crimes can be committed (Rice v. Paladin Enters.,
Inc., 128 F.3d 233, 244 (4th Cir. 1997)); on doctor speech that recommends medical marijuana to their
clients (Pearson v. McCalflrey, 139 I Supp. 2d 113, 121 (D.D.C. 200 1); Conant v, McCaffrey, 172 F.R.D.
681, 698 (N.D. Cal. 1997); see also Petition for a Writ of Certiorari at 20, Walters v. Conant, 540 U.8. 946
(2003) (No. 03-40) (arguing that the revocation of a physician’s regisiration for recommending that patients
use marijuana does not violate the First Amendment). But sec Conant v. Wallers, 309 F3d 629, 637-38
(9th Cir. 2002) (holding such speech constitutionally protected); on union specch that “retaliates” against
union members by publicly criticizing them for {heir complaints (See, eg., Dixon v. int’l Bhd. of Police
Officers, 504 F.3d 73, 83-84 (Ist Cir. 2007Y); on intentionally distrossing speech about people (See infra
Part 111.3.1.} and more (Sce, ¢.g., Pickup v. Brown, 740 F3d 1208, 1222 (9th Cir. 2013)). Governmoent
agencies have used the exception to justily restrictions on, among olher things, the publication of bomb-
making instructions (U.S. DEP"T OF JUSTICE, 1997 REPORT ON THE AVAILABILITY OF BOMB-
MAKING INFORMATION, hLtps://pcrma.cc."GSJT—WMEG.), speech by tour guides (Bricf for Appellce
District of Columbia at 23, Edwards v. District of Columbia., 755 F.3d 996 (D.C. Cir. 20 14) (Nos. 13-7063
& 13-7064)), and offensive speech by protesiers near a highway (Bricf for Defendants-Appellees at 29,
Ovadal v. City of Madison, 416 F.3d 531 {7th Cir. 2005))” (Id., citations included inline} ‘

205 gupera note i4. ,

206 Supra note 104,
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After due consideration, I submit that there is wisdom and patent
practicality in following the U.S. Supreme Court lead on unprotected speech.
Specch integral te criminal conduct (along the lines of the Giboney ruling)
should receive the attention of this Court as aspects of speech that Arts. 4 to
12 of the ATA and other terrorism-related acts proscribed by law can
regulate without necessarily running against the protection guaranteed by
Art. 1[I, Sec. 4 of our Constitution.

D. Speech-Related Standards of Review

In the usual understanding, speech is oral or written communication of
ideas from one person to another. Numerous activities that do not involve
the use of words, however, have been held to be speech, while in some
cases, the use of language, both written and oral, was not considered as
speech. For example, the wearing of black armbands by high school students
to protest the Vietnam War was characterized as akin to pure speech in
Tinker v. Des Moines™ while the burning of a U.S. flag was deemed
communicative conduct warranting protection under the First Amendment in
Texas v. Johnson2% Meanwhile, slander or libel, despite involving spoken
or written words, are punishable.

i. Reviewing Restrictions as to Time of Speech

Speech or expression may be restrained as to time or manner. On the
one hand, restrictions, or burdens on speech as to time are classified into two
types: (1) prior restraint; and (2) subsequent punishment. Prior restraint
refers to official government restrictions on the press or other forms of
expression in advance of actual publication or dissemination.??? Subsequent
punishment, on the other hand, is the imposition of liability (penal, civil, or
administrative) to the individual exercising his freedom. It may be in any
form - penal, civil, or administrative.?'?

ii. Reviewing Restrictions as to Manner of Speech

Restrictions on speech based on the manner of regulation come in two
categories: (1) content-based; and (2) content-neutral. Content-based
regulations are those based on the subject-matter of the utterance or speech;
while content-neutral regulations are merely concerned with the incidents of
speech, or one that merely involves the time, place, manner, or means and
circumstances of communication.”!’

7393 1JS 503 (1969).

28491 U.S. 397 (1989).

2 Soriano v. Laguardia, supra note 173 al 96.

210 gup Separate Opinion of Associate Justice Angelina Sandoval-Guiierrez in Chavez v. Gonzales, supra
note 142 at224. '

200 Nicolas-Lewis v. COMELEC, supra note 120,
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Restraints on free speech as to content are generally evaluated on one
of or a combination of three tests: (1) the dangerous tendency doctrine; (2)
the balancing-of-interest test; and (3) the clear-and-present danger rule.?1?
First, the “dangerous tendency” doctrine simply means that, “{i}f the words
uttered create a dangerous tendency which the state has a right to prevent,
then such words are punishable.”?'? Second, the “balancing-of-interest” test
operates “[wlhen particular conduct is regulated in the interest of public
order, and the regulation results in an indirect, conditional, partial
abridgment of speech, [courts are duty-bound] to determine which of these
two conflicting interests demands the greater protection under the particular
circumstances presented.”!* Last, the “clear-and-present danger” rule “is
a working principle that the substantive evil must be extremely serious and
the degree of imminence exiremely high before utterances can be
punished.”?"?

To date, Philippine couris adhere to the clear-and-present danger rule
in testing the constitutionality of statutes that regulate speech. 216

E. Proposed Judicial Review Approach to Anti-Terrorism
Statutes

The appropriate level of judicial scrutiny in the instant case is the
intermediate level of judicial scrutiny.

The Court enjoys a margin of discretion in the selection of the
appropriate level of judicial serutiny. Nonetheless, the Court must not cherry
pick and rely solely on the petitioners' allegations of impairment of
constitutional rights while completely ignoring the arguments of public
respondents on other material factors justifying the scope and mode of
criminalization of terrorism. In The Nature of Constitutional Rights : The
Invention and Logic of Strict Judicial Scrutiny, Professor Richard [Fallon
examines the practice of US courts in jurisdictions and argues that levels of
judicial scrutiny are inventions of judges designed to enable them to apply
words that are fixed in time (the constitution) to realities that are constantly
changing, including the very nature of rights.2!7 It follows that the choice of
level of scrutiny is determined not just by the nomenclature of the rights
affected but also by the changing social perceptions about the values sought
be protected by the exercise of such 1i ohts vis-d-vis the values sought to be
promoted by a law that regulates or restricts the exercise of such rights.”'®

22 Pising Jr. v, The Secretary of Justice, supra note 91 at 142.

23 Cybansag v. Fernandez, supranote 190 at 163.

W g merican Communications Association, et al. v. Douds, 339 1.S. 382 (1950).

25 Bridges v. California, 314 U.S. 252 (1941).

716 See ABS-CBN Broadcasting Corporation v. COMELEC, 380 Phil. 780, 794 (2000).

217 Richard Fallon, The Nature of Constilutionai Rights: The Invention and Logic of Strict tudicial
Scrutiny (Cambridge University Press, 2019), pp. 28-61. Prol. Iallon argues that slrict scruliny is an
invention of the US Supreme Court in the 1960 and that the triggers have been constantly evolving,

218 14 at 68-90. See aiso Eric Posner and Adrian Vermeule, Terror in the Balance Security, Liberty, and
The Courts (Oxford University Press, 2007). These authors arguc that judges should not pretend Lo know
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Terrorism is an evolving target. Accordingly, efforts to criminalize it
have shifted towards the prevention of terrorism before acts of violence are
committed. Prevention is carried out through the suppression of acts that,
hitherto innocuous and innocent, enable the commission of violent acts of
terrorism. The use of the internet for radicalization, recruitment and
movement of warm bodies and logistical resources jeading to the Marawi
siege serve as concrete context for the necessity to adopt the preventative
criminalization of terrorism in the Philippines.”” The ATA is the
government response to this need.

There are at present 19 universal/multilateral international legal
instruments as well as several resolutions issued by the United Nations
Security Council (UNSC) that make up an international legal regimec on
terroricm. Inter-state, bilateral and regional instruments on designation and
proscription of terrorist persons and entities have been concluded.”” This
regime creates certain binding state obligations regarding the criminalization
of terrorism.22! The consequences for non-compliance with these binding
obligations range from chokepoints in financial services, trade, and
investment to designation as a state sponsor of terrorism.**

The foregoing history of the criminalization of terrorism and
crystallization of an international legal regime governing counter-terrorisim
justify recourse to an intermediate level of judicial scrutiny.

Moreover, even assuming that freedom of expression is incidentally
implicated by any provision of the ATA, whether by Sec. 4 or Sec. 10 or
Scc. 25, these measures are merely regulatory of the manner rather than
content of the expression. In fact, Sec. 4 insulates "advocacy, protest,
dissent, stoppage of work, industrial or mass action, and other similar
exercises of civil and political rights” from criminalization, without
qualifying that such expression must contain a particular perspective or
ideology. Rather, Sec. 4 criminalizes the manner of exercising freedom of
expression that amounts o acts intended to cause death or serious bodily
injury. The established rule is that content-neutral regulations that implicate
protected speech are more appropriate for an intermediate level rather than

strict level of judicial scrutiny .

more when securily experls and politicians are themselves floundering about how best 1o respond 1o
terrorism. The prudent option is for the court to adopt a trade-ofT approach by situating the metrics of
sccurity and liberty in varying real world contexts {pp. 21-28).

219 Note No. 000350 - 2020 of the Permanent Mission of the Republic of the Philippines to the United
Nations avaiis itself of this opportunity o renew to the United Nations Office of Legal Affairs.

20 Sge. for example, US-Isracl Counter - Terrorism Cooperation Accord, 30 April 1996, 7 US Depariment
of State Dispatch 19, 225-226.

221 See Art. 3())(3), R.A. No. 10168 or The Terrorism Financing Prevention and Suppression Act ol 2012
{(Anti-Terrorism Financing Act or ATFA). It includes in the definition of terrorism act that vielate 9
international agreements.

22 Figr example, the US has designated Cuba, North Korea, lran and Syria as state sponsors of terrorism [or
providing safc haven to terrorism. See Section 1754(c), US National Delense Authorization Act for Fiscal
Year 2019.

2 Fiercito v. COMELEC, 748 Phil. 205 (2014).
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Thus, even if a penal law is subjected to a facial challenge, if said law
affects only the time and manner but not the content of the exercise of free
speech, such law shall be not be subjected to strict judicial scrutiny. A penal
law proscribing unprotected speech is also not subject to strict judicial
scrutiny. '

There is nothing in the ATA, much less in the allegations of the
petitions or the findings in the Decision, indicating that a provision thereof
targets a particular ideology or belief. In particular, the proviso in Sec. 4
proscribes speech as an integral part of an overt act of terrorism. Hence, it
regulates the manner of exercising freedom of speech, specifically that said
right be not exercised as an integral part of terrorism. More importantly, the
proviso regulates unprotected speech; that is, speech as an integral part of an
overt act of terrorism. As mentioned already, the proviso would validly
apply to an advocacy for the Islamic State or for cultural-religious cleansing
as integral parts of a terrorist attack.

Thus, even assuming that the ATA regulates speech, it does so with
respect to the manner of its exercise and covers unprotected speech as an
integral part of a criminal act. Strict judicial scrutiny is not appropriate.
Rather, intermediate judicial scrutiny is.

11L Allowance of Petitions
A. Presence of Grave Abuse of Discretion

A common feature present in the consolidated petitions before this
Court is the remedy they seek — the nullification of the ATA, the official act
of a separate co-equal body, pursuant to Sec. 1, paragraph 2 of Art. VIII
when grave abuse of discretion exists, or under Sec. 5 of Art. VIIL

Recourse through a petition for certiorari ot prohibition means that
there must at least be the prima facie allegation of grave abuse of
discretion,”?* not simply by claiming that grave abuse of discretion

24 [y Kilusang Mayo Uno v. Aquing 111, 788 Phil. 415. 428-429 (2016), the Court held that the petition was
devoid of substantial basis despite a sweeping allegation of grave abuse of discretion under the petition’s
section on its Nature. This is simiiar to the casc at hand. The pertinent excerpt from Kilusang Mayo Uno v.
Aquino HI is as Tollows: .

“Even if the procedural issuecs are disregarded, the petitions still failed to show that Phifllealth
gravely abused its discretion in issuing the assailed circulars. On the confrary, Philtlcalth acted with
reasonable prudence and sensitivity to the public's needs. 1t postponed the rate increase scveral imes
to relieve the public of the burden of simuliancous rate and price increases. It accommodated the
stakeholders and heard them through consultation. In the end, it even retained a lower salary bracket
ceiling (Php35,000.00 instead of Php50,000.00) and a lower rate (2.5% rather than the planned 3%).

The term “grave abuse of discretion™ has a specific and well-defined meaning in established
jurisprudence. It is not an amorphous concept that can be shaped or manipulated 1o suit a litigant’s
purpose. 48 Grave abuse of discretion is present when there is such capticious and whimsical
exercise of judgment as is cquivalent to lack of jurisdiction, 49 or where power is exercised
arbitrarily or in a despotic manner by reason of passion, prejudice, or persenal hostility amounting
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intervened, but by briefly describing how it intervened. Short of these, the
Court will dismiss the petition for failure to show the case or controversy
that the exercise of judicial power requires.

Despite repeated warnings from this Court and many previous
outright dismissals of petitions for failure to properly plead and allege grave
abuse of discretion, some lawyers — it seems — have not learned the lesson
that it is pot sufficient to simply state that “grave abuse of discretion” had
been committed, without more. The abusive act must always be alleged
with particularity, together with allegations on why and how the act
constituted grave abuse of discretion. This ground, too, yielded not a few
dismissals among the consolidated petitions.””

to an evasion of positive duty, or to a virlual refusal to perform a legal duty or act at all in

contemplation of law.

Other than a sweeping allegation of grave abusc of discretion under its Nature of the Petition
section, the petition is devoid of substantial basis.” (citations omitied)

Meanwhile, in Tribiana v. Tribiana, 48 Phil. 539, 549 (2004), the Court noted that “[t]he petition for
certiorari filed by Ldwin questioning the RTC’s denial of his motion to dismiss merely stales a blanket
allegation of “grave abuse of discrelion. An order denying a motion to dismiss is interlocutory and isnota
proper subject of a petition for certiorari. Lven in the face of an error of judgment on the part of a Jjudge
denying the motion to dismiss, certiorari will not [ie. Certiorari is not a remedy lo correct errors of
procedure. The proper remedy against an order denying a motion to dismiss is to file an answer and
inlerposc as affirmative defenscs the objections raised in the motion to dismiss. It is only in the presence of
extraordinary circumstances evincing a patent disregard of justice and fair play where resott o a petition
for certiorari is proper.” (citations omitted)

The Court, in Qdango v. Naiional Labor Relations Commission (475 Phil. 596, 606-607 [2004]) held as
follows:

“We agree with the Court of Appeals that nowhere in the petition is there any acceptable
demonstration that the NLRC acted either with grave abuse of discretion or without or in excess of
its jurisdiction. Petitioners mercly stated generalizations and conclusions of taw. Rather than
discussing how the NLRC acted capriciously, petitioners resorted to a litany of generalizations.

Petitions that fail io comply with procedural requisites, or ar¢ unintelligibie or cicarly without
legal basis, descrve scant consideration. Scction 6, Rule 65 of the Rules of Court requires that every
petition be sufficient in form and substance before a court may take further action. Lacking such
sufficiency, the court may dismiss the petition outright.”

25 Any. Howard M. Calleja v. The Execuiive Secrefary (G.R. No. 252578); Melencio S. Sta. Maria, f al. v,
Executive Secretary, et al. (G.R. No. 252580); Center for Trade Union and Human Righis (CTUHR), et al.
v. Hon. Rodrigo R. Duterte, et al. (G.R. No. 252623); Christian S. Monsod, e al. v. Exccutive Secrefary, el
al. (G.R. No. 252624); Ma. Ceres P. Doyo, ¢! al. v, Salvador ¢ Medialdea (G.R. No. 25274 1); National
Union of Journalisis of the Philippines, el al. v. Anti-Terrorisn Council, et al. (G.R. No. 252747); The
Alternative Law Groups, . v. Executive Secretary (G.R. No. 252765); HENDY ABENDAN of Center for
Youth Participation and Development Initialives, el al. v. Hon. Salvador C. Medialdea, et al. (G.R. No.
252802); Concerned Online Citizens, el al. v. Lxeculive Seeretary (G.R. No. 252809); Brgy. Maglaking,
Sar Carlos City Pangasinan Sangguniang Kubataan (SK) Chairperson LEMUEL GIQ FERNANDEZ
CAYABYAB, et al. v. Rodrigo R Duterte, ¢ al. (G.R. No. 252021Y, Association of Major Religions
Superiors, et al. v. Executive Secrelary, el al. (G.R. No. 252984); Philippine Bar Association, [ne. v
Fxecutive Secretary, et al. (G.R. No. 253100); Balay Rehabilitation Center, Inc., et al. v, H.E. Rodrigo R.
Duterte, et al. (G.R. No. 253 L18); Philippine Misereor Partnership, Inc. et al. v. Executive Secrelary, el al.
(G.R. No. 253252); Rep. Edcel C. Lagman v. Exccutive Secretary, el al. (G.R. No. 252579); Rudolf Philip
B Jurado v. Anti-Terrorism Council, et al. (G.R. No. 252613); SANLAKAS v. Rodrigo R. Duterte, el al.
(G.R. No. 252646); Federation of Free Vorkers (FFW-NAGKAISA), et al. v. Office of the Presideni, el al.
(G.R. No. 252702); Jose J. Ferrer, Jr. v. Execulive Secretary, et ai. (G.R. No. 252726); Bagong Alvansang
Makabayan (BAYAN) Secretary General RENATO REYES, JR., BAYAN Chairperson MARIA CAROLINA
P ARAULLO Movement Against Tyranny Comvenor GUILLERMINA “MOTHER MARY JOHN™ D.
MANANZAN, O.S.B, et al. v. Rodrigo K. Dulerte, el ai. (G.R. No. 252733); Anionio T. Carpio, et al. v,
Anti-Terrorism Council, ef al. (G.R. No. 252736); Kubataang Tugapugtang-gol ng Karapatan, ef ul. v.
Executive Secretary, ef al. (G.R. No. 252755); Algumer A. Latiph, et al. v. Senate, et al. (G.R. No. 252759);
Concerned Lawyers for Civil Liberties (CLCL) members Rene A V. Saguisag, et al. v. President Rodrigo R.
Duterte, ¢f af. (G.R. No. 252903); Beverly Longid, el al. v. Anti-Terrorism Courcil, ef al. (G.R. No.
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To briefly recall the roots of thié,power of the Court, the Court was
confronted with cases during the 1ﬁa1~tieii_ law days involving the martial law
administration, which cases the Court’ dismissed for involving “political
questions” that the judiciary could not. éntertain because they involved the
actions of other co-equal branches of ‘government. This Court position,
based on the terms of the 1935 Constitution, was not at all without basis
because of the separation of powers principle existing under the 1935
Constitution (and which still exists under our present Constitution).

In reframing a new Constitution after the martial law regime fell, no
less than former Chief Justice Roberto Concepcion sponsored the present
Art. VIIL, Sec. 1 and its “expanded jurisdiction” provision in order to avolid
the future recutrence of the country’s(and the Court’s) pre-martial law
experiences;??¢ thus, the history-dictated and unique wording of the current
2% par. of Art. VIII, Sec. 1.

A significant decided case on the Court’s expanded jurisdiction was
Araullo v. Aquino IIL** which pointed to certiorari and prohibition (under
Rule 65 of the Rules of Court) as the appropriate remedies for the review of
cases even against the branches or instrumentalities of government which do
not exercise the judicial, quasi-judicial or ministerial functions that Rule 65
requires. The primary marker to recognize, according to this case, is the
presence of “grave abuse of discretion,” not strictly the nature of the
function exercised.

Umali v. Judicial and Bar Council restated the Araullo ruling by
zeroing in on the nature of the certiorari and prohibition that may be used
under the Court’s expanded jurisdiction:.

But, the remedies of certiorari and prohibition are necessarily broader in
scope and reach before this Court as the writs may be issucd to correct
errors of jurisdiction committed not only by a tribunal, corporation,
board or officer exercising judicial, quasi-judicial or ministetial functions
but also to set right, undo and restrain any act of grave abuse of
discretion amounting to lack or excess of jurisdiction by any branch or’
instrumentality of the Government, even if the latter does not exercise
judicial, quasi-judicial or ministerial functions. Thus, they are
appropriate remedies to raise constitutional issucs and to review and/or

252904); Center for International Law (CENTERLAW), Inc. v. Senate of the Philippines (G.R. No.
252905);, Main T. Mohammad, et al. v. Executive Secretary, el al. (G.R. No. 252916); University of the
Philippines (UP) System Faculty Regent Dr. Rumon Guillermo, et al. v. H.E. Rodrigo R Duterte, ef al.
(G.R. No. 253018); Integrated Bar of the Philippines, et af. v. Senate of the Philippines, et al. (G.R. No.
253124); Pagkakaisa ng Kababaihan para sa Kalavaan (KAISA KA), et al. v. Anti-Terrorism Council, et
al. (G.R. No. 253254); Haroun Alrashid Alonie Lucman, Jr. et al v. Salvador Medialdea, ef al. (G.R. No.
253420); and Anak Mindanao (AMIN} Pariy-List Representative AMIHILDA SANGCOPAN, et al. v. The
Executive Secretary, el al. (G.R. No. 254191 [Formerly UDK 167141); and Lawrence A. Yerbo v. Senate
President, ¢t al. (UDK 16663).

26 feaneisco, Jr. v. House of Represeniatives, supra tote 35 at 883; dssociation of Medical Clinics for
Overseas Workers, fnc. v. GCC Approved Medical Centers Association, Inc., 802 Phil. 110, 137 (2016);
Kilusang Mave Uno v. Aquino 1], G.R. No. 210500, Aprii 2,2019.

227 Supra note 34 at 531,
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prohibit or nullify the acts of legislative and executive officials. 228
Kilusang Mayo Uno v. Aquino L reiterated Araullo in a similar
manner.

Hence, as matters now stand, the Court is now empowered by the
combined application of the second paragraph of Sec. 1 of Art. VIII of the
1987 Constitution and Rule 65 of the Rules of Court to determine whether a
branch of government or agency or its officials has committed any error of
jurisdiction. This error of jurisdiction arises from a grave abuse of discretion.

Any claim of grave abuse of discretion in constitutional litigation has
two (2) components, the procedural and the substantive. It is important not
only to point in the petition to the “grave abuse of discretion” committed,
and to briefly explain how grave abuse of discretion came to exist, but also
equally important to prove and argue in detail in the petition why the grave
abuse came to exist. :

The term “grave abuse of discretion” carries a specific and technical
meaning — an act done in a “capricious or whimsical exercise of judgment as
is equivalent to lack of jurisdiction.”? The abuse of discretion must be so
patent and gross as to amount 1o an “evasion of a positive duty or to a virtual
refusal to perform a duty enjoined by law, or to act at all in contemplation of
law, as where the power is exercised in an arbitrary and despotic manner by
reason of passion and hostility.”?*! Furthermore, a petition for certiorari is
restricted only to "truly extraordinary cases wherein the act of the lower
court or quasi-judicial body is wholly void,”** or if the petitioner can
manifestly show that such act was patent and gross. >

These are the parameters that the Court looks for and considers when
resolving the issues raised under the grave abuse of discretion part of Art.
VIII, Sec. 1 of the Constitution. To point out a subtle distinction, mere
violation of the law or of the Constitution is not per se grave abuse of
discretion. Without the element of action outside of jurisdiction, a plain
error is not the appropriate subject of petition for certiorari but more
properly of an appeal to this Court.

A charge of grave abuse of discretion necessarily implies that therc is
an act on the part of the respondent which exceeds or goes beyond the
parameters outlined above. Whether an excess in fact exists constitutes the
“actual case or controversy” that the Court resolves in the exercise of
judicial power and its complementary remedy, judicial review.

28814 Phil. 253, 292 (2017).

22% G.R. No. 210500, April 2, 2019.

B0 Jlgfariz v. Nable, T2 Phil. 278, 280 (1941).

B pegple v. Marave, 120 Phil. 602, 606 (1964).

22 11 Bernardo Construction v. Court of Appeals, 381 Phil. 23, 36 (2000).
3 Yy v, Hon, Reves-Carpio, 667 Phil. 474, 482 (201 1).
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B. Application of Constitt_l_fi_o.mfl Litigation Standards

In the present case, Our examination of the petitions and the
proceedings shows that while claims of locus standi have commonly been
alleged, some of the parties failed to provide details on the personal injury
they allegedly suffered or stand to. suffer due to the ATA and its
enforcement;®* others failed to support their allegations through prima facie
proof stated or attached to their petitions;™ and still others even failed to
claim that their interest or standing should be recognized or accorded
“judicial notice” by this Court.”

In Southern Hemisphere, the Court outlined the judicial notice that the
petitioners can avail of to effectively claim interests and injury to their
interests. The Court said: '

Generally speaking, matters of judicial notice have three material
requisites: (1) the matter must bt;:_-"‘onc of common and general
knowledge; (2) it. must be well and authoritatively setifed and not
doubtful or uncertain; and (3) it must be krnown to be within the

4 iy, Howard M. Calleja, et al. v. The Executive Secretary, et al. (G.R. No. 252578); Rep. Edeel C.
Lagman v. Execuiive Secretary, et al. (G.R. No. 252579);, Melencio S. Sta. Maria, et al. v. Executive
Secretary, et al. (G.R. No. 252580); Rudolf Philip B. Jurado v. Anti-Terrorism Council, ef al. (G.R. No.
252613); Center for Trade Union and Human Rights (CTUHR), et al. v. Hon. Rodrigo K. Cuterte, et al.
(G.R. No. 252623}, Christian S Monsod, el al. v. Dxeculive Secretary, el al. (G.R. No. 252624);
SANLAKAS v. Rodrigo R Duterte, et al. (G.R. No. 252646); Federation of Free Workers (FFW-
NAGKAISA), et al. v. Office of the President, et al. (G.R. No. 252702); Jose J. Ferrer, Jr. v. Executive
Secretary, el ol (G.R. No. 252726); Ma. Ceres P. Doyo, et al. v. Salvador ¢ Medialdea (G.R. No.
252741);, Kabataang Tagapaglang-gol ng Karapalan; el al v. Executive Secretary, et al. (G.R. No.
252755); Algamar A. Latiph, et al. v. Senate, et al. (G.R. No. 252759); The Alternative Law Groups, Inc. v.
Fxecutive Secretary (G.R. No. 252765); Lawrence A, Yerbo v. Senate President, ef al. (UDK 16663}
HENDY ABENDAN of Center for Youth Participation and Development Initiatives, et al. v. Hon. Salvador
C. Medialdea, et al. (G.R. No. 252802); Concerned OnlingCitizens, el al. v. Executive Secretary (G.R. No.
252809); Concerned Lawyers for Civil Liberties (CLCL) members Rene AV, Saguisag, ef al. v. President
Rodrigo R. Duterte, et al. (G.R. No. 252903); Cenier for International Law (CENTERLAW), Inc. v. Senate
of the Philippines (G.R. No. 252905Y; Brgv. Maglaking, San Carlos City Pangasinan Sangguniang
Kabataan (SK)} Chairperson LEMUEL GO FERNANDEZ CAYABYAD, et al. v. Rodrigo R. Duterte, ¢t al.
(G.R. No. 252921); Association of Major Religious Superiors, el al. v, Executive Secretary, et al. (G.R. No.
252984); Philippine Bar Association, Ine. v Executive Secreiary, el al (G.R. No. 253100); Balay
Rehabilitation Center, Inc., et al. v. HLE. Rodrigo R Dulerte, el al {G.R. No. 253118); Integrated Bar of
the Philippines, et al. v. Senate of ihe Phitippines, et al. {G.R. No. 253124); Philippine Misereor
Partnership, Inc. el al. v. Execulive Secretary, ef al. (G.R. No. 253252); Pagkakaisa ng Kabobaihan para
su Kalayaan (KAISA KA), et ol v. Anti-Terrorism Council, et al. (G.R. No. 253254); and Anak Mindanao
(AMIN) Perty-List Representative AMIHILDA SANGCOPAN. ef al. v. The Executive Secreiary, ef al. (G.R.
No. 254191 [Formerly UDK 16714]). :

75 potitioner Ernesto B. Neri in Christian S. Monsod, et al. v. Executive Secretary, et al. (G.R. No.
252624, Bagong Alyansang Makabayan (BAYAN) Secretary General RENATO REYES, JR., BAYAN
Chairperson MARIA CAROLINA P ARAULLO Movemeni Against Tyranny Converor G UILLERMINA
“MOTHER MARY JOHN™ D. MANANZAN, O.5.B, et al. v. Rodrigo R, Duierte, et «f. (G.R. No, 252733);
Anionio T, Carpio, et al. v, Anfi-Terrorisin Couneil, ef al. (G.R. No. 252730); National Union of
Journalists of the Philippines, el al. v. Anti-Terrorisu Coi“imcil, et al. (G.R. No. 252747); University of the
Philippines (UP} System Faculty Regent Dr. Ramon G'r.ii{}’g"ermo, ef al. v. HE Rodrigo R Duferfe, et al.
(G.R. No. 253018); and Haroun Afrashid Alonto Licmean,-Jr. et al. v. Salvador Medialdea, et al. (G.R. No.
253420). . o -

235 flegmar A. Latiph, et al. v. Senate, el al. (G.R. Nov252759); Muain T. Mohammad, et al. v. Fxeculive
Secretary, et al. (G.R. No. 252916). and Brgy. Muaglaking, San Carlos City Pangasinan Sangguniang
Kabataan (SK) Chairperson LEMUEL GIO FERNANDEZ CAYABYAB, et al. v. Rodrigo R. Duterte, el al.
(G.R. No. 252921). '
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limits of the jurisdiction of the court. The pri ncipal guide in determining
what facis may be assumed to be judjcially known is that of notoriety.
Hence, it can be said that judicial notice is limited to facts evidenced by
public records and facts of general notoriety. Morcover, a judicially
noticed fact must be one not subject to a reasonable dispute in that it 1s
either: (1) generally known within the temritorial jurisdiction of the trial
court; or (2) capable of accuralc and ready determination by resorting to
sources whose acouracy cannot reasonably be questionable.

Things of “common knowledge,” of which courls take judicial
matters coming to the knowledge of men generally in the coursc of the
ordinary experiences of life, or they may be matters which are generally
accepted by mankind as true and are capable of ready and unquestioned
demonstration. Thus, facts which are universally known, and which may
be found in encyclopedias, dictionarics, or other publications, are
judicially noticed, provided, they are of such universal notoriety and so
generally understood that they may be regarded as forming part of the
common knowledge of every person. As the common knowledge of man
ranges far and wide, a wide variety of particular facts have been
judicially noticed as being matters of common knowledge. Buf a court
cannot take judicial notice of any fact which, in part, is dependent on the
existence or non-cxistence of a fact of which the Court has no
constructive knowledge.? (emphasis supplied)

Thus, jurisprudence is not lacking in guidelines and directions on
what petitioners can do to claim the personal interests and the injury that
locus standi requires to enable them to seek redress through the courts. They
have only themselves to blame if and when they fail to heed these directions.
Hopefully, this Opinion, read together with Gios-Samar, would lend enough
certainty to guide future petitioners in preparing their petitions.

Among the petitions that failed the actual controversy / locus standi
filters are those suing as taxpayers and citizens”® and who, by their
generalized statements as such taxpayers or citizens, failed to show the
direct personal injury or prejudice they would suffer through the

27 Supra note 14 at 473-474.

28 Some of the petitioners suing in Rep. Edeel C. Lagman v. Executive Secrelary (G.R. No. 252579}
Melencio S, Sta. Maria v. Executive Secretary (G.R. No. 252580); Rudolf Philip B. Jurado v. Anii-
Terrorism Council (G.R. No. 252613); Center for Trade Union and Human Rights (CTUHR) v. Hon.
Rodrigo R. Duterte (G.R. No. 252623); Christian S, Monsod v. Executive Secretary (G.R. No. 252624);
Federation of Free Workers (FFW-NAGKAISA) v. Office of the President (G.R. No. 252702). Jose J.
Ferrer, Jr. v. Executive Secretary {G.R. No. 252726), Ma. Ceres P. Doyo v. Salvador C. Medialdea (G.R.
No. 252741); Kabataang Tagapagiang-gol ng Karapaium v. Fxecutive Secretary (G.R. No. 252755);
Algamar A. Latiph v. Senate (G.R. No. 252759); The Alternative Law Groups, Inc. v. Executive Secretary
(G.R. No. 252765); Lawrence /. Yerbo v. Senaie President (UDK 16663), HENDY ABENDAN of Center
for Youth Participation and Development Iniliatives v. Hon. Salvador C. Medialdea (G.R. No. 252802);
Concerned Lawyers for Civil Liberties (CLCL) members Rene A.V. Suguisag v. President Rodrigo K.
Duterte (G.R. No. 252903); Center for International Law (CENTERLAW), Inc. v. Senale of the Philippines
(G.R. No. 252905); Brgy. Magluking, Sun Curlos City Pangasinan Sangguniang  Kabataan {SK)
Chairperson LEMUEL GIO FERNANDEZ CAYABYAR v. Rodrigo R Duterte (G.R. No. 252921);
University of the Philippines (UP) System Facuity Regent Dr. Ramon Guillermo v. HE. Rodrigo R. Duierie
(G.R. No. 253018); and Paghakaisa ng Kababaihan para sa Kalayaarn (KAISA KA) v. Anii-Terrorism
Council (G.R. No. 253254).
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enforcement of the ATA.Z? Specifically, they failed to show the tax
collection and spending invelved, and how and why they — as plain citizens
— would be prosecuted under the ATA. Their claims, thus, never left the
realm of speculation.

There, too, are those who claim that their professional interests, either
as lawyers,2** lawmakers,*' or human rights advocates,**? necessarily or
inevitably lay them open to damage or Injury, either to themselves
personally or to their activities*** Their petitions, though, show claims that
are generalized and, for this reason, fall short of the established

jurisprudential standards necessary to rise to the required level of damage or
244

injury.

239 Id.

20 \folencio S. Sta. Maria, el al. v. Executive Secretary, el al. (G.R. No. 252580); Rudolf Philip B. Jurado
v. Anti-Terrorism Council, ef al. (G.R. No. 252613); Center for Trade Union and Hwman Rights (CTUHR),
el el v. Hon Rodrigo R Duterte, et al (G.R. No. 252623); Christian S. Monsod, et al. v. Executive
Secretary, et al. (G.R. No. 252624); Algamar-A. Latiph, et al. v. Senate, el al. (G.R. No. 252759);
Concerned Lawyers for Civil Liberties (CLCL) members Rene A.V. Saguisag, ef al. v. President Rodrigo R
Duterte, el al. (G.R. No. 252903); Cenler for International Law (CENTERLAW), Inc. v. Senale of the
Phitippines (G.R. No. 252905); Muin T. M()fmmmcm','3_.6."-cr[. v. Exccuiive Secretary, ef al. (G.R. No.
252916); Philippine Bar Association, Inc. v. Executive Secretary, el al. (G.R. No. 253100); fntegrated Bar
of the Philippines, el al. v. Senate of the Philippines, et al. (G.R. No. 253 124Y; and Anak Mindanao (AMIN)
Party-List Representative AMIHILDA SANGCOPAN, et al v. The Executive Secretary, ef al. (G.R. No.
254191 [Formerly UDK 16714]).

21 pep. Edcel C. Lagman v. Executive Secretary, el al. {G.R. No. 252579); Ma. Ceres P. Doyo, el al. v.
Salvador C. Medialdea (G.R. No. 252741); and Anak Mindanao (AMIN) Party-List Representative
AMIHILDA SANGCOPAN, et al. v. The Executive Secretary, et al. (G.R. No. 254191 [Formerly UDK
167147).

%2 Conter for Trade Union and Human Rights (CTUHR), et al. v. Hon. Rodrigo R. Duterte, el al. (G.R. No.
252623); Christian S. Monsod, et al. v. Executive Secretary, el al. (G.R. No. 252624); SANLAKAS v.
Rodrigo R. Duterte, et al. (G.R. No. 252646); Federation of Free Workers (FF W-NAGKAISA), ef al. v
Office of the President, et al. (G.R. No. 252702), Bagong Alyansang Makabayan (BAYAN) Secretary
General RENATO REYES, JR., BAYAN Chairperson MARIA CAROLINA P. ARAULLO Movement Against
Tyranmny Comvenor GUILLERMINA “MQTHER MARY JOHN" D. MANANZAN, O.8.B, ef al. v. Rodrigo R.
Duterte, et al. (G.R. No, 252733): Anionio T. Carpio, et al. v. Anti-Terrorism Council, el al. (G.R. No.
252736); National Union of Journalists of the Philippines, et al. v. Anti-Terrorism Council, et al. (G.R. No.
252747); Kabataang Tagapuglaig-gol ng Karapalan, el al. v. Executive Secretary, et al. (G.R. No.
252755); The Aliernative Law Groups, Ine. v, Executive Secretfary (G.R. No. 252765); Center Jor
International Law (CENTERLAW), Inc. v. Senale of the Philippines (G.R. No. 252905); Balay
Rehabilitation Center, Inc., et al. v. HE. Rodrigo R Duterie, ¢! al. (G.R. No. 253118); and Philippine
Misereor Partnership, Inc. et al. v. Executive Secretary, et al. (G.R. No. 253252).

3 Some of the petitioners suing in Rep. Edcel C. Lugman v. Executive Secretary, et al. (G.R. No. 252579);
Rudolf Philip B. Jurade v. Anti-Terrorism Council, et al. (G.R. No. 252613); Christian S. Monsod, et al. v,
Executive Secretary, el al. (G.R. No., 252624); 54 NLAKAS v. Rodrigo R. Duterte, et al. (G.R. No. 252640);
Federation of Free Workers (FFW-NAGKAISA), et al. v. Office of the President, el al. (G.R. No. 252702);
Antonio T. Carpio, el al. v. Anti-Terrorism Council, et al. (G.R. No. 252736); Ma. Ceres P. Doyo, ¢! al v
Salvador C. Medialdea (G.R. No. 252741); Algamar A. Latiph, et al. v. Senate, et al. (G.R. No. 252759);
Concerned Lawyers for Civil Liberties (CLCL) meinbers Rene A V. Saguisag, ef al. v. President Rodrigo R.
Duterte, el al. (G.R. No. 252903); Center for Iternational Leow (CENTERLAW), Inc. v. Senale of the
Philippines (G.R. No. 252905); Brgy. Maglaking, San Carlos City Pangasinan Sangguniang Kabataan
(SK) Chairperson LEMUEL GIO FERNANDEZ CAYABYAB, et al. v. Rodrigo R. Duterte, el al. (G.R. No.
252924, Philippine Bar Association, Inc. v. Executive Secretary, et al. (G.R. No. 253100); Philippine
Misercor Partnership, Inc. ef al. v. Executive Secretary, ef al (G.R. No. 253252); and Anak Mindanao
(AMIN) Party-List Representative AMIHILDA SANGCOPAN, et al. v. The Executive Secretary, et al. (G.R.
No. 254191 [Formerly UDK 16714]).

2 Integrated Bar of the Philippines v. Zamora, 392 Phil. 618, 633-634 (2000); Lacson v. Peres, 410 Phil.
78, 93 (2001); Lim v. Executive Secrefary, 430 Phil. 555, 570-571 (2002); and Sanfakas v. Reyes, 466 Phil.
482, 507-508 {2004). -
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Membership in the Bar, to be sure, makes one an officer of the Court
in the administration of justice. But short of an actual appointment as a
specially designated or deputized court officer or counsel actively appearing
before the Court, a lawyer bears no specific responsibility for the
constitutional interests of the citizenry in general that is specifically separate
and distinct from that which he/she carries as a citizen.*®’

In Galicto v. H.E. President Aquino I1™ the Court held that the
injury is not something that everyone -with some grievance or pain may
assert. It has to be direct and substantial to make it worth the Court’s time, as
well as the effort of inquiry into the constitutionality of the acts of another
department of government.*"’ ‘

Obviously lacking in evidence of imminent prosecution under the
ATA are the petitioners who merely claim that they had been tagged as
“terrorists” in the past or who are now under imminent threat of being so
labelled.”* :

Tagging almost always requires governmental actions that leave
documentary and other trails behind. These documentary evidence, to be
considered by the Court, must be validly introduced into evidence pursuant
to with the Rules of Court or must at.least be attached in the petition as
prima facie proof of the petitioner’s ¢laiim. Without these trails or clear
indicators of enforcement intents, the claim of imminent damage or injury

5 1 ntegrated Bar of the Philippines v. Zamora, id. at 633, the Court held that the IBP’s mere invocation
of its duty to preserve the rule of law is not sufficient to clothe it with standing in said case. Such interest is
“(90 peneral an interest which is shared by otlier groups and the wholg citizenry.”

246 683 Phil. 141, 172 (2012). ‘

247 1(, arose out of the foilowing facts. On September 8, 2010, then President Benigno Simeon C. Aguino
LI issued E.O. No. 7 entitled “Dirccting the Rationalization of the Compensation and Position
Classification System in the [GOCCs] and [Gls], and for Other Purposes.” Among others, E.O. No. 7
“ordered (1) a moratorium on the increases in the salarics and other forms of compensation, except salary
adjustments under EO 8011 and EO 900, of alf GOCC and GF1 employecs for an indefinite period (o be set
by the President, 9 and (2) a suspension of all allowances, bonuses and incentives of members of the Board
of Directors/Trustees until December 31, 20190.” Petitioner is an employce of the Philippine Health
Insurance Corporation (Phiillealth}, with a position of Court Attorney 1V at the PhilHealth Regional Office
CARAGA. He brought suit on the ground that he stood to be prejudiced by E.O. No. 7. Ultimately, the
Court found that petitioner failed to demonstrate “xxx that he has a personal stake or malerial interest in the
outcome of the case because his intercst, if any, is speculative and based on a mere expectancy. In this casc,
the curtailment of future increases in his salaries and other benefits’ cannot: but be characterized as
contingent events or expectancies. To be sure, he has no vested rights to salary increases and, therefore, the
absence of such right deprives the petitioner of legal standing to assail EOQ 7.7

218 Gome of the petitioners suing in Bagorg Alyansung Makabayan (BA YAN) Sceretary General RENA TO
REYES, JR., BAYAN Chairperson MARIA CAROLINA P, ARAULLO Movement Against Tyranny Convenor
GUILLERMINA “MOTHER MARY JOHN" D. MANANZAN, O.S.B, et al. v. Rodrigo R. Duterie, el al.
(G.R. No, 252733); Christian S Monsod, ef al. v. Executive Secrefary, cl al. (G.R. No. 252624); Antenio T
Carpio, el al. v. Anti-Tervorism Council, el al. {G.R. No. 2527306); National Union of Journalists of the
Phitippines, ef al. v. Anti-Terrorism Council, el al. {G.R. No. 252747); Main T. Mohammad, el al. v
Executive Secretary, et al. (G.R. No. 2529106); Universily of the Philippines (UP) System Facully Regent
Dr. Rumon Guillermo, ef al. v. H.E Rodrigo R Duderte. ef al. (G.R. No. 253018); Balay Rehabilitation
Center, Inc., et al. v, HE Rodrigo R Duiterte, et ul {(G.R. No. 2531 18y, and Haroun Alrashid Alonto
Lucman, Jr. et al. v. Salvador Medialdea, et ol (G.R: No. 253420).
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must likewise fail.?*®

Nor are lawmakers such as petitioners Lagman, Pangilinan, and De
Lima, Beimonte, Sangcopan, and Hataman specially identified in our
country as citizens carrying the specific responsibility of serving as
guardians of the constitutional welfare of the citizenry outside of their
functions as lawmakers.?°

While indeed they carry out important public functions, any threat or
the imminence of danger or threat related to the enforcement of a disputed
Jegislation must specifically be related to their roles and functions as
lawmakers. Without these distinctive circumstances, they speak as plain
citizens subject to the direct personal injury test to show personal interest or
stake in a constitutional litigation exercise.

From the grave abuse of disCretidn filtration end, of the thirty-seven
(37) petitions before us, fifteen?! (15) impleaded officials purely from the
Executive branch, twenty-one®? (21) impleaded a mixture of officials from

9 petitioners in Bagong Alvansang Makabayan (BAYAN) Secretary General RENATO REYES. JR.,
BAYAN Chairperson MARIA CAROLINA P. ARA ULLO  Movement  Against Tyranny Convenor
GUILLERMINA “MOTHER MARY JOHN” D. MANANZAN, O.8.8, et al. v. Rodrigo R. Duterte, ¢t al.
(G.R. No. 252733); Christian S. Monsod, et al. v. Executive Secretary, el al. (G.R. No. 252624); Antonio T.
Carpio, et al. v. Anti-Terrorism Council, et al. (G.R. No. 252736); National Union of Journalists of the
Philippines, el al. v. Anii-Terrorism Council, et al. (G.R. No. 252747); Main T. Mohammad, et al. v
Executive Secretary, et al. (G.R. No. 252916); University of the Philippines (UP) System Faculty Regent
Dr. Ramon Guillermo, el al. v. H.E. Rodrigo R Duierie, ef al. (G.R. No. 253018); Balay Rehabilitation
Center, Inc., et al. v. H.E. Rodrigo R Dulerte, ét al. (G.R. No. 253118); and Haroun Alrashid Alonto
Lucman, Jr. ef al. v. Salvador Medialdea, et al. (G.R. No. 253420).

20 Rep, Edeel C. Lagman v. Executive Secretary, et al. (G.R. No. 252579); Ma. Ceres P. Dayo, et al. v.
Salvador C. Medialdea (G.R. No. 252741); and Anak Mindanao (AMIN) Party-List Represenialive
AMIHILDA SANGCOPAN, et al. v. The Executive Secretary, ei al. (G.R. No. 254191 [Formerly UDK
[6714]). :

Pangilinan, De Lima, and Belmonte are petitioners in Ma. Ceres P. Doyo, el al. v. Salvador C. Medialdea
(G.R. No. 252741) and have specifically alleged their standing as incumbent lawmakers. Meanwhile,
Sangcopan and Hataman are pelitioners in Anak Mindanao (AMIN) Party-List Representative AMIHILDA
SANGCOPAN, et al. v. The Executive Secretary, et al. (G.R. No. 254191 [IFormerly UDK 167 14]) who also
assert their standing as lawmalers.

* While Bayan-Muna Party-List representative Zarate is a petitioner in G.R. No. 252585, scrutiny ol said
petition shows that he does not bring suit on the basis of his standing, as a lawmaker. The petition alleges
terrorisi-tagging, standing as citizens, and faciai challenge as grounds for locus standi.

%V Atty. Howard M. Caileju, et al. v. The Executive Secretary, el al (G.R. No. 252578); Melencio S. Sta.
Maria, et al. v. Executive Secretary, et al. (G.R. No. 252580); Center for Trade Union and Human Rights
(CTUHR), et al. v. Hon. Rodrigo R. Duterte, et el {(G.R. No. 252023), Christian S, Monsod, ef al. v.
Executive Secretary, et al. (G.R. No. 252624); Ma. Ceres P. Doyo, ef al. v. Salvador C. Medialdea {G.R.
No. 252741); National Union of Journalists of the Philippines, et al. v. Anti-Terrorisn Council, et al {(G.R.
No. 252747); The Alternative Law Groups, Inc. v. Executive Secrefary (G.R. No. 252763), HENDY
ABENDAN of Cenier for Youth Participation and Development Initiatives, et al. v. Hon Salvador C.
Medialdea, ef al. (G.R. No. 252802); Concerned Online Citizens, ef al. v. Executive Secrelary (G.R. No.
252809); Brgy. Maglaking, San Carlos City Pangasinan Sangguniang Kabaiean (SK) Chairperson
LEMUEL GIO FERNANDEZ CAYABYAB. et al. v. Rodrigo R Duterie, e af. (G.R. No. 252921}
Association of Major Religious Superiors, el ul. v. Executive Secretary, el al (G.R. No. 252984);
Philippine Bar Association, Inc. v. Executive Secretary, el al. (G.R. No. 253100), Balay Rehabilitation
Center, Inc., et al. v. HE Rodrigo R Dulerte, et af, (G.R. No. 253118); and Philippine Misereor
Partrership, Inc. ef al. v. Executive Secretary, el ai. (G.R. No. 253252).

22 Rep. Edeel C. Lagman v, Executive Secretary, ef al. (G.R. No. 252579); Rudolf Philip B. Jurado v. Anti-
Terrarism Council, et al. (G.R. No. 252613); SANLAKAS v. Rodrigo R. Duterte, et al. (G,R. No. 252646);
Federation of Free Workers (FFW-NAGKAISA), et al. v. Office of the President. er al. (G.R. No. 252702),
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the Executive and Legislative branches, and only one (1) petition impleaded
only the Legislative branch of the government.” As alrcady mentioned
above, these petitions must necessarily allege the respondents’ actions that
constitute grave abuse of discretion and must brietly explain the reason/s for
the allegation. Failing in these regards means failure to pass through one of
the Court’s constitutional filters. .

Fourteen?™* (14) out of the fifteen (15) petitions which impleaded
officials purely from the Executive branch failed to point to some actual act
on the part of the Executive branch or its officials that constitutes grave
abuse of discretion. This is obvious since no enforcement action has yet been
taken against the petitioners in these 14 petitions. Meanwhile, eighteen®”

Jose J Ferrer, Jr. v. Executive Secretary, et al. (G.R. No. 252726); Bagong Alpansang Makabayan
(BAYAN) Secretary General RENATQ REYES, JR., BAYAN Chairperson MARIA CAROLINA P. ARAULLGO
Movement Against Tyranny Convenor GUILLERMINA “MOTHER MARY JOHN" D. MANANZAN, O.8.5,
ef al. v. Rodrigo R. Duterte, et al. (G.R. No. 252733); Antonio T. Carpio, et al. v. Anti-Terrorism Council,
et al. (G.R. No. 252736); Kabataang Tagapagtang-gol fig Karapatan, el al. v. fxecutive Secretary, ef dal,
(G.R. No. 252755); Algamar A. Latiph, el al. v. Senate, et al. (G.R. No. 252759); Concerned Lawyers for
Civil Liberties (CLCL) members Rene A.V. Saguisag, ei al. v. President Rodrigo R, Dulerte, ¢f al, (G.I.
No. 252903); Beverly Longid, et al v. Anti-Terrorism Council, el al. (G.R. No. 252904); Center for
International Law (CENTERLAW), Inc. v. Senaie of the Philippines (G.R. No. 252905); Main T
Mohammad, e al. v. Executive Secretary, el ol (G.R. No. 252916); University of the Philippines (UP)
System Faculty Regent Dr. Ramon Guillermo, et al. v. HE Rodrigo R Duterte, ef al. (G.R. No. 253018);
Integrated Bar of the Philippines, et al. v. Senate of the Philippines, et al. (G.R. No. 253124); Pagkakaisa
ng Kababuihan para sa Kalavaan (KAISA Kd), e al. v. Anti-Terrorisim Council, el al. (G.R. No. 253254);
Haroun Alrashid Alonio Lucman, Jr. et al. v. Salvador Medialdea, ef al. (G.R. No. 253420); and Anak
Mindanao (AMIN) Party-List Representative AMIHILDA SANGCOPA N. el al. v. The Executive Secretary,
et al. (G.R. No. 254191 [Formerly UDK 16714]). :

13 [ enwrence A. Yerbo v. Seaute President, et al. (UDK 16663).

254 Auty. Howard M. Calleja, et al. v. The Executive Secretary, el al. (G.R. No. 252578Y; Melencio S. Sta.
Maria, et al. v. Executive Secretary, el al. (G.R. No. 252580); Center for Trade Union and Human Rights
(CTUHR), et ol v. Hon Rodrigo R Duterte, el al. (G.R. No. 252623); Christiun S. Monsod, el al. v
Executive Secretary, el al. (G.R. No. 252624); Ma. Ceres P. Doyo, ef al. v. Salvador C. Medialdea (G.R.
No. 252741); National Union of Journalists of the Philippines, et al. v. Anti-Terrorisn Council, et af. (G
No. 252747, The Aliernative Law Groups, Inc.v. Executive Secrelary (G.R. No. 252765); HENDY
ABENDAN of Center Jor Youth Participafion Gnd Development Initiotives, el al. v. Hon. Salvador C.
Medialdea, et al. (G.R. No. 252802); Concerned Online Citizens, el al. v. Execuiive Secrelary (G.R. No.
252809); Brgy. Maglaking, San Carlos City Pangasinan Sangguniang Kabataan (SK) Chairperson
LEMUEL GIO FERNANDEZ CAYABYAB, ef .al. v. Rodrigo R Duterte, et al. {(G.R. No. 252921
Association of Major Religious Superiors, et ‘al. v. Executive Secrelary, el al. (G.R. No. 252984),
Philippine Bar Association, Inc. v. Executive Secretary, ¢f al. (G.R. Nea. 253100); Balay Rehabilitation
Center, Inc., et al. v. H.E Rodrigo R Duterfe, et ul (G.R. No. 2531 18); and Philippine Misereor
Partnership, Inc. el al. v. Executive Secretary, ef al. (G.R. No. 253252).

55 Rep. Edcel C. Lagiman v. Executive Secretary, ef al. (G.R. No. 252579); Rudolf Philip B. Jurado v. Anti-
Terrorism Council, et al. (G.R. No. 252613); SANLAKAS v. Rodrigo R. Duierte, ef al. (G.R. No. 2520646);
Federation of Free Workers (FFW-NAGKAISA), el al. v. Office of the President, et al. {G.R. No. 252702);
Jose J. Ferrer, Jr. v. Executive Secretary, ef al. (G.R. No. 252726); Bagong Alyansang Makabayan
(BAYAN) Secretary General RENATO REYES, JR., BAYAN Chairperson MARIA CAROLINA P. ARAULLO
Movement Against Tyranny Convenor GUILLERMINA “MOTHER MARY JOHN" D. MANANZAN, OS5,
ef al. v. Rodrigo R. Duterte, et al. (G.R. No. 252733); Antonio T. Carpio, el al. v. Anti-Tervorism Council,
ef al, (G.R. No. 252736); Kabataang Tagapagtang-gol ng Karapatan, el al v. Executive Secretary, el al.
(G.R. No. 252755); Algamar A. Latiph, et al. v. Senale, ¢t al. (G.R. No. 252759); Concerned Lawyers for
Civil Liberties (CLCL) members Rene A V. Sauunisag, et al. v. President Rodrigo R. Duterte, el al. (G.R.
No. 252903); Beverly Longid, et al. v. Anti-Terrorism Council, et af. (G.R. No. 252904, Center for
International Law (CENTERLAW), Inc. v. Senate of the Philippines (G.R. No. 252905y, Muin T
Mohammad, el al. v. Executive Secretary. et al. (G.R. No. 252916); University of the Philippines ( ur;
System Faculty Regent Dr. Ramon Guillermo, et al. v. H.E. Rodrigo R Duterte, et al. (G.R. No. 253018);
Integrated Bar of the Philippines, el al. v. Senate.of the Philippines, et al. (G.R. No. 253124); Paghakaisa
ng Kababaihan para sa Kalayaan (KAISA KA), et al. v. Anti-Terrarism Council, ef al. (G.R. No. 253254);
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(18) out of the twenty-one (21) petitions, which impleaded a mixture of
officials from the Executive and Legislative branches, also failed to point to
actions by the Executive or the Legislative branches which constituted grave
abuse of discretion or the reasons why their actions should be characterized
as grave abuse of discretion. The latter reason is also true for the one?*® (1)
petition that exclusively impleaded the Legislative branch.

Based on the foregoing, 1 submit that the following petitions — G.R.
No. 252578, G.R. No. 252579, G.R. No. 252580, G.R. No. 252613, G.R.
No. 252623, G.R. No. 252624, G.R. No. 252646, G.R. No. 252702, G.R.
No. 252726, G.R. No. 252733, G.R. No. 252736, G.R. No. 252741, G.R.
No. 252747, G.R. No. 252755, G.R. No. 252759, G.R. No. 252765, UDK
16663, G.R. No. 252802, G.R. No. 252809, G.R. No. 252903, G.R. No.
252904, G.R. No. 252905, G.R. No. 252916, G.R. No. 252921, G.R. No.
252984, G.R. No. 253018, G.R. No. 253100, G.R. No. 253118, G.R. No.
253124, G.R. No. 253252, G.R. No. 253254, G.R. No. 253420, and G.R.
No. 254191 [Formerly UDK 16714] — be dismissed outright.

C. The Surviving Petitions

Left for the Court’s consideration on the merits are the following
petitions: |

e Coordinating Council for People’s Development and
Governance, Inc., represented by Vice-President Rochelle M.
Porras, et al. v. President Rodrigo R. Duterte, et al., G.R. No.

253242;

e Bayan Muna Party-List Representatives Carlos [sagani T.
Zarate, TFerdinand Gaite, and Eufemia Cullamat, et al. v.
President Rodrigo R. Duterte, et al., G.R. No. 252585;

¢ RBishop Broderick S Pabillo, et al. v. President Rodrigo R.
Duterte, et al., G.R. No. 252767; and

e GABRIELA, Inc., et al. v. President Rodrigo R. Duterte, et al.,
G.R. No. 252768.

Before proceeding to discuss their substantive merits, however, We
reflect for the record the reasons that justified the survival of these petitions
for consideration on the merits.

Haroun Alrashid Alonio Lucman, Jr. ef al. v. Sabvador Medialdea, et al. (G.R. No. 253420); and Anak
Mindanao (AMIN) Parte-List Representative AMIHILDA SANGCOPAN, ef al. v. The Executive Secrefury,
ef al (G.R. No. 254191 [Formerly UDK 16714]).

6 L ewrence A. Yerbo v. Senate President, ef ol (UDK 16663).
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i. Coordinating Council for People’s Development and
Governance, Inc., represented by Vice-President Rochelle
M. Porras, ct al. v. President Rodrigo R. Duterte, et al.,
G.R. No. 253242

The petitioners base their legal standing on the actual as well as the
imminent impairment of their rights as a result of the ongoing and the
foreseeable future application of the ATA against them.

In their sworn statements and reports,?’ the petitioners allege that the
inter-agency body National Task Iorce to End Local Communist Armed
Conflict (NTF-ELCAC) issued an official report containing their
photographs; displaying the names and logos of their organizations; and
referring to them as communist terrorists™® or fronts, officials, and members
of the Communist Party of the Philippines (CPP), New People’s Army
(NPA) and National Democratic Front (NDF).>” .

They further allege that, based on personal knowledge and third-
person accounts at around the time of the adoption of the ATA, one of their
leaders was summarily executed;? that their members and offices were
subjected to surveillance and threats of raids; and that during a peaceful
protest in August 2020, some of their members were arrested and their
publications confiscated.”®"

As others would likely be arrested and prosecuted under the ATA,
they have contacted their network of legal groups and coordinated with the
Commission on Human Rights.

jii. Bayan Muna Party-List Representatives Carlos Isagani T.
Zarate, Ferdinand Gaite, and Eufemia Cullamat, et al. v.
President Rodrigo R. Duterte, et al., G.R. No. 252585.

The petitioners claim legal standing as “victims of terrorist-tagging by
State forces ... [which puts them] immediately in danger of sustaining some
direct injury as a result of the implementation of the assailed law,” which
threat of injury is both real and immediate, not merely conjectural or
hypothetical %

They attached the official report of NTF-ELCAC where Chapter 0,
Annex “A” and Annex “B” contain photographs of the petitioners, their
statements and activities, and the names and logos of their party-list

257 peition, G.R. No. 253242, Annex “C” through Annex “P.”
58 Id., Annex “K,” par. 5.

&7 1d. at 13-15.

260 1d., Annex “P.”

%1 1d,, Annex “P.” pars. 8 and 11. Affiant aiso alleged that their member was killed but this took place
in May 2020 or iwo months belore the ATA took effect.
262 petition, G.R. No. 252585, p. 8.
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organizations, labelling these as comntunists-terrorists.?%

The official report issued by the government using public funds
establish that the petitioners face a real and immediate danger of prosecution
under the ATA and a substantial prejudice as taxpaying citizens. They also
aver that this kind of red-tagging is in direct violation of their rights and
authority as a legitimate and duly elected party-list organizations, which the
Commission on Elections (COMELEC) itself affirmed in Resolution No. 19-
006 dated January 30, 2020.2%4

iii. Bishop Broderick S. Pabillo, et al. v. President Rodrigo R.
Duterte, et al., G.R. No. 252767

The petitioners allege that, on December 26, 2019, their bank
accounts were placed under a freeze order per Anti-Money Laundering
Council (AMLC) Resolution TF-18, issued pursuant o R.A. No. 10168,
based on National Security Council (NSC) allegations that they are part of
communist-térrorist groups and have been engaged in terrorist financing.”

The Court of Appeals extended the freeze order to include other
accounts. 256 As their accounts have been frozen “for alleged financing of
terrorism,” they face a credible threat of prosecution under the ATA.
Moreover, government officials have formally reported the petitioners to be
terrorist organizations.

In particular, National Security Council (NSC) Deputy Director
General Vicente Agdamag has filed a complaint, currently pending, with the
Philippine Permanent Representative to the United Nations (UN) and with
other international organizations in Geneva, Switzerland claiming that the
petitioners are fronts of communist-terrorist organizations.*”’

As the NSC is part of the ATC, there is a real and imminent risk that
petitioners shall be subjected to the designation and proscription powers of
the ATC under the ATA.

These submissions — whether by attachments or allegations supported
by arguments — taken together, are enough to give the petitioners the locus
standi that the Constitution requires.

263 1., 2019 NTC Annual Report pp. 178-2406.
64 1d., Annex “E”.

65 patition, G.R. No. 252767, pp. 28-29.

265 1dl.

27 Id. at 92.
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iv. GABRIELA., Inc., et al. v. President Rodrigo R. Duterte, ct
al. (G.R. No. 252768)

Petitioner GABRIELA argues that it is the target of human rights
violations and has been tagged as a communist front,?® citing several
instances where it or its members have been red-tagged. Petitioner De Jesus
has been the target of red-tagging and red-baiting while petitioner Wilson
was also terrorist-tagged 2% It attached Annexes “D” to “Y” in support of
this averment. Petitioner GABRIELA itself has been tagged as a communist-
front by National Security Adviser (NSA) Hermogenes C. Esperon, Jr. in his
PowerPoint presentation which they attached as their Annex “Z.7*7°

Petitioner GABRIELA claims that NTF-ELCAC itself filed a verified
petition for the cancellation of its registration before the Comelec. It
attached a copy of the verified petition as Annex “AA7?7 Its finances, on
the other hand, were investigaled by the Anti-Money Laundering Council
(AMLC), as requested by the National Intelligence Coordinating Agency
(NICA). .

It cited the following as supporting documents: (1) AMLC’s Initial
Financial Investigation Report on GABRIELA, Inc. (Annex “AA-17); (2)
March 7, 2019 letter from NICA requesting the AMLC “to conduct financial
investigation on the subject foreign and domestic non-government
organization (NGOs) reported to have been providing financial support to
the CPP-NPA through its front organizations and/or NGO (Annex “AA-27);
(3) Letter from ASG Angelita Villanueva Miranda, Chairperson, Legal
Cooperation Cluster of the NTF-ELCAC, requesting the AMLC to conduct
financial investigation of the financial transactions of Gabriela, Ianc./
Gabriela Women’s Party List (GABRIELA ) (Annex “AA-37); and (4) May 3,
2019 letter from NICA regarding information received from the Kingdom of
Belgium (Annex “AA-47)27 It is notable that the AMLC’s Initial Financial
Investigation Report on GABRIELA, Inc. (Annex “AA-17) concluded that
“there is likelihood that the funds in the bank accounts of
GABRIELA/GAWR may have been used for, or related to terrorism and/or
terrorism financing.”*”

Based on these submissions, petitioner GABRIELA sought to
ostablish that it is within the radar of the NT F-ELCAC as an alleged
communist-front. Its financial transactions were or arc under investigation
due to its supposed ties with the CPP. They, thus, face credible threat of
prosecution under the ATA.

26¢ petition in G.R. No. 252768, pp. 9-18.
269 1. at 12-16; 17-18.

20 Id. at 19.

2 d. at 21

22 1d. at 21-22.

273 1. ab Annex “AA-17, p. [5.
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RESPONSE TO THE MAJORITY VOTE
ON PROCEDURAL ISSUES

I respectfully dissent from the majority vote that thirty-five (35)
petitions arc admissible for judicial review as facial challenges and cases of
transcendental importance. 1 respectfully vote only to admit four (4)
petitions - G.R. No. 253242, GG.R. No. 252585, G.R. No. 252767, and G.R.
No. 252768 — as as-applied challenges, not facial challenges, insofar as they
are directed at Sec. 4, Secs. 5-14, Secs. 16-20, Secs. 22-24, Sec. 25, Secs,
26-28, Sec. 29, and Sec. 34 of the ATA.

My dissent is based on three grounds.

First, the constitutional principle of separation of powers, the
constitutional procedural requirements for the exercise of judicial review,
and well-established doctrine behoove the Court to dismiss all facial
challenges and cases of transcendental importance against the ATA where
there are four as-applied challenges against said law.

Second, being a penal law that regulates conduct rather than specch,
the ATA is not susceptible to a facial challenge. Even il the Courl were to
consider the proviso of Sec. 4 of the ATA as a regulation on speech, such
proviso would not make the ATA susceptible to a facial challenge, for the
speech being regulated is an integral part of an overt act of terrorism and
therefore unprotected.

Third, Disini, Jr. v. The Secretary of Justice is not applicable.

1. Admission of G.R. No. 253242, G.R. No. 252585, G.R. No. 252767, and
G.R. No. 252768 as justiciable as-applied challenges is proper

The petitions docketed as G.R. No. 253242, G.R. No. 252585, G.R.
No. 252767, and G.R. No. 252768 are justiciable and admissible as as-
applied challenges.

The petitioners in G.R. No. 253242 cited the official report of NTH-
ELCAC, in which their organization and members are clearly identified as
part of the CPP-NPA-NDF. Proclamation No. 374 designated the CPP-NPA-
NDF as a terrorist organization.?”* Similarly, petitioners in G.R. No. 252585
attached the NTF-ELLCAC official report where their groups and members
are identified as terrorists and lined up for arrest and prosecution. Some of
their members who are identified in the official report as terrorists are
elected party-list representatives whom the Comelec affirmed as
legitimate.2”> Mcanwhile, petitioners in G.R. No. 252767 alleged that their

4 Declaring the Communist Parly of the Philippines (CPP)-New People’s Army (NPA) as a
Designated/Identified Terrorist Organization under Republic Act No. 10168, December 5, 2017.
275 Patitioners attached COMELEC Resolution dated January 30, 2020 in SPP No. 19-006.
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bank accounts were placed under a freeze order under AMLC Resolution
TF-18. With respect to petitioners in G.R. No. 252768, their financial
accounts are under AMLC formal investigtion for being alleged soutces of
terrorist financing.™

The foregoing four petitions constitute as-applied challenges to the
ATA. They involve parties with legal standing and raise actual controvery.
As such, they comply with the general requirements for the exercise by the
Court of its power of judicial review.

The presence or absence of any of these requisites determines whether
the judicial review petition filed with the Court shall proceed for
consideration on its merits, or shall be dismissed outright for not being
justiciable, i.e., for being inappropriate for the Court’s consideration on the
merits. Compliance with these requisites is jurisdictional and mandatory.
Even as the Constitution recognizes that the Court has jurisdiction over
justiciable political questions, such jurisdiction shall be exercised only after
the Court has satisfied itself that the party before it has legal standing and
raise an actual controversy. In Private Hospitals Association of the
Philippines, Inc. v. Medialdea, We held:

[wlhile the remcdics of certiorari and prohibition are proper legal
vehicles 1o assail the constitutionality of a law, the requirements for the
excrcise of the Court’s judicial review cven under its expanded jurisdiction

must nevertheless first be satisfied.2””

The Court has characterized these requisites as mandated by the
Constitution itself. As held in Board of Optometry v. Colet:

[The unbending rule in constitutional law [is] that courts will not
assume jurisdiclion over a constitutional question unless the following
requisites are first satisfied: (1) there must be an actual casc or controversy
involving a conflict of rights susceptible of judicial determination; (2} the
constitutional question must be raised by a proper party; (3) the
constitutional question must be raised at the earliest opportunity; and (4)
the resolution of the constitutional question must be necessary to the
278

resolution of the casc.

The foregoing jurisdictional requirements are not dispensed with
through mere consolidation or clustering of petitions. In Republic v. Court of
Appeals, the Court declared that “{an] essential requisite of consolidation is
that the court must have jurisdiction over all the cases consolidated before
it.”27 Thus, notwithstanding the preliminary consolidation or clustering of
the 37 petitions in this case, the admission of the four as-applied challenges

276 See G.R. No. 252768, Annex AA-1 to Annex AA-4.

77 private Hospitals Association of the Philippines, Inc. v. Medialdea, supra note 68.
27% 328 phil. 1187, 1205 (1996). See also Jumamil v. Cafe, 507 Phil. 455, 465 (2005).
2 Republic v. Court of Appeals, 451 Phil. 497, 508 (2003).
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does not open the back door for the admission of all the other petitions. The
Court must satisfy itself that each of the petitions complies with the
requirements before it assumes jurisdiction over their challenges to the
ATA 2

Therefore, I find that the petitions docketed as G.R. No. 253242, G.R.
No. 252585, G.R. No. 252767, and G.R. No. 252768 satisfy all the requisites
for the exercise of judicial review by this Court. 1 vote to admit these
petitions for review on the merits.

However, based on the facts alleged and official documents presented
in the petitions docketed as G.R. No. 253242, G.R. No. 252585, G.R. No.
252767, and G.R. No. 252768, only their challenges to Sec. 4, Secs. 5-14,
Qecs. 16 1o 20, Secs. 22-24, Sec. 25, Secs. 26 to 28, Sec. 29, and Sec. 34 are
ripe for adjudication. As to these provisions, there is prima facie showing
that petitioners have the legal standing to raise a constitutional challenge as
they have been subjected to the actual enforcement of said provisions or face
a direct exposure to such enforcement.

1. Admission of the other petitions as facial challenges and cases of
transcendental importance is not proper

The majority, with duc respect, incorrectly admitted the other
petitions.

To illustrate, it admitted G.R. No. 252736 on the ground that the
“ATA personally affects” petitioner {ormer Senior Associate Justice Antonio
T. Carpio, whose public criticisms of the inability of the President “to
defend the rights of the Philippines over the West Philippine Sea X X X may
expose him to prosecution X x X for inciting to commit terrorism through
extensive interference with critical infrastructure intended to provoke or
influence the government to take a particular action.”?! In a social media
post of the son of the President, Justice Carpio is linked to a destabilization
plot.®* Petitioner former Associate Justice and Ombudsman Conchita
Carpio-Morales also “is exposed to the risk of being prosecuted under Sec.
4(c) of the ATA after she initiated a complaint with the International
Criminal Court (/CC) against People’s Republic of China (PROC) President
Xi Jinping.”?%

It also allowed the petition docketed as G.R. No. 2529047 for
petitioners Beverly Longid, Windel B. Bolinget, Joanna K. Carifio and the

WY Jsernational Service for the Acquisition of Agri-Bivtech Applications, Inc. v. Greenpeace Southeos!
Asia (Philippines), 791 Phil. 243, 258-259 (2016).

2! Decision, pp. 48-49.

282 1d. at 49.

283 Id.

21 The petition did not provide a statement of issues involved.
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organizations they respectively work for were impleaded in a petition for
proscription (DOJ v. CCP and NPA Petition dated T ebruary 21, 2018).2%

Yet, in Southern Hemisphere v. ATC, the Court declared that parties
lack legal standing when they merely peg their case against a “double
contingency, where both the activity the petitioners intend to undertake and
the anticipated reaction to it of a public official are merely theorized."?80
Fear of prosecution is insufficient to lend a petitioner legal standing when
said fear is engendered merely by “remarks of certain government officials
which were addressed to the general public.”?” The same can be said of the
specter of prosecution alleged by the petitioners in the other petitions: it is
too obscure and remote, unlike the documented actual enforcement or real
exposure to enforcement faced by the pelitioners in G.R. No. 253242, G.R.
No. 252585, G.R. No. 252767, and G.R. No. 2527068.

These other petitions allege controversies that, in the words of the
majority opinion, “are mere hypothetical/theoretical suppositions.”* To
illustrate, the social media post and contingent reprisal alleged in G.R. No.
252736 do not amount to concrete and direct or imminent but real
enforcement of the ATA as would cloth the petitioners therein with legal
standing and categorize the controversy they raise as actual. Moreover,
petitioners’ fear of prosecution is unfounded. The views expressed by my
esteemed former colleague Justice Carpio are not wholly opposed to that of
the President, who has officially and repeatedly declared before the United
Nations General Assembly (UNGA) and the Association of Southeast Asian
Nations (ASEAN) that the Philippines considers China bound by the Arbitral
Award in the South China Sea arbitration.®® The ICC complaint of Justice
Carpio-Morales was dismissed as carly as 2019. " The dismissal was for
lack of jurisdiction, and such dismissal is not subject to appeal.?’! With
respect to petitioners Beverly Longid, Windel B. Bolinget, and Joanna K.
Carifio in G.R. No. 252904, the Court takes judicial notice of court records
indicating that petitioners have been dropped as respondents in the amended

petition for proscription.””?

285 Sypra note 281 at 49.

286 Supra note 14 at 482.

87 pepublic v. Rogue, supra nole 62 at 305-306; De Borja v. Pinalakas na Ugnayan ng Maliliil na
Mangingisda ng Luzon, Mindanao at Visayas, 809 Phil. 65, 82-83 (2017).

288 Supra note 281 at 55.

9 Message for the 76th United Nations General Assembly (Speech), September 22, 2021, at
htlps://www.youLube.com/watch?v=stO7w6QaEg.

2 [nternational Criminal Court Office of the Prosecutor, Report on Preliminary Examination Activities
2019, pars. 44-51. Justice Carpio-Morales filed a communication under Article 15 of the Rome Statute. 1L
was dismissed at Phase 1 on the ground that ihe act complained of took place within the exclusive
economic zone, which is not a Philippine territory. The ICC prosecutor held: “In the present situation, the
conduct alleged in the communication received did not occur in the territory of the Philippines, but rather in
arcas outside its territory, purportedly in its EEZ and continental shelt” (par. 5t). The territorial status of
the place of the commission of the acts of complained of was crucial for the international crimes under
jurisdiction of the ICC are territorial (pars. 44-47).

21 Article 15 complainants are not entitled Lo request a review of a dismissal based on lack of jurisdiction.
There is no record that Justice Carpio-Morales [ited an appeal with the 1CC.

292 O8G Supplemental Comment, p. 66.
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Tn other words, there is no factual basis to hold that the foregoing
petitioners, as well as the petitioners in the other petitions, are facing an
actual or imminent enforcement of the ATA as would qualify them as parties
with legal standing and that there exists an actual controversy.

Therefore, 1 respectfully dissent from the majority vote in its
admission of these other petitions. I vote to dismiss these petitions outri ght.

[t is respectfully submitted that the majority incorrectly adopted an
alternative mode of admitting the other petitions as facial challenges and
cases of transcendental importance.

It is basic doctrine that the presence before the Court of as-applied
challenges precludes the admission of any facial challenge®” or case of
transcendental importance.*

In our jurisdiction, the general mode of constitutional challenge is
through the “as-applied” mode, ie., by examining the statute through the
prism of a concrete and discrete set of facts showing the substantial and
direct impairment that the statute’s enforcement has caused a petitioner’s
constitutional rights.”> Under this mode, the petitioner may claim a violation
of its constitutional rights such as abuse of due process, lack of fair notice,
lack of ascertainable standards, overbreadth, or vagueness, but only if
petition asserts the violation of its own ri ght; the latter cannot assert the right
of a third party who is not before the Court.* In other words, the petitioner
has legal standing and raises an actual controversy.

23 Board of Optometry v. Colel, supra note 278.

24 pangilinan v. Cayetano, G.R. No. 23 8875, March 16, 2021; Central Really and Developmeni Corp. v.
Solar Resources, Inc., G.R. No. 220408, November 9, 2020; Kilusang Mayo Uno v. Aquine 111, G.R. No.
210500, April 2, 201%; Ocampo v. Rear Admiral Enriques, 815 Phil. 1175 (2017); Jumamil v. Cafe, supra
note 278: Francisco, Jr. v. House of Representatives, 460 Phil. 830 (2003).

295 Qee Spouses Imbong v. Ochoa, Jr., supra note (04 at [25-126.

In United States (US) constitutional law, a facial challenge, also known as a First Amendment
Challenge, is one that is launched to assail the validity of statutes conceriiing not only protecied speech, but
also all other rights in the First Amendinent, These include religious freedom, {reedom of the press, and the
right of the people to peaccably assemble, and to petition the Government for a redress of gricvances. After
all, the fundamental right to religious freedom, frecdom of the press and peaccful assembly are but
component rights of the right to one’s freedom of expression, as they are modes which one’s thoughts are
exlernalized.

In this jurisdiction, the appiication of doctrmes otiginating from the [US] has been generally
maintained, albeit with some medifications. While this Court has withheld the application of facial
challenges to strictly penal statutes, it has expanded ils scope fo cover slatutes not only regulating {ree
speech, but also those nvolving religious [reedom, and other fundamental rights. ‘The underlying reason for
this modification is simple. For unlike its counterpart in the [US], this Court, under its expanded
jurisdiction, is mandated by the Fundamental Law not only to sciile actual controversies involving rights
which are legally demandable and enforceable, but also 1o determine whether or not there has been a grave
abuse of discretion amounting to lack or excess of jurisdiction on the part of any branch or instrurncntality
of the Government. Verily, the framers of Our Constitulion cnvisioned a proactive Judiciary, ever vigilant
with its duty to mainiain the supremacy of the Constitution.

196 Disini, Jr. v. The Secretary of Juslice, supra note 91 al 344-345. See the Separate Opinion of Juslice
Vicente V. Mendoza in Esirada v. Sendiganbayan, supra note 105, citing Broaderick v. Oklahoma, 413
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A facial challenge, in contrast with and as an exception to an as-
applied challenge, can be made even prior to the enforcement of a disputed
law, based solely on alleged “vaguceness” or “overbreadth” of what the law,
on its face, provides. It can be made by a petitioner for himself or on behalf
of third parties who are not before the court” In other words, the
constitutional infirmities appear in the text or “face” of the statute itself even
without considering surrounding facts, i.e., even before evidentiary facts of
the enforcement of the law have been presented before the court. The
petitioner need not establish legal standing or allege an actual controversy.

Being an exceptional mode of challenge, a facial challenge is not
admissible if there is a petition before the Court that complies with all the
procedural requirements, qualifies as an as-applied challenge and, more
importantly, cite concrete facts upon which the constitutionality of the
assailed law can be ascertained. Logic itself dictates that when the Court has
occasion to apply the general rule, recourse to the exception would be
arbitrary. Otherwise, the purpose of an as-applied challenge as the general
rule, and a facial challenge as a rare exception, would be defeated.

In this case, there are four as-applied challenges alleging facts on the
actual and concrete or imminent but real enforcement of the ATA.
Moreover, these as-applied challenges raised the same issues that the other
petitions raised, albeit situated in their respective factual settings. There is no
danger, as the majority opinion imagined, that the dismissal of the other
petitions would lead to the marginalization of the public interest.

The principle of separation of powers behooves the Court to decide
these challenges on the basis of the facts alleged in the four as-applied
challenges rather than on the abstract scenarios conjured in the facial
challenges. In FExecutive Secretary v. CA?® the trial court’s facial
invalidation of a penal law was reversed, as the case before it and a number
of other decided and pending cases elsewhere were all as-applied challenges.
In Board of Opiometry v. Colet?” the mere availability of an as-applied
challenge would bar admission of a facial challenge. In that case, public
respondent Judge Colet had issued a preliminary injunction restraining the
implementation, in its entirety, of Republic Act No. 8050 (Revised

U.S. 601, 612-613 (1973); United States v. Sulerno, supra note 105 at 745; People v. Delo Piedra, supta
note 87. ‘

297 1t must be emphasized that while, n theory, a facial invalidation may result in the invalidity of the enlirc
law, in practice where the Court allowed a facial challenge, the Court only declared certain provisions ol
the assailed law void. .

Meanwhile, in Spouses fmbong v. Ochoa, Jr.. supra note 104 at 277-278, the Court allowed a facial
challenge but only invalidated some provisions of Republic Act (R.A.) No. 10354, otherwisc known as the
Responsible Parcnthood and Reproductive Health Act of 2012 (RH Law). It declared the RH Law as
constitutional except for Scclion 7, Section 23(a)(1}, Scction 23(a)2XD), Section 23(a}2)(ii). Section
23(a)(3), Section 23(b), Section 17, Section 3.01(x), and Section 3.01(j).

298 473 Phil. 27 (2004).

299 Qupra note 278.
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Optometry Law) and its implementing rules, on the grounds that, among
others, it is facially invalid for violating the public rights to health 3

Petitioner Board of Optometry filed with this a Court a special civil
action for certiorari against public respondent Judge Colet for grave abuse
of discretion. Among the grounds cited by the petitioner board were:

1. Respondent judge gravely abused his discretion and/or acted without or
in excess of jurisdiction in finding that privale respondents have locus stand
to file the petition ¢ quo.

11. Respondent judge gravely abused his diseretion and/or acted in excess of
jurisdiction  in  decrceing  that  prima  facie  evidence of
unconstitutionality/invalidity of RA 8050 exists which warrant the
enjoinment of its implementation.™!

The Court granted the petition and annulled the preliminary injunction
on the ground that the private respondents lacked legal standing to question
the law. The Court added that the general rule is that a constitutional
challenge must be as-applied in that there must be an existing controversy:

Civil Case No. 95-74770 must fail for yet another reason. As a
speeial civil action for declaralory relief; is requisites arc: (1) the
existence of a justiciable controversy; (2) the controversy is between
persons whose interests are adverse; (3) that the party seeking the relief
has a legal interest in the controversy; and (4) that the issue invoked ts
ripe for judicial determination. On this score, we find no difficulty holding
that at lcast the {irst and fourth requisites are wanting.

Then there is the unbending rule in constitutional law that courts
will not assume jurisdiction over a constitutional question unless the
following requisites are first satisfied: (1) there must be an actual case or
controversy involving a conflict of rights susceptible of judicial
determination; (2) the constitutional question must be raised by a proper
party; (3) the constitutional question must be raised at the earliest
opportunity; and (4) the resolution ol the constitutional question must be
necessary to the resolution of the case.

An actual case or controversy means an exisling case or
controversy that is appropriale or ripe for determination, not conjectural or
anticipatory.3®

300 1 at 1199, The order of the respondent judge reads:

On the basis of the main petition, which is for declaratory relief directed at the nullification of R.A.
3050 on constilutional grounds, and for a writ of prohibition, likewise oremised on the nullity of said law
due to constitutional infirmities, the Court finds that the whole or part of the reliel which petitioners are
seeking and to which primu jacie they arc entitled, consisls in restraining the enforcement or
implementation of the iaw.

The Court likewise concludes, on its finding that both public rights would be prejudiced by the operation of
R.A. 8050, that its enforcement pendente would inflict substantial injustice lo petitioners.

30 1d, at 1200.

302 1d. at 1205-1206.

/
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Moreover, the Court noted that while the petitioners had alleged
potential impairment of public rights, there was yet no impairment resulting
from the actual enforcement of the law:

It cannot be disputed that there is yet no actual case or controversy
involving all or any of the private respondents on one hand, and all or any
of the petitioners on the other, with respect to rights or obligations under
R.A. No. 8050. This is plain because Civil Case No. 95-74770 is for
declaratory relief.

Similar to Fxecutive Secretary v. CA, Board of Optometry v. Colet
cautioned against the facial invalidation of statutes without awaiting the
emergence of an actual controversy. The Court warned:

The conclusion then is inevitable that the respondent Judge acled
with grave abuse of discretion when he issued a writ of preliminary
injunction restraining the implementation of R.A. No. 8050, as well as of
the Code of Ethics promulgated thereunder, if one has been issued. Even
if there was before him a casc involving the law, prudence dictated that
the respondent Judge should not have issued the writ with undue haste,
bearing in mind our decision, penned by Mr. Justice [sagani A. Cruz, in
Drilon vs. Lim?% (citation omilted, emphasis supplied)

In Drilon v. Lim?® the Court held that there must be an actual
infraction of the Constitution in order to overcome the presumption of the
constitutionality of a law.

Thus, Executive Secretary v. CA and Board of Optometry v. Colet are
unassailable authorities in support of the view that where an as-applied
challenge actually or potentially exists, no facial challenge may be
entertained against the same law.

The nature of the ATA as a penal law has profound consequences on
the applicable mode of constitutional challenge for the case at bar. It is
proper to remind petitioners of this court’s ruling in Estrada v.
Sandiganbayan,® which still reflects the applicable doctrines in
constitutional litigation cases. In that case, the Court mentioned that the
rationale for facial challenges — which allows for the application of void-for-
vagueness and overbreadth doctrines — does not apply to penal statutes, thus:

The veid-for-vaguencss doctrine states that “a statutc which
either Torbids or requires the doing of an act in terms so vague that men
of common intelligence must necessarily guess at its meaning and difler
as to its application, violates the first essential ol due process of law.”

305 Id. at 1206.

304 [d

303305 Phil. 146 (1994).
306 Supra note 85.
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(33

The overbreadith doctrine, on the other hand, decrees that “a
governmental purpose may not be achieved by means which sweep
unnecessarily broadly and thereby invade the area of protected
freedoms.”

A facial challenge is allowed to be made to a vague statute and to
onc which is overbroad because of possible “chilling cflect” upon
prolected speech. The theory is that “Iwlhen statutcs regulaie or
proscribe speech and no readily apparent construction suggests itscllf as a
vehicle for rehabilitating the statutes in a single prosecution, the
transcendent value to all society of constitutionally protected expression
is deemed to juslify allowing attacks on overly broad statutes with no
requirement that the person making the attack demonstrate that his own
conduct could not be regulated by a statute drawn with narrow
specificity.”  The possible harm to sociely in permilting some
unprotected speech to go unpunished is outweighed by the possibilily
that the protected speech of others may be deterred and perceived
gricvances left to fester because of possible inhibitory effects of overly
broad statutes.

This rationale docs not apply to penal statutes. Criminal
statutes have general in ferrorem cflect resulting from their very
existence, and, if facial challenge is allowed [or this rcason alone, the
State may well be prevented from cnacting laws against soctally harmf{ul
conduct. In the area of criminal law, the law cannot take chances as in
the area of free speech.??’ (emphases supplied.)

Accordingly, the ATA, as a penal statute, cannot simply be challenged
in its entirety following an “on-its-face” approach by merely alleging that it
is vague or overbroad. On the contrary, the general rule for constitutional
challenges should govera in this case: only the provisions in the ATA that
are sought to be applied to the petitioner may be challenged and not the
entire statute. Justice Mendoza’s opinion on the applicability of “as-applied”
challenges as compared to facial challenges is on point:

“Facial” challenges are the exceptions. They are mzade
whenever it is alleged that coforcement of a statufe produces a
chilling or inhibitory cffeet on the cxcercise of protected freedoms
because of the vagucness or overbreadth of the provisions of such
statute. Put in another way, claims of facial overbreadth alone, when
invoked against ordinary criminal laws like the Anti-Plunder law, are
insufficient to move a court to examine the statute on its face. It can only
be reviewed as applied to the challenger’s conduct. The same rule
applics o claims of vagueness. It is cqually scitled that “a plaintiff who
engages in some conduct that is clearly proscribed cannot complain of
the vagueness of the law as applied to the conduct of others.”

In free speech or First Amendment cases, the rule is different
because of the chilling cffcct which enforcement of the statute might
have on the exercise of prolected fieedoms. This reason is totally absent
in the case of ordinary penal laws, like the Anti-Plunder law, whose

307 [d. at 353-354.
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deterrent effect is precisely a reason for their enactment. Hence, we
declared in this case that “the doctrines of strict serutiny, overbreadth
and vagueness arc analytical tools for testing ‘on their faces’ statutes
in free specch cases or, as they are called in American law, First
Amendment cases [and therefore] cannot be made to do service
when what is involved is a eriminal statute.”*% (emphases supplied)

In deference to a co-equal branch of government, this Court does not
favor a wholesale destruction of legislation when only specific provisions of
law may be examined for its validity on an as-applied basis. Otherwise,
public order can break down and the survival of the State will be endangered
when laws can be invalidated on its face for every challenge in that regard.
The same is true for legislating measures to combal terrorism. Our Congress
has deemed it proper to penalize acts related to terrorism, and parties whose
rights may be affected on as-applied basis may seek recourse from courts on
actual cases or controversies. This Court is not tasked to resolve hypothetical
cases, nor provide advisory opinions, if it is to uphold the essential mandate
given to the judiciary under our present Constitution.

The presence before the Court of four petitions whose parties have
legal standing and raise an actual controversy likewise prevents the 33 other
petitions from gaining admission as cases of transcendental importance.
From 2003 through 2021, this Court has imposed three minimum conditions
in order for an invocation of the transcendental importance of the issue
raised in a case to exempt the parties therein from establishing legal
standing: (1) the public character of the [unds or other assets involved in the
casc; (2) the presence of a clear casc of disregard of a constitutional or
statutory prohibition by the public respondent agency or instrumentality of
the government; and (3) there is no other party having a more direct and
specific interest in the case.”” In Anak Mindanao Party-List Group v.
Executive Secretary Ermita,*'® the Court, through the ponencia of one of the
petitioners in this case, former Associate Justice Conchita Carpio-Morales,
declared these minimum conditions mandatory. As it were, the four
surviving petitions involve parties with a direct and specific interest in the
constitutionality of the ATA.

The majority relaxed the minimum conditions in order so as not to
“clip the wings of the Court.” The rationale for its libertarian approach is Lo
enable the Court to “exercise x x x some discretion on significant issues that
may not yet be anticipated now but may be brought to the Court in the
future.”

8 Estrada v. Sandiganbayan, supra note 85.
9 See Francisco, Jr. v. House of Representaiives, supra note 35 at 899; Tecson v. COMELEC, 468 Phil.
421, 670-67F (2004); Central Really and Development Corp. v. Solar Resources, Inc., supra note 294,
Advocates for Truth in Lending, Inc. v. Bangko Seniral Monctary Bourd, 701 Phil. 483, 495 (20t3); Social
Justice Society Officers v. Lim, 748 Phil. 25 (2014); In Re Supreme Court Judicial Independence v,
Judiciary Development Fund, 751 Phil. 30 (2015); Rosales v. Energy Regulatory Commission, 783 Phil.
774,787 (2016); Pungilinan v. Cayelano, supra note 294,
310558 Phil. 338 (2007).
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I respectfully beg to ditfer from the majority.

To discard the minimum conditions is to transform an exception into
a general rule. It should be bome in mind that the general rule of
justiciability and admissibility is that a party must have legal standing. One
exception is when a case raises an issue of transcendental importance, in
which event the case may be admilted even if the party involved lacks legal
standing. Being an exception to the general rule, the same must be
delineated; that is, the conditions giving risc to such exception must be
defined. Otherwise, there would be no point in adopting a general rule and
carving out an exception.

An unrestrained use of the “transcendental importance” doctrine goes
against the presumption of constitutionality as regards the acts of other
branches and constitutional bodies of government. The Court would be
arrogating unto itself the power of determining policies which rightly
belong to the political branches of government. As eloquently pointed out in
Vera v. Avelino!"

Let us likewise disabusc our minds from the notion that the
judiciary is the repository of remcedies for all political and social ills. We
should not forget that the Constitution [had] judiciously atlocated the
powers of government to three distinct and separate compariments; and
that judicial interpretation has tended to the preservation of the
independence of the three, and a zealous regard of the prerogatives of
cach, knowing full well that one is not the guardian of the others and that,
for official {wrongdoing], each may be brought to account, either by
impeachment, trial or by the ballot box.*"?

Adherence to the mandatory conditions is all the more imperative
when the act being questioned is an exercise by the executive branch or
legislative branch of their inherent powers or cven their core constitutional
powers. As the preceding discussion in the section entitled “Exceptions to
the Requirement of Legal Standing” would show, the trajectory of Philippine
jurisprudence indicates a narrowing avenue for cases of transcendental
importance directed against penal statutes

I pointed out in my ponencia in Joint Ship Manning Group, Inc. v.
Social Security System®" that:

x x x [1']he Court, through the years, has allowed litigants to
seck from it dircet relief upon allegation of “scrious and important
reasons.” Diocese of  Bacolod v, Commission on
Elections summarized these circumstances in this wise:

177 Phil. 192 (1946).
312 1d. at 205-200.
313 Supra note 27.
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(I)when  there are  genuinc  Issucs of
constitutionality that must be addressed at the most
immediate time;

(2) when the issues involved are of transcendental
importance;

(3) cases of first impression;

(4) the constitutional issues raiscd arc better decided
by the Court;

(5) exigeney in certain siluations;

(6)the filed petition reviews the act of a

constitutional organ;

(7) when petitioners rightly claim that they had no

other plain, speedy, and adequate remedy in the

ordinary course of law that could free them {rom the

injurious cffects of respondents’ acts in violation of

their right to freedom of expression; [and]

(8) the petition includes questions that arc “diclated

by public welfare and the advancement of public

policy, or demanded by the broader interest of

justice, or the orders complained of were found to

be patent nullities, or the appeal was considered as

clearly an inappropriate remedy.”

It must be clarified, however, that the presence of one or
more of the so-called “serious and important rcasons” is not the
only decisive factor considered by the Court in deciding whether to
permit the invocation, at the first instance, of ils original
jurisdiction over the issuance of extraordinary writs. Rather, it is
the nature of the question raised by the parlics in those
“exceptions” that enables us to allow the direct action before the
Court.

Notwithstanding that petitioners in said case did not allege
enforcement of the law against them, their petitions were admitted because
of the “existence of two of the exceptions, particularly: (1) that this case is of
first impression; and (2) that the present issue involves public welfare and
the advancement of public policy, or demanded by the broader interest of
justice [for the| assailed law concerns the welfare of OFWs.”

In the present case, the majority has foisted Joint Ship Manning
Group, Inc. v. Social Security System as authority in support of the view that
the mandatory conditions for the admission of cases of transcendental
importance should be relaxed and that the 33 other petitions admitted as

such.

It is respectfully submitted that the majority’s reiiance on Joint Ship
Manning Group, Inc. v. Social Securily System may be misplaced.

To begin with, the admission of four as-applied challenges precludes
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the Court from entertaining mere facial challenges and cases of
transcendental importance. A doctrine embedded in the principle of
separation of powers is that the Court may not accept a mixed bag of as
applied challenges, facial challenges and cases of transcendental importance.
If the Court must resolve the constitutionality of an act of a co-equal branch
of government, it should base its judgment on actual controversies affecting
real parties and within the context of concrete facts.

Further, in the foregoing instances where there appears to be no clear
parameters for the admission of cases of transcendental importance, the
legislations involved were non-penal, ie., they did not provide penalties
resulting in restrictions on liberty for their violation. In contrast, as the
following cases involving penal legislations would demonstrate, the Court
has tracked an increasingly defined trajectory fowards a more stringent
application of the rules of justiciability vis-G-vis claims to exceptions from
said rules on the ground that the question being raised is of transcendental
importance.

Unlike in Joint Ship Manning Group, Inc. v. Social Security System '
where a labor legislation was involved, Southern Hemisphere Engagement
Network, Inc. v. Anti-Terrorism CounciP® and Republic v. Rogue'®
involved the HISA, a penal law. Direct recourse based on the transcendental
importance of the issues failed for lack of showing that petitioners were
facing any charges under the I5A. Mere possibility of abuse of the FISA
was found to be too speculative and theoretical.

On the other hand, in Samahan ng mga Progresibong Kabataan
(SPARK) v. Quezon City,”'" the Court allowed a challenge to curfew
ordinances filed by the parents of the minors being subjected to the
ordinance, as the same was already being enforced until restrained by the
Court.3'®

In Estipona v. Lobrigo,’"” as the petitioner was facing charges under
the impugned law (R.A. No. 9165), the technical defects in his petition did
not obstruct the resolution of the transcendental issue raised. The Court also
allowed direct recourse to it in fuertes v. Senate of the Philippines,’?” as the
petitioner had been charged under the impugned law.

Thus, while the transcendental importance of the litigated i1ssue may
do away or lessen a party’s need to establish direct legal standing to sue,
such importance does not completely remove the need to clearly show the

34 Supra note 27.

M5 Supra note 14

316 Qupra nole 62.

317 Supra note 59.

318 Supra note 59 at 1070-1077.

319 816 Phil. 789-820 (2017).

320 (32, No. 208162, January 7, 2020, pp. 9-10.
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justiciability of a controversy through ihe onistenes of vontlicting terests
even if only remotely, as well as the ripeness of the issues raiscd for
adjudication.??' A separate class unto itself would be cases involving penal
laws, for then the rule is thal the transcendental importance of the question
must be accompanied by a prima facie showing of locus standi. This
requirement, which is peculiar to cases involving penal laws, reinforces the
mandatory condition that there be no other party having a more direct
interest in the issue. Together, they effectively bar the admission of the
petitioners in the 33 other petitions, for it so happens that the petitioners in
G.R. No. 253242, G.R. No. 252585, G.R. No. 252767, and G.R. No. 252768
have legal standing, clear and solid.

At this juncture, the undersigned respectfully points out that there
appears to be a confusion of as-applied challenges with petitions that raise
factual issues. The former is perfectly within the jurisdiction of the Court
while the latter must be initiated before the lower court. In fact, an as-
applied challenge, such as the four surviving petitions, is the general rule for
it alleges and establishes prima facie that there has been an enforcement of
the law being assailed. This does not involve the resolution of a factual
issue, which would require the reception of evidence before the lower courts.
There are public and official documents indicating that the petitioners have
been subjected to an actual and concrete, if not an imminent but real,
enforcement of the ATA. These public and official documents are within the
judicial notice of the Court. Moreover, public respondents have not denied
any of said documents.

Contrast this with G.R. No. 252904, where the petitioners alleged that
some of them (Beverly Longid, Windel B. Bolinget, Joanna K. Carifio and
the organizations they respectively work) have been impleaded in a petition
for proscription (DOJ v. CCP and NPA Petition dated Tebruary 21, 2018).
The public respondents countered in page 66 of their Supplemental
Comment that these 3 petitioners have been dropped as respondents from the
amended petition for proscription. For this reason, this petition has been
dismissed outright.

It must be emphasized that the undersigned voted to dismiss outright
those petitions which merely relied on affidavits concerning the enforcement
of the ATA. This is due to the fact that such allegations would require the
reception of evidence, which the Court is not equipped to handle.

Therefore, 1 respectfully dissent from the majority vote that the 33
other petitions are admissible as facial challenges and cases of
transcendental importance. 1 vote to dismiss outright these 33 other petitions.

321 pe Borja v. Pinalakas ma Ugnavan ng Maliliit na Mangingisda ng Luzon, Mindanao af Visayas, 809

Phil. 65, 85 (2017).
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1H. The majority vote that the ATA is susceptible fo a facial challenge is
incorrect

The majority is of the view that the 33 other petitions properly subject
the ATA to a facial challenge.

I respectfully disagree.
In Southern Hemisphere v. ATC, the Court emphasized the rationale
for the general rule that a penal is not suseeptible to a facial challenge:

The allowance of a facial challenge in free speech cases is
justilied by the aim to avert the “chilling affcet™ on protecied speech X X X
[T]his rationale is inapplicable to plain penal statutes that gencrally bear
an “in terrorem cffect” in deterring socially harmful conduct. In fact, the
legislature may even forbid and penalize acts formerly considered
innocent and lawful, so long as it refrains from diminishing or dissuading
the exercise of constilutionally protected rights.

% x x If a Cacial challenge to a penal statute is permitled, the
prosecution of crimes may be hampered. No prosecution would be
possible. x x x A facial challenge against a penal statute is, at best,
amorphous and speculative. It would, cssentially, force the court to
consider third parties who arc not before it

As previously mentioned, it is the view of the undersigned that no less
weighty than an alleged violation of'a fundamental right in a facial challenge
< the consideration of the State’s interest involved in a disputed legislation.
The Constitution and its guaranteed rights will all be for naught if the State
itself - that the Constitution supports - is extinguished.

Thus, it is imperative for the Court t& maintain the general rule on the
non-availability of facial challenge against a penal legislation like the ATA,
whose aim is the defense of the State against those who threaten its very
survival. This general rule is grounded on reasons stated earlier, particularly
on the fact that the ATA penalizes conduct, not speech. Where speech is
involved, such speech is unprotected because it is speech integral to criminal
conduct.

Therefore, I respectfully dissent {rom the majority vote that the 33
other petitions can subject to a facial challenge a penal law like the ATA.

The majority further holds that the ATA is susceptible to a facial
challenge for it regulates not just conduct but also speech, specifically
through the proviso in Sec. 4. The majority included in the coverage of
freedom of speech the exercise of cognate rights.

322 Syupra note 315, at 489-490.
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On the contrary, this Court has consistently held that the source and
scope of its authority to admit facial challenges are confined to Sec. 4 on
freedom of speech and Sec. 5 on freedom of religion under Art. III of the
Constitution. Only these provisions expressly and categorically permit a
challenge to the mere epactment of a law impairing or threatening to impair
the rights guaranteed therein. All other provisions of the Bill of Righis
expressly recognize limitations or regulations by law of the exercise of rights
protected therein.

The plain meaning of Sec. 4 of the ATA is that, as a general rule,
terrorism is committed through well-defined overt acts which manifest the
criminal intent and purpose, taking into account the nature and context.
Terrorism is not committed through the exercise of the right to freedom of
speech and expression. This general rule is qualified by the proviso that
terrorism can be committed through, and criminal intent manifested in,
specific overt acts enveloping forms of speech or expression. In both,
criminalization is directed at specific conduct equivalent to overt act of and
manifestation of intent to commit terrorism, not at speech or expression in
and of itself. This may be seen in Sec. 4(a): that is, “engag|ing] in acts
intended to cause death or serious bodily injury to any person, of
endanger|ing] a person’s life” for the purpose of, among others, “seriously
undermin{ing] public safety.” To illustrate, advocacy per se for the Islamic
State would be protected speech but if enveloped within a terrorist attack
similar to the Marawi attack, such advocacy would be unprotected speech.
Advocacy for cultural-religious cleansing per se would be protected speech
but if enveloped within a genocidal campaign similar to the Marawi attack,
the same is unprotected speech. Hence, the last proviso of Sec. 4 is directed
at the attacks rather than the advocacy per se.

Even assuming that the ATA regulates speech, such speech or
advocacy is an integral part of an overt act of terrorism and therefore
unprotected. It is axiomatic that unprotected speech is beyond the scope of
Sec. 4 of Art. 11I of the 1987 Constitution.*>* Consequently, a law regulating
unprotected speech is not subject to a facial challenge.

At this juncture, it must also be respectfully stated that the oft-quoted
phrase “the doctrines of strict scrutiny, overbreadth, and vagueness are
analytical tools developed for testing on their faces statutes in free speech
cases™ have led some members of the Court to erroncously conflate, on
the one hand, the preliminary stage of ascertaining whether a law 1s
susceptible to a facial challenge on the ground of overbreadth or vagueness
with, on the other hand, the main stage of scrutinizing whether said law

3 Chavez v. Gonzales, supra note 142 at 208, Soriuno v. Luguardia, supra note 173; and Madrilejos v.
Gatdula, supra note 173,

320 This phrase originated in the cencurring opinion of Justice Mendora in Estrada v. Sandiganbayan, supra
note 105.
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serves a public purpose and adopts measures that are reasonable in that they
do not suffer from overbreadth or vagueness.**

An as-applied challenge does not foreclose a facial review of the
entire ATA. There is no test of overbreadth or vagueness independent of or
separate from the conduct of judicial scrutiny in an as-applied challenge.
Rather, the overbreadth and vagueness tesls are components of judicial
scrutiny, and are employed to ascertain whether, as applied to the
petitioners, the means adopted by the law are reasonable. Whether applying
a strict level of judicial scrutiny or an intermediate level of judicial scrutiny
of a law that imposes a prior restraint on a protected right, such as the
content of or the time and place of an exercise of freedom of expressiotl,
reasonableness is measured according to whether the “restrictions imposed
are neither overbroad nor vague.”??® Overbreadth and vagueness render the
means employed by the law too sweeping and pervasive as to foreclose
every avenue of expression, rather than be narrowly tailored to achieve the
governmental purpose.

Thus, it is respectfully submitted that there is no inherent incongruity
in the admission of the four surviving petitions as as-applied challenges and
the facial review of the ATA.

Based on the foregoing, I respectfully dissent from the majority vote
that the ATA is a penal law that regulates speech and that, as such, it 1s
susceptible to the facial chailenges raised by the 33 other petitions. 1 vote
only to admit the four above-mentioned petitions as as-applied challenges.

IV. Disini, Jr. v. The Secretary of Justice is not applicable

The majority opines that Disini, Jr. v. The Secretary of Justice has
paved the way for a facial challenge of a penal law that implicates speech,
including unprotected speech.

A closer examination of Disini, Jr. v. The Secretary of Justice reveals

the contrary.

The relevant provisions in Disini, Jr. v. The Secretary of Justice were
Sec. 4(c)(2) on Child Pornography, Sec. 4(c)(3) on Unsolicited Commercial
Communications, Sec. 4(c)(4) on Libel, and Sec. 5 on Aiding and Abetling
of the Cybercrime Law. Undoubtedly, speech associated with child
pornography and libel arc unprotected speech. The question is whether the
Court allowed a facial chailenge against these provisions.

325 [nmates of the New Bilibid Prison v. De Lima, G.R. No. 212719, June 25, 2019.
326 Chavez v. Gonzales, supra note 142 at 208; Nicolas-Lewis v. COMELEC, supra note 120.
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The Court addressed the issues relating to Sec. 4(¢)(2) and Sec. 4(c)(3)
without stating that it was enteriaining a facial challenge. Rather, it directly
upheld the constitutionality of Sec. 4(c)(2) and Sec. 4(c)(4) with respect to
the original author. The Court was silent on whether it was reviewing these
provisions facially. In fact, the discussion of the Court on these provisions
makes no reference to overbreadth or vagueness. Thus, by the time the Court
attended to the facial challenge against Sec. 5, it had already upheld the
constitutionality of Sec. 4(c}2) and Sec. 4(c)(4) as regulations on
unprotected speech.

Sec. 5 on aiding and abetting refers to several provisions including Sec.
4(c)2) and Sec. 4(c)(4). However, Sec. 5 was aimed at the act of aiding and
abetting certain forms of communications that have earlier been declared
constitutional. Thus, when the Court facially invalidated Sec. 5 in relation to
Sec. 4(c)(2) and Sec. 4(c)(4), the invalidation was confined to the speech-
related acts of aiding and abetting. In fact, the Court also facially invalidated
Sec. 5 in relation to Sec. 4(¢c)(3) on spam, which is clearly not unprotected
speech.

In sum, the facial invalidation in Disini, Jr. v. The Secretary of Justice
was of a provision (Sec. 5) of the Cybercrime Law regulating a speech-
related act rather unprotected specch. Such facial invalidation has no
relevance to the ATA, not even to the last proviso of Sec. 4 as the speech
regulated therein, if at all, is an integral part of an overt act of terrorism and
therefore unprotected. Rather than Disini, Jr. v. The Secretary of Justice, the
general rule, that a facial challenge is not available against a penal law in
general or a penal law that regulates unprotected, is the law of the present
case.

Therefore, I respectfully dissent from the majority view that Disini, Jr.
v. The Secretary of Justice paved the way for the facial challenge raised by
the 33 other petitions against the ATA as a penal law.

ISSUES RAISED BY THE SURVIVING PETITIONS
The surviving petitions ask the Court to undertake a facial challenge

of the ATA and to invalidate the entire law even before its enforcement,
based on the allegations and positions summarized below.
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. G.R. No. 253242 — Coordinating Council for
People’s Development and  Governance, Inc.,
represented by Vice-President Rochelle M. Porras,
et al. v. President Rodrigo R. Duterte, et al.

A. Vagueness of Section 4 and Section 9

The petitioners argue that the ATA’s Secs. 4 and 9 are facially invalid
for vagueness since they fail to provide standards that ordinary persons can
use to determine whether their speech and conduct violate ATA, or that law
enforcers can use to determine if speech or conduct is legal or illegal**” On
this basis, they conclude that they can challenge these provisions for
themselves and for other persons whose rights are impaired.*”®  They
consider the following phrases too abstract to qualify as useful guides for
law enforcers: “undermine public safety,” “create a public emergency,”
“seriously destabilize or destroy,” “fundamental political, economic or social
structure of the country.”?

Given the deficiency, the petitioners posit that the Anti-T errorism
Council (ATC) and law enforcers can characterize any act as terroristic by
merely attributing to the person a terroristic intent, despite the absence of
any outward manifestation of terroristic or criminal intent.?*" The deficiency,
in their view, violates the fundamental criminal law precept that no crime
exists in the absence of any criminal act or a criminal mind.*' Specifically,
these provisions violate the right 1o a presumption of innocence under Sec.
14 (2), Art. II of the Constitution.*?

The petitioners further argue that Sec. 9 punishes as incilement to
terrorism a person who does not participate in terrorism but whose speeches,
writings, and other public expressions have content that incites another
person to commit an act enumerated in Sec. 4. The provision disregards the
need to establish criminal intent and, thus, similarly violates the principles of
criminal law.3® According to them, in view of the vagueness of Sec. 4 and
Sec. 9, Secs. 5, 6, 7, and & can punish individuals based on the content of
their speech, in violation of the express prohibition under Sec. 4, Art. 111 of
the Constitution, which provides that no law shall be enacted impairing
frecdom of expression.”**

They further argue that given the lack of clear standards, an ordinary
law enforcer can conclude that a politically charged speech violates the

327 petition it G.R. No. 252768, pp. 44-58.
2814, at 59-61.

4. at 62.

33 1d. at 64.

33 {d. al 62-04.

B2 1d. at 64-65.

333 Id. at 65.

34 1d. al 65-68.
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ATA They claim that these provisions, being overly broad, have the
effect of forcing a person to muzzle himself lest he violates the ATA through

his speech.?

B. Prohibition on development and humanitarian work and
advocacy

The petitioners argue that Secs. 12 and 13 curtail humanitarian and
advocacy work for no apparent legal reason.*” They object to Sec. 13 which,
to them, limits the organizations that can undertake humanitarian work to
only the Red Cross and to those authorized by ATC. Since the NTF-ELCAC
has declared the petitioners as communist-terrorist organizations,**®
petitioners argue that there is unreasonable curtailment not only of their
freedom of association but also of the constitutional policy on the promotion
of civic organizations.™ It also endangers communities facing natural
disasters and environmental threats.**°

C. Proscription of legitimate socio-economic and cultural
organizations

According to the petitioners, Secs. 25, 26, 27, 29, and 34 on
proscription likewise suffer from lack of standards so that legitimate socio-
ecconomic and cultural organizations like theirs can be labelled as terrorists
despite the Constitution’s declaration that their formation and function serve
an important public interest.>*! Under these disputed provisions, they argue
that the ATC can subject any organizations to proscription without any clear
basis. The ATC, the petitioners contend, is not a judicial or quasi-judicial
body that is required to determine probable cause as basis for its actions.**

The petitioners also contend that while proscription can be issued
within two days, the hearing for a proscribed organization to challenge the
proscription can be delayed for up to six months.?* They claim that, in the
meantime, their organization, its members, and the communities they serve
are deprived of their freedom of association and their right to represent their
socio-economic and cultural identities.*"!

35 1d. at 67-68.
336 1. at 68-68.
337 14, at 69-70.
338 1. at 70-71.
39 1d. at 72-73.
3914, at 72-74.
341 1d. at 74-76.
32 [d. at 79-85.
33 1d. at 77-79.
3 1d, at 85-88.
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D. Warrantless arrest and detention - Section 29

Finally, the petitioners argue that Sec. 29 is both an unreasonable and
an unnecessary infringement of the right to due process and freedom {rom
unreasonable search and seizure. Further, they object to the extension of the
period of warrantless detention and the removal of the protection afforded by
the HSA as they believe that these acts cannot be justified by any
overwhelming government interest.”®

Based on these grounds and arguments, the petitioners ask the Court to
declare the ATA unconstitutional in its entirety.**

II. G.R. No. 252585 — Bayan Muna Party-List
Representatives  Carfos  Isagani  T. Zarate,
Ferdinand Gaite, and Fufemia Cullamat v.
President Rodrigo R. Duterte.

The petitioners are party-list representatives and officers of party-list
organizations®’ who cite the following arguments to support their petition:

A. Vagueness and overbreadth of Scection 4

The petitioners argue that Sec. 4, together with Secs. 5 to 12, are
facially invalid. They claim that, through vagueness and overbreadth, the
ATA infringes on the right to due process and smothers protected speech
without any valid and compelling government interest.>*® They maintain that
Sec. 4 is overly broad such that it can smother protected speech. According
to them, Sec. 4 enumerates specific terroristic intents but does not identity
the ouicomes or outward indicators that would enable the ATC or a law
enforcer to objectively attribute such terroristic intents to any specific act.
The petitioners allege that Sec. 4 likewise declares that such terroristic intent
can be altributed to any act regardless of the stage of execution. In effect,
petitioners argue that a law enforcer can point to any act, including speech,
and declare it as a terrorist act based on their subjective belief, rather than
based on any objective criteria, that the act or speech is animated by one of
the enumerated terroristic intents.**® Even protected speech can be declared
by a law enforcer to be a terroristic act if, in the enforcer’s subjective
assessment, a terroristic thought is behind the utterance.™

345 1d. at 88-92.

346 1d. at 95.

37 Bayan Muna Party-List Representatives Carlos isagani T. Zarate, Ferdinand Gaite, and Eufeinia
Cullamat; Gabricla Womens Party Representative Arlene D. Brosas; Ac-Tcachers Parly-List
Representative France L. Castro; Kabataan Partylist Representative Sarah Janc 1. Elago; Bayan Muna
Party-List President Saturnino Ocampo; Makabayan Cochairperson Liza Larpoza Maza; Bayan Muna
Party-List Chairperson Neri I, Colmenarcs; Act-Teachers Party-List  President Antonio  Tinio;
AnakpawisParty-List Vice-president Ariel Casilao; Makabayan Sceretary General Nathanael Santiago.

348 petition in G.R. No., 252585, pp. 20-21, 40.

349 1d. at 24-26.

330 1d. at 26.
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The petitioners add that Sec. 4 is vague in many of its material aspects.

First, they argue that Sec. 4 refers to the “nature and context” of the
act as basis for a law enforcer to deduce a terroristic intent. The relevant
“pature and context” of the aci, according to petitioners, would depend on
the subjective assessment of the law enforcer who can then be influenced by
the government’s public labetling of persons and organizations (such as the
petitioners) and their speeches and activities as terroristic.”'

Second, they claim that Sec. 4 describes a terroristic intent according
to the likelihood of “extensive damage,” “extensive destruction,” “extensive
interference,” or “debilitating impact,” all of which would depend on the
subjective assessment of the ordinary law enforcers who can hardly be
expected to make a consistent assessment in the absence of any standard to
determine what effects are considered extensive or debilitating.”>*

The petitioners further contend that the phrase “endanger a person’s
life” is equally vague and can be interpreted to include the violation of
quarantine restrictions.®>? According to them, such vagueness is pervasive
because other crimes defined in the ATA arise from an act of terrorism
under Sec. 4, which can activate the ATC’s wide range of powers.”™
Moreover, they claim that vagueness is pernicious because it can lead (o
abuses even against children and the elderly.”> Similar to overbreadth, they
argue that vagueness can lead to self-repression of thought and
expression.*® '

Third, petitioners point out that while Sec. 4 ostensibly places the
burden on the government to prove that an advocacy is terroristic, the ATA
still enables the government to easily attribute to an act any of the abstract
purposes ¢numesated as terroristic.

Thus, they conclude even the people’s revolution in EDSA can be
treated as terroristic given the likelihood and actual occurrence of some form
of violence*’ As further example, they claim that the lyrics of songs
celebrating the revolution would also be terroristic.”® They also allege that
humanitarian work during this pandemic or any calamity would be terroristic
if undertaken by organizations that have been merely labelled as terrorists by
the government.*”’

B at 29-32.
B21d. at 26-28.

33 1d. at 27,

33 d. at 28, 39-40.
335 1. at 28-29.
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357 1d. at 34-36.
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B. Violation of the right to privacy

The petitioners cite the Ople v. Torres ruling to contend that when a
vague law places in a person or in a group of persons the possession of
privileged information, the law poses a clear and present danger to the right
to privacy and, by extension, to protected specch (both public and private)
and to the freedom from unreasonable search and seizure.*® They argue that
Secs. 16, 17, 18, 19, 20, and 22 of ATA invade privacy without any
compelling reason,”®" in violation of the affected person’s right to due
process since.the latter has no means of opposing the intrusion.*® According
to them, in view of the vagueness of Sec. 4, the intrusions into privacy under
Sec. 16, through Sec. 20 and Sec. 22, would have the effect of inhibiting
legitimate dissent.*®

C. Violation of due process

The petitioners argue that, under Sec. 25 of ATA,¥* in relation to Secc.
11 of R.A. No. 10168 (The Terrorism Financing Prevention and Suppression
Act of 2012 or the Terrorism Financing Act),*® private property and funds
can be taken without due process of law.%® They object to the fact that
though not a judicial or quasi-judicial body, the ATC can injtiate seizure
without notice and hearing.®’” They also allege that no remedy is available
against the ATC.%%*

D. Violation of presumption of innocence

The petitioners point out that under Secs. 25 and 27, a preliminary
order of proscription (POP) can be obtained from the Coust of Appeals (CA)
even without probable cause as no act of terrorism has been or is being
committed. They attribute this legal defect to the preventative rather than the
punitive purpose of the POP. They claim that the CA, moreover, would have
no other basis to decide except the DOJ’s factual recitation in its application
for proscription and POP.>*

E. Violation of separation of powers
The petitioners argue that the authority of the ATC under Sec. 29 to

order the warrantless arrest and detention of persons on mere suspicion of
being terrorists amounts to a usurpation of judicial powers by the executive

30 1d. at 46-47.

W1 1d, at 48-51.

2 1d. al 58-39.

363 1d. at 55-56.

31 On the designation of terrorist individuals and organizations.

365 Op the freczing of the properties and funds of a designated person or group of persons.
366 1d. at 57-59.

3T, at 60-63.
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department, in violation of the express prohibition under the 1987
Constitution that “no search warrant or warrant of arrest shall 1ssue except
upon probable cause to be determined personally by the judge after
examination under oath or affirmation of the complainant and the witnesses
he may produce.”"”

Petitioners lament that detention, which can last up to 24 days, (oo,
can transpire on mere suspicion and even without any crime being
committed. According to them, no justification exists for such prolonged
detention period.?”" In effect, petitioners claim that, without complying with
the constitutional requirements on the suspension of the privilege of the writ
of habeas corpus, the President, acting through the ATC, can cffectively
suspend the writ for longer than the three (3) days that the Constitution
allows.’™

F. Deprivation of the right to bail

The petitioners posit that if a person is charged under Secs. 5, 8, 9, or
10, the offense would be punishable by 12 years imprisonment. Notably,
Sec. 13, Art. 11l of the Constitution grants a person so charged the right to
bail.

Yet, petitioners point out that Sec. 34 of ATA provides that, even if a
bail is granted as a matter of right, the court, upon the proseculor’s
application, may - in the interest of national security - limit the right of the
accused to travel within the municipality or city where he/she resides or
where the case is pending.®™ In effect, they conclude that an accused out on
bail will be denied provisional liberty.”™

Based on these grounds and arguments, the petitioners ask the Court
to declare the ATA null and void in its entirety.*”

{I. G.R. No. 252767 — Bishop Broderick S. "abillo, et
al. v. President Rodrigo R. Duterte, et al.

The petitioners are pricsts, religious and lay persons and
organizations.”’® The arguments they raised to support their petition are
outlined below.

I, at 68-71.

Fpd, at 71.

32 0d. at 72-74,

3 1d. at 75-77.

M 1d. at 77-79.

3 1d. at 81-82.

6 Bishop Broderick S. Pabillo; Bishop Reuel Norman O. Marigza; Rt. Rov. Rex B. Reyes Jr.; Bishop
Imergencio Padillo; Bishop Gerardo A. Alminaza; Dr. Aldrin M. Pefimmora; Dr. Annelle G. Sabanal; Di.
Christopher D. Sabanal; Fr. Rolando . De Leon; Sy. Ma. Liza H. Ruedas; Sr. Anabel]l “Theodora™ G.
Bilocura; Rev. Marie Sol S. Villalon; Dr, Ma. Julieta I, Wasan; Pr. Gilbert S. Billena; Jennifer F. Mengcses,
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A. Vaguencss of Section 4

The petitioners argue that, except for Sec. 4(d), Sec. 4 is vague as It
deprives a targeted person the right to due process; he is not given “fair
notice of the conduct to avoid” whereas the law enforcer is given “unbridled
discretion in carrying out its provisions.””’

They point out that the phrase “endangering a person’s life” is
susceptible to a range of interpretation in terms of the degree of danger and
the number of lives endangered, to the point that a protest action that erupts
into some form of violence could be interpreted by law enforcers as
terrorism.>”® According to the petitioners, the phrase “extensive interference”
of a critical infrastructure, which includes a cyber infrastructure, is open to
various interpretations and an ordinary law enforcer would not have the
means to analyze the nuances of a particular interference.*”

As the law does not draw the line between criminal and non-criminal
act, they claim that the ATA can end up criminalizing even innocent acts.

B. Overbreadth of Section 6 and Section 9

The petitioners likewise argue that Sec. 6 is so general and abstract that
it penalizes the “collecting or making of documents connected with the
preparation of terrorism.” The petitioners point out that this can cover the
making of statements or posters in pursuit of an advocacy work that might
be critical to the government and in support of certain legitimate sectors,
such as the Lumads.?®® According to them, such protected speech can be
implicated simply because the Lumads have been labelled as terrorists.**!

The petitioners also object to Sec. 9 on speeches and writings whose
content incite others to terrorism as it allegedly “intrudes into the area of
protected speech and expression because it targets bare messages
regardless of the actual role of the speaker in the commission of
terrorism.”** The requirement that the speech must “tend to the same end,”
petitioners claim, is puzzling considering that the person making the
incitement is not supposed to take a direct part in the commission of
terrorism.*®* They conclude that the expansive scope of Sec. 9 has the effect
of stultifying the freedom of speech and conduct of individuals and
organizations.*®!

Deaconess Rubylin G. Litao; Judge Cleto Villacorta; Rey Claso Casambre; Rural Missionarics of the
Philippines Sisters’ Association in Mindanao.
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C. Violation of the right of association

To the petitioners, Sec. 12 on providing support is so broad that it
could criminalize legitimate advocacy work, which involves training local
and indigenous communities in peace-building*® and in providing sanctuary
to internal refugees fleeing military operations or natural calamities.*®

D. Impairment of freedom against uiireasonable search and
seizure, right to privacy and right to due process

The petitioners argue that Sec. 5, Rule 113 is the Court’s authoritative
interpretation of the scope of the freedom against unreasonable search and
seizure under Sec. 2, Art. 3 of the Constitution.’®” The petitioners posit that
it specifies the instances when warrantless search and seizure are legitimate.

Petitioners also object to Sec. 29 of the ATA as it allegedly violates
Sec. 2, Art. 3 of the Constitution by authorizing warrantless search, arrest,

and detention even on mere suspicion rather than on probable cause.**

They further claim that it violates the right to privacy under Sec. 3,
Art. 3 of the Constitution as Sec. 29 allows a roving warrantless surveillance
and does not require any specificity or even relevance to the crime for which
the search is being conducted.”®’

The petitioners conclude that the ATA violates the right to due
process and the right fo question an unlawful detention since a person - even
on mere suspicion - can be deprived of liberty for up to 24 days without any
means to question the basis of his detention.”

E. Deprivation of presumption of innocence

The petitioners argue that Sec. 25 of the ATA on the power of the
ATC to designate terrorist individuals and groups violate the right to be
presumed innocent. For petitioners, the ATC can issue a designation based
on mere suspicion.

They also allege that even assuming that the ATC could only issue
designations based on probable cause, the ATC’s impartiality is doubtlul
since it is composed of the NSC and other security and law enforcement
agencies, all of which have been labelling petitioners and other organizations
as communist-terrorists. In any case, petitioners claim that the designation

31, al 63.
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by the ATC under Sec. 25 disregards the presumption of innocence and right
to due process that individuals enjoy under the Constitution.*”!

IV. G.R. No. 252768 — GABRIELA, Inc., et al. v.
President Rodrigo R. Duterte, et al.

The petitioners are comprised of the General Assembly of Women for
Reforms, Integrity, Fquality, Leadership, and Action (GABRIELA), Inc.,
along with its officers and members.*”? The arguments they allege in support
of their petition are listed below.

A. Impermissibly vague definition of terrorism violates duce
process

The petitioners contend that the definition of terrorism under Art. 4 of
the ATA is impermissibly vague and lacks sullicient comprehensible
standards for persons of common intelligence to know what conduct to
avoid. Further, they claim that the ATA affords the implementor unbridled
discretion in its implementation. Accordingly, petitioners claim that this
impermissible vagueness violates the due process clause of the
Constitution.**?

They also assert that it is left to the discretion of the implementors of
the law to determine what (1) acts may be considered as tntended to cause
death or serious bodily injury to any persomn, or danger to a person’s life, (2)
acts may be considered as intended to cause extensive damage or destruction
to a government or public facility, public place or private property, and (3)
acts may be considered as intended to cause extensive interference with,
damage or destruction to critical infrastructure.’”* Further, once the acts have
been determined by the implementors, the petitioners allege that it is also up
to them to determine, by their sole discretion, the existence of listed
purposes since there is no reasonable standards set for “nature and
context.”*’

The petitioners further contend that the acts penalized do not need to
even result to any of the prohibited conduct as it is enough that the acts
penalized are intended to cause such end result. Hence, they conclude that
the definition is overbroad as it can cover even legitimate activities and
conduct.*”®

¥11d. at 91-93.

32 General Assembly of Women for Reforms, Integrity, Equality, Leadership, and Action (GABRIELA),
Inc., Gertrudes R. Libang, Joan May E. Saivador, Emerenciana A. De Jesus, Mary Joan A. Guan, Marivic
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M. Tebia.
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They also do not find comfort in the exclusion provided in Scc. 4
because it appears to be an apparent veiled warning due to the qualification
of “which are not intended to cause death or scrious physical harm to a
person, to endanger a person’s life, or to create a serious risk to public
safety.” Further, they contend that the determination of whether the
qualification is present is left to the sole discretion of the ATC?7

Correlatively, petitioners now claim that the other provisions in the
ATA dependent on the definition of terrorism (Secs. 5,6,7,8,9,10, and 14)
are necessarily void for also being vague. The petitioners also call particular
attention to Sec. 12 on material support, which covers any type of support —
monetary or otherwise.*”®

Due to the alleged impermissibly vague definition of terrorism, the
petitioners conclude that a facial challenge of the ATA is proper, and thus,
the ATA must be struck down as unconstitutional.””

The petitioners also posit that the ATC is the law enforcer, the
prosecutor, and the judge at the same time under the ATC. They point out
that the ATC acts as a law enforcer because it gathers evidence against
persons or associations it suspects of being terrorists under Sec. [6 of the
ATA. The ATC is also the prosecutor because, according to petitioners, the
ATC conducts investigations to determine probable cause under Sec. 25.
Finally, petitioners argue that the ATC acts as a judge because it (a)
designates terrorists at its own discretion, with finality and without judicial
imprimatur under Sec. 25, (b) authorizes law enforcers to arrest and detain
without judicial warrant and order the freezing ol assets of any suspected
person it designates as terrorist.*% This, according to petitioners, is violative
of the due process clause.

B. Violation of the principle of scparation of powers

"The petitioners argue that Sec. 29 empowers the ATC to authorize the
law enforcement agents or the military to arrest a person without a judicial
warrant of .arrest through a written authority. This written authority,
according to petitioners, takes the place of a warrant of arrest issued by a
judge after judicial finding of probable cause. In this manner, they claim that
the ATA allows the ATC to intrude into an exclusive judicial function,
which is violative of the principle of separation of powers*""

M7 1d, at 33.

398 1d, at 33-34.
39 1d, at 35-39.
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C. Violation of the right against warrantless arrest, to liberty, to
freedom of speech and expression, and to freedom of association

The ‘petitioners contend that Sec. 29 authorizes law enforcement
officers and military personnel to arrest on mere suspicion without judicial
warrants and without personal knowledge. According to them, this Is in
violation of the constitutional protection against unreasonable searches and

seizures.*0?

They also allege that Sec. 29 violates the right to liberty. They point
out that the state has no power to detain a person for more than thirty-six
(36) hours without delivering him/her to proper judicial authorities. The
petitioners then conclude that Sec. 29 unduly extends the period of detention
beyond 36 hours without the law enforcement or military personnel
incurring any criminal liability. This is allegedly in violation of Art. 125 of
the Revised Penal Code. The petitioners point out that even the waiver of the
effects of Art. 125 does not give the government the right to detain a person
indefinitely.*"

The petitioners further assert that the vagueness of the ATA allows its
implementors to target critics of the government. Hence, they argue that “it
will quash legitimate dissent and quell the people’s constitutionally-
protected rights and freedom.”"%

Lastly, the petitioners allege that th.é vagueness of the ATA impedes
the exercise of the right to freedom of association. They argue that any
legitimate group of persons, organization, or association may be suspecled
of terrorism under the vague definition of the law. According to the
petitioners, the ATA has a chilling effect on the people’s right to {orm
associations, “especially if the purpose of such association is 1o monitor
government performance and advocate for improvements or to fight for the
rights of the marginalized sectors in society.”*" The petitioners object to
branding them as lerrorists and communist front organizations or
communist-terrorist groups as it violates their right to frecly associate. The
petitioners explain that their militant orientation and affinity to progressive
groups are not contrary to law. Ience, they argue that the ATA must be
struck down as void for being unconstitutional **

W14, al 55-56.
103 1d. at 56-59.
104 . at 59-62.
4051, at 63.

W6 1d. at 61-65.
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COMMENTS OF PUBLIC RESPONDENTS

The public respondents responded through the arguments outlined
below.

They first urged the Court to apply the preliminary rules on the
worthiness of the petitions for judicial review,”” and the application of the
“as-applied” challenge rather than a facial challenge because the ATA is a
penal law. %%

According to the public respondents, since none of the petitioners has
established that the ATA provisions had been directly applied to them or that
they had suffered a concrete impairment of their rights, the Cowrt must find
that the petitioners lack legal standing and that the issues they raised are not
proper for adjudication.®” They claim that no petitioner has established any
concrete evidence of impairment of their rights,*'® nor of any real threat to
these rights.!!! '

The public respondents also posit that the mantra of transcendental
importance should not replace the fundamental rule, under the principle of
separation of powers, that the Court must reserve its exercise of
constitutional judicial review for only those acts of the legislative or
executive branches of the government that directly and concretely impair the
constitutional rights of individuals.*'

The public respondents add that Rule 65 is not the proper remedial
rule to challenge the ATA’s constitutionality as its enactment was well
within the jurisdiction of the legislative and executive branches of
government; thus, no possible grave abuse of discretion or lack of
jurisdiction can be attributed to them.*"

The wisdom of enacting an expanded anti-terrorism law, according to
the public respondents, is a political question."™ The proper recourse is
therefore to follow the hierarchy of courts by bringing an actual controversy
to the trial court as the latier has the power to decide both the factual and the
constitutional’!® questions the petitioners raised.’'® The public respondents
argue that the petitions should be dismissed, especially as against the
President who enjoys immunity from suit.""’

07 Consolidated Comment, pp. 28-33.
408 1l ar 39-40.

A9 1d. at 24-27.

410 Supplemental Comment, pp. 40-42, 44-47.
A 1d. at 65-67.

412 Supra note 407 at 30-38.

3 1d, at 41-50.

1M id. al 62-68.

45 Supplemental Comment, pp. 48-54.
416 14, at 55-68.

H71d. at 68-70.
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The public respondents likewise find the petitions wanting in
substance. They posit that a rational basis scruliny is appropriate for a police
power measure like the ATA, whereas an intermediate scrutiny is fit only for
economic regulations, and a strict scrutiny is reserved for measures that
burden fundamental rights.*'®

Assuming that a strict scrutiny is applied, the public respondents
claim that the ATA can withstand the challenge as it serves a compelling
government interest, i.e., to ensure the safety and security of the people from
terrorism.*'? The ATA. too, according to them, employs the least intrusive
means and preserves existing safeguards, such as the prohibition against
torture.*

While the public respondents admit that the ATA is not a perfect law,
they nevertheless claim that the mere possibility of abuse or flawed
application does not render it constitutionally infirm **! To them, the ATA
specifically states that its definition of terrorism is based on the best
international legislative practices in criminalizing terrorism.*

The public respondents likewise argue that the ATA does not suffer
from overbreadth and should not be facially invalidated. The public
respondents posit that, being a penal law, the ATA is necessarily broad in its
application in the sense that it shall be given general territorial effect against
socially harmful conduct,*” except against speech or any other freedoms of
expression, including academic freedom.*?* Thus, they argue that the ATA is
not facially invalid for overbreadth.*?

The public respondents cite Disini, Jr. v. The Secretary of Justice as
involving a one-of-a-kind ruling as the provisions involved in that case apply
particularly to a communication hub: cyberspace.*?® According to public
respondents, Disini has no relevance to the ATA for this law expressly
excludes advocacy and speech from its coverage.*”’

Even assuming that the ATA burdens protected speech, the public
respondents claim that any attempt to facially invalidate it should fail for
lack of any submitted allegation or evidence that no circumstance exists
under which the ATA would have a valid application.***

A8 14 at 75-77.

M1, at 78-81L.

420 14, at 82-93.

2T 4. at 94-99.

422 14 at [19-121,

123 1d. at 100-108.

20 1d. at 150-166, 214-217.
125 1d. at 105-106.

426 1q at 101, 107-108.
127 1. at 108.

128 1d. at 108-109.
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The vagueness challenge should also fail according to the public
respondents. Like the test of overbreadth, the public respondents point out
that the test of vagueness “[applies] only to speech and not o conduct.”**’
To them, the ATA punishes conduct, not speech. ™

Moreover, the public respondents explain that the reason for the void-
for-vagueness doctrine is the deprivation of fair notice of what constitutes
criminal conduct: no crime is committed where there is no law punishing
it ! Thus, no intrinsic vagueness exists if the law draws the line by which
an ordinary person of common sense can distinguish between permissible
and impermissible conduct.**

The public respondents likewise posit that the text of Sec. 4 is plain to
anyone of common understanding. It describes four acts, the corresponding
intent for each act, and the purpose common to all four intentional acts.
According to the public respondents, taken together, the four intentional acts
and their common purpose constitute acts of terrorism as distinguished from
ordinary innocent acts, and as further distinguished from ordinary innocent
acts.*?

The respondents recall the petitioners’ argument that the text defining
the element of intent can be cherry-picked as one law enforcer can differ
from another law enforcer on the degree of the damage, destruction,
interference, and debilitating effect wrought by any of the four acts under
Sec. 4.

The public respondents disagree with this position as the qualifying
term “extensive” has an ordinary meaning of total il not nearly total, and
clearly signals the terroristic intent.** Moreover, the public respondents
point out that the purpose of intimidation can be revealed by the nature and
context of the intentional acts.”*”

The public respondents acknowledge that the ATA shifted from an
effects-based to a purpose-based approach in criminalizing terrorism.**
They explain that the shift was dictated by the reality that to merely react to
ihe effects of a terroristic act is no longer enough to guarantee people’s
safety and security. As the siege of Marawi demonstrated, terrorists could
use seemingly innocent network building that, although long detected, could
not be stopped for lack of proper legislation.’

122 1d. at 112,

430 [d

a1 [d.

a20d. at 112-116.
A d.at 116-117.
g at 117-118.
435 1d. at 151,

435 1d. at 119-120.
37 1¢l. at 79-80.
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The public respondents further explain that the shift was also driven
by the issuance of United Nations Securily Council decisions and the
adoption of treaty instruments requiring states to adopt preventative
criminalization of normally innocent acts that enable terrorism.**
Nonetheless, they explain that the expansion from punishment {0 prevention
does not result in penalizing a mere act without any criminal intent or a mere
intent, such as a threat, without any criminal act.*

Since the definition of terrorism under Sec. 4 is allegedly clear, the
public respondents argue that the section effectively ilfuminates the other
acts constituting terrorism under Secs. 5, 6,7, 8, 9, 10, 11 and 12, as well as
the necessary factual basis by which the ATC can exercise its power to cause
the designation and proscription of terrorist individuals and organizalions
under Secs. 25, 26, and 2744

Moreover, the public respondents posit that the authorization and
conduct of search and surveillance under Secs. 16 and 17 would necessarily
be based on probable cause of the commission of the acts defined under
Secs. 4 1o 124 Thus, the person subjected to search or surveillance may
have the order quashed for lack of probable cause.**?

Further, the public respondents claim that whatever intrusion into
privacy that may occur in instances of secret wiretapping is justified by the
highest exigency of public safety and reinforced by presumption that the
public has only a reasonable expectation of privacy rather than an absolute
right.*? In addition, they argue that the law itself provides safeguards and
remedies against abuse. !

To them, although Scc. 29 uses the term “suspected,” probable cause
would still be the basis for the detention of a suspected individual.** The
public respondents explain that the term “suspected” simply refers to a
person who has not been charged or subjected to a court process.*® The
public respondents submit that:

“Taken in this light, simply because Scction 29 uses the word
“suspected” docs not mean that the “probable causc”™ threshold has been
supplanted and that arrest can now be undertaken under mere suspicion
when the entirety of the Act is in fact geared toward prolecting the same
fundamental rights.”*"

4B I at 13-14, 119-122, 174-175.
439 1d. at 122-123.

M0 14 at 124-126.

1 b 127-151.

214 at 132-134.

M3 d. at 134-142.

Mg al 142-149.

5 1d_ at [28.

416 14 at 129.

WG, at 128-129,
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The public respondents point to the need for probable cause prior to
the detention of a suspected person to reassure the public that the law carries
sufficient safeguards and reiterate that:

455. Contrary io petitioners’ interpretation, therefore, the usc of
“suspeeted” in Section 29 does not at all signify an abandonment of
probable cause as threshold in warrantless arrest under Section 5(b), Rule
113 of the Revised Rules of Court. Neither does Section 29 seck to carve
out a new exception to the rules governing valid warrantless arrests.
Instead, consistent with the context of the entire law, the provision must
be consirued to contemplate warrantless arrest under the circumstances
mentioned in Section 5(b), Rule 113 of the same Rules [as] in Remegio v.
People.”**

Notwithstanding the need for probable cause as basis for the order of
the detention of suspected person under Sec. 29 or the designation of a
terrorist person or organization under Sec. 25, the public respondents
maintain that the ATC remains a purely executive body. Thus, no violation
of separation of powers exists.**

Unlike proscription, which is a judicial process, the public
respondents allege that the designation of a terrorist person or organization
under Sec. 25 is a purely executive law enforcement function that “entails a
delermination of facts constituting an infraction,” such that “[o]nce the
factual background has been ascertained based on probable cause, the ATC
can utilize the tools within its disposal to prevent the proliferation of terrorist
acts.”*!

The public respondents clarify that the ATC does not issuc a warrant
of arrest to cause the detention of a person under Sec. 29. Rather, they
explain that the detention is only for the purpose of giving “law enforcement
agencies adequate time to obtain sufficient evidence that will hold against
judicial scrutiny.”*! For this reason, they claim that the detention requires a
mere ATC written order rather than a warrant of arrest.*”

To them, upon arrest on the basis of a formal charge, a person may
avail of provisional liberty on bail, although the extent of that liberty is
restricted to the area where the person can travel and his access to mobile
communications is likewise restricted. The public respondents belicve that
these are valid measures, however, to ensure public safety and security,
according to the public respondents.**?

“E1d. at 192. '
M at 167-193.
45040, at 179,
5114, at 196.

452 14 at 201-203.
453 1d_ at 209-213.



Concurring and Dissenting Opinion 105 G.R. No. 252578

Relying on these positions and arguments, the public respondents seek
the dismissal of the petitions and the affirmation of the constitutionality of

the ATA. >

PRELIMINARY SUBSTANTIVE CONSIDERATIONS
1. Basic Premises

Disputes, in the usual course, arise from. the application of the law on
human conduct and interactions. The petitioners object to the law, the ATA,
on constitutional grounds, among others.

To be clear in its rulings and to avoid any misunderstanding in
reviewing the ATA based on the petitioners’ allegations of
unconstitutionality, it is prudent to first define the basic premises for its
review based on the character of the ATA and the constitutional litigation
concepts and principles discussed above.

A. First Basic Premise — ATA is an exercisc of police power

I have, to some extent, recited above some of the notorious incidents
of terrorism in the world and in the country.*>® The recital is by no means
complete and covers only the more notorious examples. I mention these
incidents merely as an introduction, to show the reader and the public at the
outset the type of evil that confronts the government. These recitals are
reiterated here for the same purpose — (o gauge the extent of the
government’s interest in considering the constitutionality of the ATA as the
government’s response to terrorism.

Underlying the Constitution are three inherent powers of state — police
power, eminent domain, and the power of taxation. They are underlying
powers because they need not be expressly granied under the Constitution;
they are inherent in the State and must necessarily be there to ensure the
survival of the society that the Constitution governs and supports.*® Rather

45 1d. a1 223,

455 Spe pages 3-5 of this Opinion.

36 See Johong v. Hernandez, 101 Phil. 1155 (1957). While the Cowrt’s disquisition in Jchong v. Hernandez
involved only the police power of the state, the characterization of police power as being an inhereni power
of the stale, which is not granted but, in fact, limited only by the Constitution applies in equal measure to
eminent domain and taxalion:

It has been said that police power is so far-reaching in scope, that it has become almost Impossible to limit
its sweep. As il derives its existence from the very existence of the Stale itsclf, it does nol need to be
expressed or defined in its scope; it is said o be co-extensive with self-protection and survival, and as such
it is the most positive and active of ali governmental processes, the most essential, insistent and illimitable.
Especially is it so under a modern democratic framework where the demands of socicty and of nations have
niultiplied to almost unimaginable proportions; ihe ficld and scope of police power has become almost
boundless, just as the ficlds of public infercst and public wellare have become almost all- embracing and
have transcended human foresight. Otherwise siated, as we cannot foresee the needs and demands of public
interest and welfare in this constantly changing and progressive world, so we cannot delimit beforehand the
extent or scope of police power by which and through which the State secks to attain or achieve public
interest or welfare. So it is that Constitutions do net define the scope or extent of the police power of the




Concurring and Dissenting Opinion 106 G.R. No. 252578

than being granted, the Constitution provides limits to these powers for the
protection of the governed.*’ ‘

Eminent domain is the power to take private property for public use
upon payment of just compensation.*® This power does not need to concern
us in the present case as no taking of private property, directly or indirectly,
is involved. The power of taxation, on the other hand, is the power to asscss
and collect taxes pursuant to a public purpose and in accordance with due
process requirements.®™ It is based on the principle that taxes are the
lifeblood of the government and, without it, the government cannot provide
for the general welfare of the people.*’ Again, this is not a power at issue in
the present case.

What the consolidated petitions bring to the fore is the police power of
state or the inherent power of a government to exercise reasonable control
over persons and property within its jurisdiction in the interest of general
security, health, safety, morals, and welfare. It is an awesome power limited
only by the terms of the Constitution that the people established and
approved.

The ATA, by its own express statement, was passed by Congress
pursuant to iis policy “to protect life, liberty, and property from terrorism, (0
condemn terrorism as inimical and dangerous to the national security of the
country and to the welfare of the people, and lo make terrorism a crime
against the Filipino people, against humanity, and against The Law of

Nations.”

Thus, the ATA, an exercise of the police power of state, is strictly a
response that a State takes to defend Itself. From this perspective, it is a
power that expands or contracts depending on the nature, extent, and
circumstances of the needs to be addressed or the aggression that it is
repelling.”®!’ When the State’s needs are serious, severe or pervasive, the
power that it exercises through Congress may similarly be so.

An anti-terror law is effectively a State’s self-defense response 10
terrorism, an unlawful aggression that attacks the very life of a Stale despite
the lack of any sufficient provocation by the State; and which justifies the
reasonable necessity for the State repel it, by law and other legal measures.

State; what they do is to set forth the limilations thereof. The most important of these are the due process
clause and the cqual protection clause. (Id. at 1163-64).

T 1d.

4% Nasional Transmission Corp. v. Oroville Development Corp., 815 Phil. 91, 103 (2017).

159 popsi-Cola Botding Co. of the Philippines, fnc. v. Municipality of Tanauan, Leyte, 161 Phil. 591, 601-
602 (1976).

0 Gerochi v. Department of Energy, 554 Phil. 563, 579 (2007).

1 fehong v. Hernandez, supra note 436.
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Under these terms, a State does not only have the right but the duty and the
justification to pass an anti-terror law like the ATA 402

Art. 11, Sec. 4 of the Constitution provides that:

The prime duty of the Government is to serve and protect the
people. The Government may call upon the people to defend the State and,
in the fulfillment thereof, all citizens may be required, under conditions
provided by law, to render personal military or civil service.

In turn, to protect citizens and guard against excesses that may present
themselves when the State so acts, the Constitution requires that its exercise
must have an objective that is within the authority of Congress to address,
and that the means that Congress takes must be reasonably proportionate to
the harm sought to be avoided or prevented.*®

Thus viewed, the balancing that the Court ought to consider should be
between the chilling effect that citizens who are not before the Court would
suffer, as against the paralyzing cffect on the nation’s capability to defend
itself against the invasive menace of terrorism.

This is embodied in the concept of due process under Art. HI, Sec.
of our Constitution, which provides — “No person shall be deprived of life,
liberty, or property without due process of law, nor shall any person be
denied the equal protection of the laws.”

462 Art 11 of the Revised Penal Code provides:
Asticle [ 1. Justifying circumstances. - The following do not incur any criminal lability:
1. Anyone who acts in defense of his person or rights, provided that the following
circumstances concer;
First. Unlawful aggression.
Second. Reasonable necessily of the means employed to prevent or repel it.
Third. Lack of sufficicnt provocation on the part of the person defending himsell.
2. Anyone who acts in defense of the person or rights of his spouse, ascendants,
descendants, or legitimate, natural or adopted brothers or sisters, or his relatives by
affinity in the same degrees and those consanguinity within the fourth civil degree,
provided that the Ffirst and second requisites prescribed n the next preceding
circumstance are present, and the further requisite, in case the revocation was given by
the person attacked, that the one making defensc had no part therein.
3. Anyone who acts in delense of the person or rights of a siranger, provided that the first
and second requisiles mentioned in the first circumstance of this Article are present and
that the person defending be not induced by revenge, resentment, or other evil motive.
4. Any person who, in order to avoid an evil or injury, docs not act which causes damage
1o another, provided that the following requisilcs are present;
First. That the evil sought to be avoided astually exists;
Second. That the injury feared be greater than that done to avoid it;
Third. That there be no other practical and less harmful means of preventing it.
5. Any person who acts in the fulfillment of a duty or in the lawful exercisc of a right or
office. :
6. Any person who acts in obedicnce to an order issusd by a superior for some lawful
purpose.
43 Jehong v. Hernandez, supra note 456. [t must also be stated that fehong v. Hernandez further provides
that the equal protection clause, along with the due process clause, limils the police power ol the state.
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By established jurisprudence, due process requires the reasonableness
of the objective that Congress secks to address; it must be a concern that lies
within the anthority of Congress to address and there must be proportionality
between the objective that Congress seeks to achieve and the means that
Conggess adopts to achieve its desired end.*® Procedurally, due process
requires notice and hearing by an impartial and competent tribunal before a
citizen could be deprived of life, liberty or property.*®>

Terrorism, even in common understanding, is the unlawful use of
force or violence, or threat of force or violence, against persons and
propertly, to intimidate, coerce or secure objectives that the terrorists aim
for. 466 This definition, incidentally, is not peculiar to the ATA but is a
definition and a concept of terrorism widely shared the world over.*%7

161 Seeretary of Justice v. Lantion, 379 Phil. 165 (2000); White Light Corp. v. City of Manila, supra note
149 (2009).

465 Secretary of Justice v. Lantion, id.; White Light Corp. v. City of Manila, id.

456 Morriam-Webster defines terrorism as “the syslematic use of terror especially as a means of cocrcion.”
(Merriam-Webster, terrorism (undated) at hitps://www.merriam-webster.com/dictionary/lerrorism)

Collins Dictionary defines terrorism as “the use of violence, especially murder and bombing, in order to
achieve political aims or to force a government to do something.” (Collins Diclionary. terrorist (undated)
at hitps=//www.collinsdictionary.com/dictionary/english/lerrorism)

The Office of the United Nations Fligh Commissioner for Human Righis defincs (errorism as “acts of
violence that target civilians in the pursuit of political or ideological aims.” (Office of the United Nations
High Commissioner for Human Rights. Fact Sheet No. 32 entitled “Human Rights, Terrorism and Counter-
terrorism™ (undated) at lmps://www.ohchr.org/documentsfpubIications/{‘actsheel.ﬂcn.pdi‘)

467 The international community has yet to adopt a uniform definition of terrorism. In Fact Sheet No. 32
entitied “Huwnan Rights, Terrorism and Counter-terrorism,” the Office of the United Nations High
Commissioner for Human Rights stated that “[t]errorism is commonly understood io refer to acts of
violence that target civilians in the pursuit of political or ideological aims.” It underscored the manner in
which terrorism has been delined in international declarations or resolutions, fo wit:

In 1994, the General Assembly’s Declaration on Measures to Eliminate International Terrorism, sci out in
its resolution 49/60. stated that terrorism includes “criminal acts intended or calculated to provoke a state ol
terror in the general public, a group of persons or particular persons for political purposcs” and that such
acls “are in any circumstances unjustifiable, whatcver the considerations of a political, philosophical,
ideological, racial, cthnic, religious or other nature that may be invoked to justify them.”

Ten years later, the Security Council, in its resolution 1566 (2004), referred to “criminal acts, including
against civilians, commitied with the intent to cause death or serious bodily injury, or taking of hoslages,
with the purpose to provoke a state of Lerror in the gencral public or in a group of persons or particular
persons, intimidate a population or compel a Government or an international organization to do or o
abstain from doing any act”. Lalcr that ycar, the Sceretary-General’s High-level Panel on Threats,
Challenges and Change described terrorisim as any action that is “intended to cause death or scrious bodily
harm to civilians or non- combatants, when (he purpose of such an act, by its nalure or context, is (o
intimidate a population, or to compel a Government or an international organization o do or Lo abstain
from doing any act” and identified a number of key clements, with further reference to the definitions
contained in the 1999 International Convention for the Suppression of the Financing of Terrorism and
Security Council resolution [566 (2004).

The General Assembly is currently working towards the adoption of a comprehensive convention against
terrorism, which would complement the existing scctoral anti-terrorism conventions. Its draft article 2
contains a definition of terrorism which includes “unlawlully and intentionally™ causing, aticmpting or
threatening to cause: “(a) death or serious bodily mjury to any person; or (b) serious damage to public or
private property, including a place of public use, @ Stale or government facility, a public transportation
system, an infrastructure facility or the enviromment; or (¢} damage to property, places, (acilitics, or
systems..., resulting or likely to result in wajor economic foss, when the purpose of the conduct, by ils
nature or context, is to intimidate a population, or to compel a Government or an internalional organization
to do or abstain from doing any act.” (accessed through
hitps://www.ohchr.ore/docunents/publications/factsheet32¢n.pdl)

The Directive (2L 2017/541 of the European Parliament and of the Council of [5 March 2017 defines the
crime of terrorism in the following manner:

Article 3
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Terrorist offences
f}Member States shall take the necessary measures Lo ensure that the following inientional acts, as defined
as offerices under national law, which, given their nature or context, may seriously damage a country or an
international organisation, are delined as (errorist offences where committed with one of the aims listed in
paragraph 2:
(a) attacks upon a person’s life which may cause deatl;
(b) attacks upon the physical integrity of a person;
() kidnapping or hostage-taking;
() causing extensive deslruction to a governimnent or public facility, a transport system, an infrastructure
facility, including an information system, a fixed platform located on the continental shelf, a public place
or private property likely to endanger human life or resuit in major economic loss;
(¢) seizure of aircraft, ships or other means of public or goods transport,
(f) manufacture, possession, acquisition, transport, supply or use of explosives or weapons, including
chemical, biological, radiological or nuclear weapons, as well as research into, and development of,
chemicali, biological, radiological or nuclear weapons;
(g) release of dangerous substances, or causing [ires, fioods or cxplosions, the effect of which is to
endanger human life;
() interfering with or disrupting the supply of water, power or any other fundamental natural resource,
the offect of which is to endanger human life;
(i) illegal syslem interference, as referred Lo in Article 4 of Dircetive 2013/40/EU of the European
Parliament and of the Council (19) in cases where Article 9(3) or point (b) or (c) of Arlicle 9(4) of that
Directive applics, and illegal data interference, as referred to in Article 5 of that Directive in cases whete
point (c) of Article 9(4) of that Directive applics;
(j) threatening to commit any of the acts listed in points (a) to (i).
2)The aims referred o in paragraph [ are:
(a) seriously intimidating a population;
(b) unduly compelling a government or an international organisation to perform or abstain [rom
performing any act;
(¢} seriously destabilising or destroying the fundamental political, constitutional, economic or social
structures of a country or an international organisation.
Meanwhile, the Australian Criminal Code Act 1995, as amended, defines terrorism in the wise:
Part 5.3-—Terrorism
Division 100—Preliminary
[00.1 Definitions
(1) In this Part:
XX XX
terrorist act means an aclion or threat of action where:
(a) the action falls within subscction (2) and does not fall within subsection (3); and
(b) the action is done or the threat is made with the intention of advancing a political, religious or
ideologicai cause; and
(¢) the action is done or the threat is made with the intention of:
(i) coercing, or influencing by intimidation, the government of the Commonwealth or a State,
Territory ot foreign country, or of part of a State, Territory or foreign country: or
(ii) intimidating the public or a scction of the public.
XX XX
(2) Action falls within this subsection il it:
(a) causcs serious harm that is physical harm to a person; or
(b) causes scrious damage to property; or
(c) causes a person’s death; or
(d) cndangers a person’s life, other than the life ol the person taking the action; or
(c) creates a serious risk to the health or safety of the public ora section of the public; or
(F) seriously interferes with, seriously disrupls, or destroys, an cleclronic system including, but not
limited (o:
(i) an information system; or
(i} a lclecommunications systeim; or
{iii) a financial system; or
(iv) a system used [or the delivery of essential government services; or
(v) asystem used [or, or by, an essential public utility; or
(vi) a system used for, or by, a transport systent.
(3) Action falls within this subsection if it:
(a) is advocacy, protest, dissent or indusisial action; and
(b} is not intended:
(i} to causc serious harm that is physical harm to a person; or
(ii) to cause a person’s death; or
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It is therefore a concern that the State, given its objective of securing
peace, order, security, and harmony within its borders, can legitimately
address. 1f it is to be effectively addressed, its measures should be as wide
and as deep as the evil that it seeks to remedy. The background facts and
evolution of terrorism will show these.

If the ATA will violate the people’s right to due process at all, the
violation could only be due to its coverage of matters outside of Congress’
authority to act upon, or with respect to the means and measures that
Congress has taken, which are subject to ftests of reasonableness and
proportionality that the Court can decide upon as constitutional issues.

Even the petitioners, in fact, do not contest that the State can combat
terrorism.®® This means that they do not dispute that the ATA is a police

(iif) to endanger the life of a person, other than the person taking the action; or

(iv) 1o create a serious risk (o the health or safety of the public or a section of the public.
458 Transcript of Stenographic Noles (75N of the Oral Arguments — En Banc held on February 2, 2021 (p.
59):
ASSOCIATE JUSTICE CARANDANG:

Don’t you think terrorism is a very, very grave crime against national sccurity and even a crinie
against peoples’ seeurity and life that before they actually have to do any tetrorislic act, the state has the
right to know the information beforchand through a surveillance ordered by the Court of Appeals?
CONGRESSMAN COLMENARES:

Well, Your Honor, yes, we recognized the fact that torrorism is a grave and serious concern, Your
Honor, However, the Court has mentioned s¢ many decisions that it’s not the question of expedicney thal
interest must be — conpelling state interest even, must be narrowed down, tailored narrowly by the law, and
any important compelling interest, if the respondents wishes to do that, must be in consonance with the
Constituiion, Your Honor. So cven if they claim yes, it’s very important, it cannot be said, Your Honor,
that because il’s important and of serious concern the fundamental rights of others can be violated because
of the state interest at hand, Your Honor. The Court will surcly gtrike down a law that just because using
the coneern or the gravity of the crime, will violate fundamental rights, Your Honors.

XX XX

Transcript of Stenographic Notes (TSM) of the Oral Arguments — En Bane held on February 16, 2021
(pp.43-44);

ASSOCIATE JUSTICE CAGUIOA:

These international obligations in effect acknowledge that terrorism is a global reality that
transcends borders and requires the cooperation of all stales, correct?
ATTY. URSUA: :

That is correct, Your Honor.

ASSOCIATE JUSTICE CAGUIOA:
And the Philippines being a member of the UN must play its role in the overall effort to curb this

problem, correct?
ATTY. URSUA:
Yes, Your Hounor.

ASSOCIATE JUSTICE CAGUIOA:
It’s not merely a domestic issuc but an international one, correct?
ATTY. URSUA:
That is correct, Your Honor.
ASSOCIATE JUSTICE CAGUIOA:
So we can agree that this objective or state policy is not only laudable but in fact, essential?
ATTY. URSUA:
That is correct, Your Honor.

XX XX

Transctipt of Stenopraphic Notes {7SM) of the Oral Arguments — En Banc held on February 16, 2021 {pp.
117-118; 120):

ATTY. URSUA:
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power measure. Dean Jose Manuel 1. Diokno, the counsel of one of the
petitioners, even admitted during the February 9, 2021 Oral Arguments that
the ATA is a piece of legislation enacted pursuant to the State’s exercise of

police power:

Let me just say, Your Honor, that all of us petitioners believe that fighting terrorisin is a noble cause. And
we believe that we should fight against terrorism. Our problem, Your Honor, is, in the fight against
terrorism, our govermment has chosen to pass a law that violatcs constitutional rights and also its
international human rights obligations, that’s our problem, Your Honor....
ASSOCIATE JUSTICE LAZARO-JAVIER:

Alright.
ATTY. URSUA:

...there are other ways of fighting against terrorisim.
ASSOCIATE JUSTICE LAZARO-JAVIER:

Alright, but how to fight terrorism is a political question. It is not you, not me, not this Court,
which will decide the means by which to fight terrorism. It belongs to Congress and to the President, who
are duly clected representatives of the people. Subject of course to certain requirements.

Alright, s0, do you have statistics so far on how many bombings have we had since 197110 20197
ATTY. URSUA:

No, Your Honor.

ASSOCIATE JUSTICE LAZARO-JAVIER:

...do you have?
ATTY. URSUA:

No, Your Honor.
ASSOCIATE JUSTICE LAZARO-JAVIER:

Okay, Pl give it to you, it’s scventy-sight (78). From 1971 to 1991, those that have been reported
and are known, alright. And thousands of fost lives and thousands of injured. Okay, so where there is a
clash belween one’s right to unrestrained liberty on one hand, and the right of the general public to safety
and protection on the other, which one should be prioritized by the State?

ATTY. URSUA:
Your Honor, with duc respect, Your Honor, we do not belicve that this is a case of unrestrained

fiberty in conflict with the interest of the state.
ASSOCIATE JUSTICE LAZARO-JAVIER:

No, | am, 1 have not reached that point yet, my question is, there arc no facts yet in my question. ..
ATTY. URSUA:

Yes, Your FHonor, sorry, Your Hovor...

ASSOCIATE JUSTICE LAZARO-FAVIER:

It’s just a plain question betwecn choosing, the state choosing between one’s right to unrestrained
liberty on one hand, and the right of the gencral public to safety and protection on the other. Which one
should be priorilized by the state?

ATTY. URSUA:

Definitely, Your Honor, the right of the general public...
XKXX
ASSOCIATE JUSTICE LAZARO-JAVIER:

Alright, and so the quelling of terrorism and the punishment of terrorist are compelling and
legitimate interest of the public in general, yes, Professor?
ATTY. URSUA:

Yes, Your Honor.

ASSOCIATE JUSTICE LAZARO-JAVIER:

Okay. T'o serve these ends, this end rather, the means employed should be reasonably necessary...
ATTY. URSUA:

Yes.

ASSOCIATE JUSTICE LAZARO-JAVIER:

.10 attain the objective sought and not to be unduly offensive upon individuals.
ATTY. URSUA:

Yes, Your Honor.
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ASSOCIATE JUSTICE GESMUNDO:
Thank you. Atty. Diokno, would you agrec to the proposition that
the Anti-Terrorism Law was enacted by the legislature in the
exercise of police power?

ATTY. DIOKNO:
Yes, Your Honor.

They only claim that the State’s methods violate the rights guaranteed
to them by the Constitution.*® From the due process perspective, the parties
merely diverge in their views on the reach or limits of the measures that the
ATA confains.

In this light and considering the nature of the power that Congress
exercises in passing the ATA, this law should carry the strongest
presumption of validity and regularity*”” Relatedly, the Court had
previously held that a statute enacted pursuant to a valid exercise of the
police power enjoys the presumption of constitutionality !

Likewise, the level of our scrutiny should, at most, be at the
intermediate level, not the strict scrutiny that the petitioners demand.

This too is the position most consistent with the balancing exercise
We have adopted all along in our review of the ATA. 1 find it significant that
none of the surviving petitions has given lie to the reality that the State has a
compelling interest to prevent and combat terrorism as an evil endangering
the nation and its people.

I note too that the petitioners challenge the ATA for the vagueness
and overbreadth they discern from its wording, brought on apparently by its
comprehensive scope and its departure from the HSA approach. The
respondents, on the other hand, defend a law whose measures are drawn
from lessons from the country’s past HSA, which Congress now secks to
improve on by supplementing the measures that the HSA started and which
Congress found wanting.

A6Y Id

470 The Court stressed the rationale behind this in Estrada v. Sundiganbayan, supra note 85:

Preliminarily, the whole gamut of legal concepts perlaining to the validity of legislation is predicated on the
basic principle that a legislative measure is presumed to be in harmony wilh the Constitution. Courts
invariably train their sights on this fundamenial rule whenever a legislative act is under 4 constitutionat
attack, for it is the postulate of constitutional adjudication. This strong predilection for constitutionality
takes its bearings on the idea that it is forbidden for one branch of the government to encroach upon the
duties and powers of another. Thus it has been said thal the presumption is based on the deference the
judicial branch accords to its coordinate branch — the jegislature.

[ there is any rcasonable basis upon which the legislation may firmly rest, the courls must assume that the
legislature is ever conscious of the borders and edges of its plenary powers, and has passed the faw with
full knowledge of the facts and for the purpose of promoting what is right and advancing the welfare of the
majorily. Hence in determining whether the acls of the legislature are in tune with the fundamental law,
courts should proceed with judicial restraint and act with caution and forbearance. Every intendiment of the
law must be adjudged by the courts in favor ol its conslitutionality, invalidity being a measurc of last resort.
In construing thercfore (he provisions of a statule, cowrts must first ascertain whether an interprelation is
[airly possible to sidestep the question of constitutionatity.

7 See Ichong v. Hernandez, supra note 456 at 1178,
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These are important perspectives that cannot be left out or glossed
over as yardsticks in ruling on the ATA measures’ reasonableness in this
case or in future challenges to ATA. With these as background, the question
to ask in a case properly brought to the Court is - are the ATA measures
reasonable or are they in excess of what the country needs to contain
terrorism?

All these shall be covered in our discussions in this Opinion.

B. Second Basic Premisc: The ATA is in compliance with the
Philippines’ international obligations

One of the basic premises of this Opinion is the recognition that
Congress passed the ATA to comply with our country’s international
obligation on peace and security. In this regard, it is noted that our country
adopts the generally accepted principles of international law as part of the
law of the land, and adheres to the policy of peace, equality, justice,
freedom, cooperation, and amity with all nations."”

There is no doubt that the ATA is a police power measure that
addresses a social problem and serves the public interest. However, unlike
other police power measures, the ATA is not merely punitive or regulatory
but also preventative, and the public interest it serves is not merely
individual protection but collective self-preservation.

Terrorism has been in our statute books since 1970-1971. Yet, it was
only in 2007 that its punishment as a distinct crime was adopted through the
HSA. Recently, by the growing local and global threats of terrorism and the
state obligations of the Philippines under international instruments,
necossitated the prevention of terrorism through the regulation, il not
restriction, of hitherto innocuous acts. This process is detailed in the
discussion that follows.

Under Sec. 17, R.A. No. 6132 (Constitutional Convention Act) dated
August 24, 1970 and Secs. 10 and 11, R.A. No. 6388 (Election Code) dated
September 2, 1971, acts of terrorism that prevent the holding of a free and
honest election are a ground for the Comelec to constrain the right of
suffrage through postponement or declaration of failure of a constitutional
convention or regular election.”” Even as the Comelec measures against acts
of terrorism resulted in a degree of curtailment of the right to vote,*” these
were sustained by the Court as a valid exercise of police powers L0 ensure

472 1987 CONSTITUTION, Artl. I, Sec. 2.

13 See Sec. 6 and Sec.7, Prcsideuriz_ll ‘Decree No. 1296, Fobruary 7. 1978; Sec. 5 and Sec. 6. Batas
Pambansa Blg. 881, December 3, 1985,

M Sanchez v. COMELEC, 199 Phil. 617 (1982): Dibaratun v. COMELEC, 625 Phil. 206 (2010).
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orderly elections under the 1973 Constitution?”® and 1987 Constitution.*® ]t
‘< notable that R.A. No 6132 and R.A. No. 6388 were adopted upon the
Court’s previous suggestion for Congress to address the recurring problem
of terrorist acts tainting the eclectoral process or causing
disenfranchisement.*’”’

R.A. No. 6132 and R.A. No. 6388 did not define terrorism. as a
distinct crime; rather, they punished specific acts that were purposely
intended to engender fear but were alrcady defined as criminal or clectoral
offenses under other existing laws.*® In 1980, terrorism was identified in
P.D. No. 1736, dated September 12, 1980, as one of the “illegal means” by
which a subversive political party or organization would seek to overthrow
the government. Those terroristic means were not identified or declared a
crime, whereas the other “illegal means,” such as arson or assassination, arc
already well-defined criminal acts."” P.D. No. 1835 cited P.D. No. 1736 as
the basis for declaring the CPP as a subversive organization.**¥ This Court
held that P.D. No. 1835 is a valid restriction on freedom ot association.®!

Terrorism also has been invoked to justify increased airport security
checks for firearms and cxplosive devices. In People v. Johnson, this Court
sustained the legality of warrantless body and luggage checks, as such
temporary suspension of “the protection of the search and seizure clause” 1S
demanded by the exigencies of public safety against terrorist bombings.*?
At the time of the search, terrorism itself had not yet been defined as a
crime, although possession of unlicensed firearms or explosives was alrcady
penalized."®

Thus, throughout the foregoing period, the mere specter of terrorism
was sufficient to warrant police power measures that constrained the right to
vote, right to privacy, freedom to associate and freedom to travel. There was

475 1. al 625, citing 1973 CONSTITUTION, Art. XII {c), Scc. 2(1.

96 Diparatun v. COMELEC, supra notc 474 at 213, citing 1987 CONSTITUTION, Art. 1X (¢), Sec. 2(1).

477 Sue Nacionalisia Party v. Comelec, 85 Phil. 158, 213 (1949); Utntalum v. COMELEC, 122 Phil. 880
(1963); Janairo v. COMELEC, 129 Phil. 418 (1967).

478 Jardiel v. COMELEC, 209 Phil. 534, 545 (1983).

470 Gec. 2 defines a subversive organization as any “association, otganization, political party, or group of
persons organized [or the purpose of overthrowing.the Government of the Republic of the Philippines or
for the purpose of removing from the allegiance to said government or ils faws, the terrilory of the
Philippines or any part thereof, with the open ot covert assistance or support of a foreign power or the open
or covert support from a foreigh source any association, group or person whether public or private, by
force, violence, lerrorism, arson, assassination, deceit or other iflegal means shatl be considered and is
hereby declared a subversive organization.”

480 pragidential Decree No. 1835, Sec. 2.

Bl v Umil v. Ramos, 279 Phil. 266 (1991).

W2 poople v. Johnson, 401 Phil. 734, 743 (2000). According fo Justice Mendoza, “there is little question
that such scarches are reasonable, given their minimal intrusiveness, the gravity of the safely interests
involved, and the reduced privacy expectations associated with airfine travel.”

483 This view has been maintained all the way to Peaple v. O Cochlain, G.R. No. 229071, December 10,
2018. However, in his dissenting opinion, Justice Leonen pointed out that as public safety is the
justification for airport security checks, there must be reasonable belicf of the existence of the threat in
order for such warrantless search to be considered reasonable. The presumption of reduced expectation of
privacy at airports is not conciusive.
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no urgent necessity to criminalize terrorism itself for existing penal laws
provided the government with adequate means (o punish specific acts of

terror.

The necessity to criminalize terrorism was high-lighted in David v.
Macapagal-Arroyo," where the lack of legislation defining terrorism as a
criminal act was raised as a ground to nullify General Order No. 5. This
measure called upon the “Armed Forces of the Philippines (AFP) and the
Philippine National Police (PNP), to prevent and suppress acts of terrorism.”
The Court declared that as “Congress has yet to enact a law defining and
punishing acts of terrorism,” the phrase “acts of terrorism” in General Order
No. 5 is vague and unconstitutional.**’

As carly as 1937, there was already an initiative to adopt a
transnational definition of terrorism. Under the auspices of the League of
Nations, twenty-four states signed the Convention for the Prevention and
Punishment of Terrorism.*% Art. 1 defined acts of terrorisin as "criminal acts
directed against a State and intended or calculated to create a state of terror
in the minds of particular persons, or a group of persons or the general
public." However, the convention did not come into force as only one state
ratified it and the League of Nations was dissolved.

Sixty years later in 1996, another attempt at drafting an international
convention on terrorism was started at the level of the UN General
Assembly (UNGA).*¥7 By 2002, the UNGA ad hoc committee had adopled a
working definition of terrorism committed through predicate crimes,*™ and

%4 Syupra note 69. This was an as-applied challenge raised by David who were arrested pursuani Lo

General Order No. 5.

485 1, at 741-742 and 796. ‘

46 proceedings of the International Conference on the Repression of Terrorism, Geneva, November st to
16, 1937, p. 186.

487 UNDOC A/RES/51/210, 17 Decenber 1996; UNDOC A/RES/ 717151, 13 Deccinber 2016.

18 GNDOC A/57/37, 28 January-1 February 2002. Annex 11 adopted the following definition:

1. Any person commits an offence within the meaning of this Convention il that person, by any mcans,
unlawfully and intentionally, causes:

(a) Death or scrious bodily injury to any person; or (b} Scrious damage to public or private properly,
including a place of public usc, a State or government facility, a public transporlation sysiem, an
infrastructure facility or the environment; or (¢) Damage to properly., places, facilities, or systems referred
to in paragraph 1 (b) of this article, resulting or likely to result in major economic loss, when the purpose of
the conduct, by ils nature or context, is fo intimidale a population, or to compel a Government or an
international organization to do or abstain from doing any act.

2. Any person also commits an offence it that person makes a credible and serious threat 1o commit an
offence as set forth in paragraph 1 of this article.

3. Any person also commits an offence if thal person attempls Lo commit an offence as set forth in
paragraph 1 of this article.

4. Any person also commits an offence if that person.

(a) Participates as an accomplice in an offence as set forlh in paragraph 1, 2 or 3 of this article;

(b) Organizes or directs others Lo commit an offence as set forth in paragraph 1, 2 or 3 of this article; or (¢)
Contributes Lo the commission of one or more offences as sct forth in paragraph 1, 2 or 3 of this article by a
group of persons acling with a common purpose. Such contribution shall be intentional and shall either: (i}
Be made with the aim of furthering the criminal activity or criminal purposc of the group, where such
aclivily or purpose involves the comunission of an offence as sel forth in paragraph | of this article; or (ii)
Be made in the knowledge of the intention of the group to commit an offence as set forth in paragraph | of
this articic.
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at various degrees of participation and stages of execution, except planning
and preparation.*® Thereafler, at the UNSC, Resolution No. 1566 (2004)
defined terrorism as

JCriminal acts, including aguinst civilians, committed with the inient lo
cause death or serious bodily injury, or taking of hostages, with the
purpose lo provoke a state of lerror in the general public or in a group of
persons or particular persons, intimidate a population or compel «
government or an international organizalion (o do or (o abstain from
doing any act, which constitule offences within the scope of and as defined
in the international conventions and protocols relating to lerrorism x X x

It is notable that both UNGA and UNSC definitions do not include
acts of planning, preparation, and recruitment.®?

The 2007 HSA defined terrorism as the commission of predicate
crimes under the Revised Penal Code™! and special penal taws®? but whose
purpose is to sow a “condition of widespread and extraordinary fear and
panic x X x among the populace to coerce the government to give in to an
unlawful demand.™? By referring to existing penal laws, the definition
covers various stages and degrees of participation. However, it does not
criminalize the planning, preparatory, and recruitment stages.

Meanwhile, as early as 1997, the UNGA urged members-states to
ratify eleven international conventions and protocols to combat international
terrorism,** and to “enact x x x domestic legislation necessary to implement
the provisions.”®* This was followed in 2003 by UNSC Resolution No.

W9 i, Art, 2(2), (3} and (4).

40, par. 2.

91 Namely, Art. 122 (Piracy in General and Mutiny in the High Seas or in the Philippine Waters);

Article 134 (Rebetlion or Insurrection); Article 134-a (Coup d’Etat), including acts commitied by private
persons; Article 248 (Murder); Atticle 267 (Kidnapping and Scrious Illegal Detention); Article 324 (Crimes
Involving Destruction).

497 Namely, Presidential Decrec No. 1613 (The Law on Arson); Republic Act No. 6969 (Toxic Substances
and Hazardous and Nuclear Waste Control Act of 1990); Republic Act No. 5207, (Atomic Llnergy
Regulatory and Liability Act of 1968); Republic Act No. 6235 (Anti-Hijacking Law); Presidential Decree
No. 532 (Anti-Piracy and Anti-Highway Robbery Law of 1974); and, Presidential Decree No. 1866, as
amended (Decree Codilying the Laws on Illegal and Unlawful Possession, Manufacture, Dealing in,
Acquisition or Disposition of Fircarms, Ammunitions or Explosives).

49 gee. 3. of the HSA.

91 UN Doc. A/RES/S1/210, 16 January 1997, par. 3 and UN Doc. S/RES/1456 (2003), 20 January 2003,
par. 2-3.

The instruments are (i) Convention on Offences and Certain Other Acts Committed on Board Alreraft,
704 United Nations, Treaty Series (UNTS) 220 (1963}; (2) Convention for the Suppression of Unlawful
Seizure of Aircraft, 860 UNTS 105 (1970); (3) Conveution for the Suppression of Unlawful Acts against
the Safety of Civil Aviation 974 UNTS 174 (1971); (4} Convention on the Prevention and Punishment of
Crimes against Internationally Protecied Persons, including Diplomatic Agents, 1035 UNTS 167 (1977);
(5) Internationa! Convention against the Taking of Flostages, 1316 UNTS 205 (1979); (6) Convention on
the Physical Protection of Nuclear Material, 1456 UNTS 124 (1979} (7} Protocol for the Suppression of
Untawlul Acts of Violence at Airporls Serving International Civil Aviation 1589 UNTS 474 (1988); (8)
Convention for the Suppression of Unlawful Acts against the Safely of Maritime Navigation 1678 UNTS
201 (1992); (9) Protocol for the Suppression of Uniawful Acts against the Safcty of Fixed Platforms
located on the Continental Shelf, SUA/CONF/16/Rev.2, Registration No. 29004, 14 Ociober 2005; (10}
Convention on the Marking of Plastic Bxplosives for the Purpose of Detection, 2212 UNTS 374 (1991).

W3 14, par. 6.
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1456 reiterating the call for member-states to ratify the conventions.
However, neither UNGA nor UNSC imposed on member-states a binding
obligation to incorporate the provisions of the conventions into the domestic
legal system.

The Philippines had ratified seven of these conventions but did not
adopt implementing legislations.®® R.A. No. 9497 or Civil Aviation
Authority Act of 2008 incorporates some of the provisions of the
‘nstruments on aviation safety but imposes only a penalty of six months to
one year imprisonment for acts that jeopardize aircraft safety.®”’” HSA itsell
provided for financial forfeiture as a penalty but did not punish terrorist
financing as a distinct erime.*® It did not punish incitement to or preparation
for the commission of terrorism®? or civil aviation and maritime-related

offences as distinct crimes of terrorism.””

By 2012, the Philippines further expanded the definition of terrorism
to include acts that violate international conventions. While the Terrorism
Financing Prevention and Suppression Act of 20127% (TFPSA) retained the
definition of terrorism under Scc. 3 and Sec. 4 of HSA, it added two other
categories of acts of terrorism. Under Sec. 3(7)(3), provides:

Sec. 3. Definition of terms - As used in this Act:
' |

XAXXX
(6)) Terrorist acls refer to the 'Fo]\Iow;ng,:

XEXKX

(3)  Any act which constitutes an offense under this Act, that 1s
within the scope of any of the following treaties of which
the Republic of the Philippines is a Stale party:

() Convention for the Suppression of Unlawful
Scizure of Aircraft, done at The Hague on 16
December 1970;

(b) Convention for the Suppression of Unlawful Acts
against the Safety of Civil Aviation, done at
Montreal on 23 Scplember 1971

496 Tlhe Philippines is a part to the following instruments: Protocol on the Suppression of Unlaw [ul Acts of
Violence at Airports Serving International Civil Aviation, in force in the Philippines on 16 January 2004;
International Convention for the Suppression of Terrorist Bombings, in force on 6 TFebruary 2004,
Convention for the Suppression of Unlaw{ul Acts Against the Safety of Maritime Navigation, in force on 5
April 2004; and Protocol for the Suppression of Unlawful Acts Against the Salety of Fixed Platforms
Located on the Continental Shelf, in force on 5 April 2004. 1 is not clear whether the Philippines is part to
the Convention on the Marking of Plastic Explosives for the Purpose of Detection.

97 Soc. 81 (b)Y [12] and [14].

1% Soec, 39 and Sec. 41.

199 |t penalizes a conspirator us principal (Sec. 4), and accomplice (Sec. 5) and an accessory (Sce. 6).

500 ¢ punishes hi-jacking under Sec. 3(P)[4] and piracy under Sec. 3(H5].

501 Republic Act No. 10168 (June 18, 2012).
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(¢) Convention on the Prevention and Punishment of
Crimes against Internationally Protected  Persons,
including Diplomatic  Agents, adopled by the
General Assembly of the United Nations on 14
December 1973;

() International Convention against the Taking of
Hoslages, adopted by the General Assembly of the
United Nations on 17 December 1979;

(c) Convention on the Physical Protection of Nuclear
Malerial, adopted at Vienna on 3 March 1980;

(0 Protocol for the Suppression of Unlawlul Acts of
Violence at Airports Serving [nternational Civil
Aviation, supplementary to the Convention for the
Suppression of Unlawlul Acts against the Safely of
Civil Aviation, donc at Montrcal on 24 IFcbruary
1088,

() Convention for the Suppression of Unlawful Acts
against the Safcty of Maritime Navigation, donc al
Rome on 10 March 1988;

(h) Protocol for the Suppression ol Unlawful  Acts
against the Safety of Fixed Platforms located on the
Continental Shelf, done at Rome on 10 March 1988;
or

(1) International Convention for the Suppression ol
Terrorist  Bombings, adopted by the  General
Assembly of the United Nations on 15 December

1997.

Under the TIPSA, the acts defined as terrorism under the foregoing
international conventions are considered as acts ol terrorism in the
Philippines. This particular formulation of the deflinition of terrorism by
reference to existing conventions is consistent with the International
Convention for the Suppression of the Financing of Terrorism (/CSHTY), to
which the Philippines is a party.”"* The ICSFT obliged states to penalize the
financing of any act of terrorism, such as “[aln act which constitutes an
offence within the scope of and as defined in one of the treaties listed in the

annex.”"

But then the TEPSA is of limited scope. As the title suggests, its
subject matter is the criminalization of the financing aspects of terrorism.
The HSA, as the only other existing domestic law at that time, punished
(errorism committed through predicate crimes. Thus, the eflect of TFPSA
was the express incorporation of nine international conventions into the

502 2178 UNTS 197; effective 10 April 2002, alter ralification by 132 states.
03 1d., Arl. 2 (a). The annex lists the same treaties enumerated in R.A. No. 10168.
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Philippine domestic system, without, however, penalizing their violation,
except the financing aspect thereof.

In 2019, the International Court of Justice (ICJ) rendered a Judgment
i Ulraine v. Russia®® in which it declared the binding nature of state
obligations under the ICSFT:

[AJll States parties to the 1CSFT are under an obligation to take
appropriate measures and to co-opcrate in the prevention and suppression
of offences of financing acts of terrorism committed by whichever person.
Should a State breach such an obligation, its responsibility under the
Convention would arise.*®

In the same judgment, the 1CJ declared that, by reason of UNSC
Resolution No. 1373, whereby the UNSC, “acting under Chapter VII of the
Charter, decided that all States shall x x x [r]efrain from providing any form
of support, active or passive, to entities or persons involved in terrorist acts,”
the financing by a State of acts of terrorism is not lawful under international
law. :

All this time, terrorism itself has been evolving in nature and scope.
Back then, acts of terrorism were acts of violence for economic
opportunism, specifically the taking of hostages for ransom®”® or the
coercion of election officials to manufacture votes favoring a particular
candidate. 3 Since then, terrorism has taken an increasingly horrific and
ideological turn, such as the remote-control bombing in 2005 of a passenger
transport in the middle of the financial district, allegedly to “show x x x
anger towards the Christians.”% In 2016, homegrown and foreign terrorists
laid siege to Marawi City*” in order to transform it into a satellite of the

Islamic State.>'

As early as 1999, the shifiing form of terrorism was already apparent.
As pointed out earlier, the ICSFT, through the UNGA, obliges states to
penalize the financing of any act of terrorism. It is significant that under Art.
2.1 of the ICSET, the term "act of terrorism" takes two forms:

Article 2

1. Any person commils an offence within the meaning of ihis Convention if
that persoss Fs s mmaans. 1}};—¢!gr}]\; s ;sn};ml.c'/‘l\:_ HJ’J]()’M_JHHU ﬂh(,)’ W”HUUU.

504 Application of the lnternational Convention for the Suppression of the Financing of Terrorism and of
{he International Convention on the Elimination of Alf Forms of Raciai Discrimination (Ukraine v. Russian
Federation), Preliminary Objections, Judgment, LC.J. Reports 2019, p. 358.

305 1d., par. 61,

506 People v. Selcedo, 667 Phil. 765 (2011).

507 Sanchez v. COMELEC, supra note 474.

S8 poople v. Janjalani, 654 Phil. 148, 166 (2011).

9 Qupra note 4 at 60-62, 280.

510 Id.
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provides or collects funds with the intention that they should be used or in the
knowledse that they are 1o be used. in full or in part, in order to carry oul:

() An act which constituies an offence within the scope of and as defined in
one of the treatics listed in the annex; or

(b) Any other act intended lo cause death or serious bodily injury 10 a
civilian, or to any other person not taking an active part in the hostilities in a
situction of armed conflict, when the purpose of such act, by its nature or
conlext, is to intimidate a population, or 10 compel a governmeni or an
international organization to do or to abstain from doing any act.

The same definition found in the ICSET was presented at the UNGA by
the Secretary General,>!! to wit:

any action, in addition v actions already specified by the existing
conventions on aspects of terrorism, the Geneva Conventions and Security
Council Resolution 1566 (2004), that is infended to cause deaih or serious
bodily harm to civilians or non-combatants, when the purpose of such an act,
by its naiure or conlext, 18 [0 intimidate a population, or fo compel a
governmeni or an inlernational organization to do or to abstain from doing

any act 31

Under the foregoing definitions, terrorism is committed by any act
which is in violation of a treaty instrument, whether or not penalized by a
domestic law, or any act of violence, whether or not constituting a predicate
crime, provided there is intent to cause death and serious bodily injury and
the purpose, “by its nature or context,” is to stoke fear and terror.

The foregoing new formulations were in response (o “two  new
dynamics:” 1) the rise of “armed non-state networks with global reach and
sophisticated capacity;” and 2) the pronounced aim of these networks to
cause random mass casualties by any means.’'? The increasingly random
nature of terrorism means that predicate crimes with predetermined targets
are o longer the sole means of committing it. B

Accordingly, R.A. No. 10168 further expanded the definition of
terrorism by adopting the following third category of acts:

(2) Any other act intended to cause death or serious bodily injury o a
civilian, or to any other person nol taking an active part in the hostilities
in a situation of armed conflict, when the purpose of such act, by ils nature
or context, is lo infimidate a popudation, or to compel a government or an
international organization (o do or {0 abstain from doing any act.

The phrase “any act” is not qualified by the condition that it be in
violation of an existing penal law. However, the provision does not state

511 UN Doc. A/59/565, 2 December 2004, par. 1.
S12 [d., Report of the High-level Panel on Threats, Challenges and Change, par. 164(d), p. 49.
513 1d. at 45.
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whether all stages of any of said act is being criminalized, including the
stages of planning and preparation.

The constitutionality of the foregoing definition of terrorism under the
TFPSA has not been questioned. 1t has not been repealed by the ATA.
However, as pointed out carlier, the TFPSA is limited in scope to the
punishment of the financing aspect of terrorism.>

While it repealed the HSA, the ATA, specifically Sec. 4, is broad
enough to cover terrorism committed through predicate crimes. Moreover, as
it did not repeal the TFPSA, the ATA covers in Sec. 4 the two categories of
terrorist acts in the TFPSA which, as discussed earlier, are: first, acts in
violation of the nine international conventions on terrorism; and second, any
overt act, even if not constituting a predicate crime. However, while the
ATA filled the gap in the TFPSA by imposing penalties on any overt acts of
terrorism, the ATA did not prescribe penalties on acts in violation of
international conventions. The penalties for these would have to be imposed
by legislation incorporating the conventions, such as Republic Act No.
101697 on weapons of mass destruction.”’?

In addition, Sec. 5 to Sec. 12 of the ATA criminalize all stages of
execution and degrees of participation, including mere planning, preparation,
and recruitment.

Using its Chapter VII powers,”’® the UNSC issued resolutions
requiring member-states to punish as terroristic acts the (1) planning,
preparation and facilitation of acts of terrorism;>!’ (2) incitement to or
glorification of terrorism;’'® (3) attacks critical infrastructure;>’” and (4)
entry or transit of foreign terrorist [ighters (FTF).>?® These UNSC
resolutions acknowledge that it is naive to await the horrific outcome of
terrorism before punishing the same; rather, it is imperative to suppress
terrorism through preventative measures.””!

To illustrate the extent to which measures to prevent terrorism have
been adopted, the European Union issued Directive (EU) 2017/541 obliging
members states to criminalize public expressions that provoke others to

314 See See. 4 to Section 10.
515 R_A. No. 10697, An Act Preventing the Prolifecation of Weapons of Mass Destruction by Managing the

Trade in Strategic Goods, the Provision of Related Services, and for other Purpeses|, 13 November 2015,
516 [pder Art. 25, Chapter ¥ of the UN Charter, member-stales bound themselves to “accept and carry out
{he decisions of the Security Council.” Under Art. 39, Chapter VI1, ihe Security Council has the power to
makes decisions regarding threats to peace and the mcasurcs (o be taken to maintain or reslorc peace.
Under Art. 41, the Security Councif may decide to adopt non-military measures and require member-states
to implement them.

517 1N Doc. S/RES/1373, 28 Seplember 2001, par. 1(b). _

15 UN Doc. S/RES/1624, 14 September 2005, par. I(a). Compliance with Resolution No. 1024 is
monitored in UN Doc. $/2016/50, 28 January 2016.

519 UN Doc. 8/ $/RES/2341, 13 February 2017, par. 3.

520 UN Doc. S/RIES/2178, 24 September 204, par. 8.

521 See UN Doc. S/RES/1540, 28 April 2604, pars. [-3; UN Doc. S/RES/1822, 30 June 2008, par. L.
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commit terrorism,? including the glorification of past and present acts of
terrorism.>® The need to criminalize glorification has been heightened by

the use of the internet for radicalization and recruitment.?**

For this purpose, the UNSC built a regime of binding sanctions
through resolutions issued in exercise of its Chapter VII powers.’> The most
important are UNSC Resolution No. 1267 and UNSC Resolution No. 1373.
The substance of these resolutions and their binding nature are discussed

hereunder.

UNSC Resolution No. 1267 created a commiitee that designates the
aircrafis and assets of the Taliban to be subjected to sanctions. It imposed
the obligation on all states that beginning on 4 November 1997, no
designated Taliban aircraft may land or take off from any territory and no
designated Taliban person or entity may access financial resources or assets
from or through another territory.”?® The resolution expressly states that
these measures arc adopted to enforce a decision of the UNSC in its exercise
of its Chapter VII powers.>*’

According to UNSC Resolution No. 1373, the 9/11 attack has shown
that terrorism is not merely a territorial but already an international crim c. 328
Individual and collective self-defense require all states to punish as a serious
crime acts of financing, planning, or preparation that enable the perpetration
of terroristic acts.*? Moreover, all states must apply sanctions on persons
and entities designated as terrorists by the UNSC.*Y [n this resolution, the
UNSC reiterated its decision to declare terrorism as a “threat to international
peace and security” and invoked its Chapter VII powers to enforce this
decision through the foregoing preventative measures.

UNSC Resolutions No. 1267, No. 1373, and succeeding related
resolutions impose binding obligations on states.

The UNSC may issuc resolutions that are either binding or non-
binding. 3! As a general rule, resolutions invoking Art. 25, Chapter V or Art.

52 Directive {EU) 2017/541, 15 March 2017, 10th Preambular Clausc, Art. 5 and Art. 21.

23 |d. Art. 5. Several European countries have criminalized glorification. See Council of Europe,
Thematic Factsheet: Hate Speech, Apology OF Violence, Promoting, Negationisim and Condoning
Terrorism: The Limits to the Freedom of Expression, July 2018.

521 United Nations Office on Drugs and Crime, The Use of the Internet for Terrorist Purposes (U.N., 2012),
pp. 16, 128 and 135.

525 (INSC Resolution No. 1267 (19993, No. 1333 (2000), No. 1373 (2002), Ne. 390 (2002), No. 1455
(2003), No. 1526 (2004), No. 1566 (2004), No. 1617 (2005), and No. 1735 (2000).

526 NSC Resolution No. (267, pars. 3 and 4. The commitice is composed of all the UNSC members and
supporied by analytical and monitoring team.

527 1d., pars. 1-2 and 4.

528 UNSC Resolution No. 1373, p. 1.

329 1d., par. 2.

0 1d., par. 1.

531 1egal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, L.C.J. Reports 1971, p.
16, pars. 114-117.
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39 and Art. 41, Chapter VII of the United Nations Charter (UNC) are
considered decisions that are binding on all States and prevail over other
international instruments.?? Chapter V is about the powers and functions of
the UNSC, and Art. 25 thereof states:

The Members of the Uniled Naiions agree lo accepl and carry oul
the decisions of the Security Council in accordance with the presenl
Charier.

Chapter VI is about the powers of the UNSC to address threats to or
breaches of the peace and acts of aggression. Under Art. 39 thereof, the
UNSC can declare the existence of such situation and “decide what
measures shall be taken x x x to maintain or restore international peace and
security.” Under Art. 41, it “may decide what measures not involving the use
of armed force are to be employed to give effect to its decisions, and it may
call upon the Members of the United Nations to apply such measures.” In
the Congo case and Occupied Palestine case, the 1CJ] interpreted the use of
the term “decide™® or an express proscription against a particular state
behaviour™ as a signal that the UNSC intended its resolution to be binding,
even if the resolution itself did not invoke Chapter V or Chapter VIL
Ulkraine v. Russia is the nearest to a categorical declaration by the 1CJ that
an act in violation of a Chapter VII UNSC resolution is not lawful under

international law.>¥

In the Lockerbie case, Libya filed with the ICJ a request for an
advisory opinion that the bombing of the Pan Am aircraft is governed by the
Montreal Convention on the Suppression of Unlawful Acts and that, under
the convention, Libya does not have an obligation to surrender the two
Libyan bombers to any foreign jurisdiction.™® The U.S. objected to the
jurisdiction of the ICJ on the ground that the dispute had been mooted by
UNSC Resolution No. -748 (1992) and Resolution No. &33 (1998)
prohibiting Libya from giving safe haven to the bombers and enforcing the
prohibitions with sanctions.”” The case was discontinued when Libya
complied with the UNSC resolutions.>*

The action taken by the UNSC and the ICJ against Libya
demonstrates the effects of non-compliance with binding UNSC resolutions
on terrorism. In 1992, UNSC issued Resolution No. 731 directing the

532 1d. See also Reparation for Injuries Suffered in the Service of the United Nations 119497 }CJ Rep 74, p.
178.

3 Certain expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion of
20 July 1962: 1.C. J. Reports 1962, pp- 151, 175-176.

53 [ egal Consequences of the Construction of 2 Walt in the Occupied Pacstinian Territory [2004] 1CJ,
pars. 120 and 134,

535 Supra note 504.

53 Quostions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie, Libyan Arab Jamahiriya / United Kingdom, Preliminary Objections, Judgment, 1.
C.J. Reports [998, p. 9, par. 22.

357 1d., par. 36.

538 (N Doc. S/RES/1506, 12 Sepiember 2003.
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government of Libya to respond to questions regarding the terroristic
bombing of Pan Am Flight 103 and Union de Transports Aériens Flight
7725 As Libya failed to comply, UNSC issued Resolution No. 748
obliging all States to prohibit flights to and from Libya; to impose an arms
embargo; and to deny entry of Libyan nationals who have been cxpelled
from other states for involvement in terrorism.”* Moreover, it set up a
Commitiee of the Security Council to monitor compliance by all states and
“recommend appropriate measures” for non-compliance. As explained in the
Lockerbie case, Libya eventually complied with the resolutions.

With respect to enforcement of UNSC Resolution No. 1267 and No.
1373, the ISIL (Da’esh) and Al-Qaida Sanctions Committee as well as. the
Counter-Terrorism Committee identify possible cases of non-compliance
and recommend to the UNSC the appropriate course of action to be taken.>*'
For non-compliance with counter-terrorism sanctions, the U.S. government
has designated Syria, Iran, and Sudan as state sponsors of terrorism.>** Such
designation by the US comes with economic sanctions relating to funds,
assets, trade, and investments.”"

Since the 9/11 terrorist attack in 2001 to the present, the UNSC has
issued fifty-one (51) Resolutions on terrorism* In its state practice, the
Philippine government has acknowledged the binding nature of UNSC
resolutions.> This Court has held that the Philippines is bound by
“snforcement measures decided by the Security Council for the maintenance
of international peace and security under Chapter VII of the Charter.”¢ It
went so far as to declare that a “directive by the Security Council” can create
a “non-derogable duty” on the part of the Philippines.*” The Philippine

539 UN Doe. S/RES/731, 21 January 1992, par. 3.

s UN Doc. S/RES/748, 31 March 1992, pars. 4 and 5.

541 UN Doc. S/RES/2368, 20 July 2017, pars. 47 and 97 and Annex 1. 'The official name of the Counter-
Terrorisnt Council is the “Sceurity Council Committee established pussuant to resolution 1373 (2001).7

342 Spe U.S. Departiment of Commerce. International Trade Administration. Interim Rule to 153 CFR Part
385. “Revision of Foreign Policy Controls on Exports to Syria, Iraq, Libya, and the Pcoplc’s Democratic
Republic of Yemen.” 45 F.R. 33955; May 21, 1980; U.S. Department of State. Sccretarial Determination
No. 8§4-3. “Determination Pursuant to Section 6(i) of the Export Administralion Act of 1979—1ran.” 49
F.R. 2836; January 23, 1984; Execulive Order 13067 (November 3, 1997 (50 U.S.C. 1701 F.R. 59989);
Exccutive Order 13400 (April 26, 2006; 71 F.R. 25483); and Executive Order 13412 {October 13, 2006; 71
F.R. 61369). Sudan’s designation was rescinded in 2020. It is notable that the UNSC vetoed a US dralt
resolution extending the designation ol Tran as 2 state sporsor of terrorisn.

513 Spe, for exampte, E.O. 13400 of Apr 26, 2006 which designated Sudan a state sponsor of terrorism and
declared that “ali property and interests in property of the following persons, that are in the United States,
that herealter come within the United States, or that are or herealter come within the possession or contro
of any United Stales person, including any overseas branch, are biocked and may not be transferred, paid,
exported, withdrawn, or otherwise dealt in.” .

54 The list is compiled by the UNSC Counter-Terrorism Committee Exccutive Directorate (CTED) and
can be Tound at https:.//www.un.{Jrg/sccuritycounciI:’ctc/contentfsccuriLy—cmmcii»rcsolutions.

545 Soe Scetions 2 and 3, 2003 RP-US Non-Surrender Agreement, Exchange of Notes No. BFO-028-03 7
13 May 2003; Exccutive Order No. 162, Implementing and Giving Lffect to UNSC Resolution 253 (1968),
December 20, 1908.

846 Tufiada v. Angara, 338 Phil. 546, 593 (1997).

37 Yinupa v. Ronulo, 633 Phil 538, 581-582 (2010); Almonie v. People, G.R. No. 252117, July 28, 2020,
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Congress has enacted laws implementing UNSC resolutions, especially on
terrorism.>*

The ATA itself declares under Sec. 3(b), (h), (m), Sec. 10, Sec. 25,
and Sec. 36 that it is implementing UNSC Resolution No. 1373 and “any
binding terrorism-related resolutions x x x pursuant to Art. 41 of the [UN]
charter.” Sec. 43(i) authorizes the ATC to take appropriate “action on
relevant resolutions issued by the UN Security Council acting under Chapter
Vil of the UN Charter.” These provisions adopt preventative measures
against terrorism, consistent with the requirements of the UNSC. Sec. 27 on
the preliminary order of proscription and Sec. 29 on detention are avowedly
preventative in purpose. Sec. 16 to Sec. 20 prescribe rules on surveillance
for the purposc of prevention.

The Senate deliberations on the ATA reveal that the turning point in
counter-terrorism legislation in the Philippines was the 2017 Marawi
siege.”® The necessity to regulate, if not criminalize hitherto, innocuous acts
in order to prevent violent acts of terrorism was highlighted by the Marawi
siege where foreign terrorists beefed up the ranks of local terrorist and
radicalized resident. Access to funding and equipment allowed them to hold
off the government for several months.?" '

It should be borne in mind that, at this stage, these findings are limited
to the binding effect of resolutions issued by the UNSC in exercise of its
Chapter V and Chapter V1I powers. T hese findings are not conclusive on the
issue of whether the ATA, as a legislation giving effect to UNSC
resolutions, violates the Constitution.

Based on these additional international law perspectives, 1 add to my
carlier conclusions (on the presumptions of validity and regularity that the
ATA enjoys, and the level of scrutiny it descrves) that this Court should
adopt not only a balanced approach but a flexible one within the limits of the
law, to allow the ATA to achieve its aims and objectives and thereby comply
in good faith with its international obligations.

It is significant that none of the surviving petitions has denied that the
State has a compelling interest to prevent and combat terrorism as an evil
endangering the nation and its people. In terms of compliance with our
international anti-terrorism obligations, 1 add as a last point on this topic the
consequences should we be remiss in our compliance.

18 R_A. No. 10168, supra nolc 365; Republic Act No. 11521, An Act Further Strengthening the Anti-
Money Laundering Law, Amending for the Purposc Republic Act No. 9160 29 January 2021; R.A. No,
10697, supra note 515.

9 Memorandum Part 1, pp. 68-71.

30 1k at 35-37.
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Well-enshrined in public interational law is the principle of pacta
sunt servanda expressed as a trealy obligation under Sec. 26 of the Vienna
Convention on the Law of Treaties, which was ratified by the Philippines on
15 November 1972. Accordingly, the Philippines must comply with its
international obligations in good faith.””" We have emphatically held in a
long line of jurisprudence that treaties are binding on the Philippines further
to Sec. 2, Art. 11 of the 1987 Constitution, which provides that the country
“adopts the generally accepted principles of international law as part of the
law of the land.”2 Sec. 21, Art. VI further provides a constitutional
mandate on the validity of treaties or international agreements concurred in
by at least two-thirds of all the Members of the Senate.

In Bayan v. Zamora,*> the Court explained the import of compliance
with international law obligations, thus:

As a member of the family of nations, the Philippines agrees 10
be bound by generally accepled rules for the conduct of its international
relations. While the international obligation devolves upon the state and
not upon any particular branch, institution, or individual member of its
government, the Philippines is nonetheless responsible for violations
committed by any branch or subdivision of ils government or any official
thereof. As an iniegral part of the community of nations, we are
responsible 1o assure that our government, Constitution and laws will
carry oul our international obligation. Henee, we cannot readily plead the
Conslitution as a convenient cxcuse for non-compliance with our
obligations, dutics and responsibilities under international law.

Beyond this, Article 13 of the Declaration of Rights and Duties of
States adopted by the International Law Commission in 1949
provides: “Every Stale has the duty to carry out in good faith ils
obligations arising from freaties and other sources of international law,
and it may not invoke provisions in ifs constitution or ifs laws as an
excuse for failure to perform this duly. 35 (emphasis in the original)

A state, by act or omission, which breaches an international
obligation, also incurs state responsibility due to the existence of an
internationally wrongful act. This much is provided under the Articles for
the Responsibility of States for Internationally Wrongful Acts, which is a
work of codification of international law by the International Law
Commission under the auspices of the United Nations.>>

As fully discussed above, the Philippines has an international
obligation to accept and carry out the decisions of the Security Council,

5 At 26 of VCLOT in full provides: “Lvery treaty in force is binding upen the partics (o it and must be
performed by them in good faith.”

552 See e.g. Pangilinanv. Medialdea, GLR. No. 240954, March 16, 2021.

353 306 Phil. 623 (2000).

354 1d. at 661-062..

555 [nternational Law Comumission, Responsibility of Stales for Internationally Wrongful Acts, United
Nations General  Assembly  Reso.  No.  56/83, 12 Docember 2001,  available  al:
I]Ltps://]egal.un.org/ilc/lcxts/insimmcnta}'cnglishf’drzlFt“_arl:icics/‘)k 6_2001.pdl
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including taking all necessary steps to prevent the commission of terrorist
acts and punishing acts related to terrorism such as financing; support,
facilitation, participation, or attempt to participate in the financing, planning,
preparation or actual commission of terrorism; incitement to or glorification
of terrorism; and entry or transit of foreign terrorist fighters, among, others.
The provisions of the ATA show the country’s good faith compliance to the
UN Charter and related instruments as a member of the international
community.

Terrorist organizations do not respect geographical boundaries and
territorial limits, precisely why no less than a collective effort of the whole
international community is needed to combat it. Declaring ATA as
unconstitutional has transcendental consequences not just for the country,
but on other states as well. Of equal import are the consequences, legal and
socio-economic, of invalidating an act of Congress, which is essential to the
country’s compliance with ils international obligations.

Further to the legal implications of a breach of international law
obligation, this Court recognizes the devastating consequences of not taking
all necessary steps in the fight against terrorism. Not only arc we
endangering the state’s preservation, but we also become complicit in the
furtherance of terrorist goals if we allow their ignoble goals to fester within
our shores. This, in turn, affects international relations and our ability to
contribute to international peace and security.

C. Third Basic Premise: the ATA is a Penal Law
A third premise for us is the nature of the ATA as a penal law.

This Opinion has already detailed the development of the
criminalization of terrorism in the Philippines in the preceding paragraphs,
specifically in the section entitled “Second Basic Premise: The ATA is in
compliance with the Philippines’” international obligations.” Nonetheless, to
stress what terrorism is and how it is continuously evolving, We draw
attention, too, to its development over the years, both in its nature and scope.

Before terrorism was highlighted nationally and internationally, acts of
terrorism in the Philippines were confined to armed individuals coercing
election officials to manufacture votes favoring particular candidates,> or

taking hostages for ransom.”’

By the turn of the current century, terrorism in the country had taken an
increasingly horrific and ideological turn, such as the remote-controlled

336 Supchez v. COMELEC, supra nole 474 at 625-632.
357 people v. Saleedo, supra nole 506.



Concurring and Dissenting Opinton 128 G.R. No. 252578

bombing in 2005 of a passenger transport in the middle of the financial
district, allegedly to “show x x x anger towards the Christians.”>>*

Other notorious incidenis are mentioned above and need not be
repeated here. Suffice it to say that terrorism’s notoriety in our counlry
peaked in 2016 when homegrown and foreign terrorists laid siege to Marawi
City in order to transform it into a satellite of the Islamic State.>

The recent fall of Afghanistan to the Taliban is of note — a Middle East
development that could have ripple effects on our country, in the way that
developments in that part of the world before had affected our terrorist
situation.

As previously mentioned, David v. Macapagal-Arroyo™® stressed the
need to criminalize terrorism because, in said case, the lack of legislation
defining terrorism as a criminal act was raised as a ground to nullify General
Order No. 5, a police power measure. General Order No. 5 called upon the
“Armed Forces of the Philippines (4FP) and the Philippine National Police
(PNP) to prevent and suppress acts of terrorism.” Responding to the
objection raised, the Court declared that “Congress has yet to enact a law
defining and punishing acts of terrorism,” and, on this premise, declared the
phrase “acts of terrorism” in General Order No. 5 to be vague and
unconstitutional '

Consequently, when the FISA®# defined terrorism, it sought to avoid
vagueness by referring to acts that were then defined criminal offences under
the Revised Penal Code and under special penal laws, and added as an
clement that the purpose of these crimes is to sow a “condition of
widespread and extraordinary fear and panic ... among the populace to
coerce the government to give in to an unlawful demand.™® In effect, the
government still relied on cxisting penal laws as the principal means {o

punish acts of terror.

The penal character of the ATA appears as early as its subtitle which
states that it “prokibit(s) and penalize(s) terrorism.” This intent is made clear
and express under its Sec. 2 which makes it a policy of the State “fo make
terrorism a crime...”

Clear and established legal implications arise from the ATA’s penal
character, the first of which is that the ATA is not subject to a facial
challenge (as this challenge is described and discussed above). Thus, the

538 people v. Janjalani, 654 Phil. 148, 168 (2011).

559 (J.S. Statc Department, COUNTRY REPORTS ON TERRORISM 2017 (Burcau of Counierierrerism),
pp. 60-62, 80.

369 Supra nole 9.

S8, at 741-742 and 796.

362 Bffective July 15, 2007.

363 Sec. 3 of the HSA.
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ATA - because it regulates acts and conduct - can only be examined through
an as-applied challenge. Inasmuch as it applies to speech, such speech is
integral to criminal conduct. Hence, it is not subject to a facial challenge but
to an as-applied challenge.

II. The ATA — its objectives and approaches

The ATA - by intent and by what it provides - has been an effort to
address the HSA’s weaknesses and its deficiencies and is our country’s
direct response to our international obligation to address terrorism within our
borders.

It defined “terrorism” in more concrete and far stronger terms. Its
Declaration of Policy (Sec. 2) provides the lenses from which terrorism and
the ATA’s terms can be viewed and understood. It provides:

SECTION 2. Declaration of Policy. — Tt is declared a policy of
the State to protect life, liberty, and property {rom terrorism, to condemn
terrorism as inimical and dangerous to the national security of the country
and to the wellare of the people, and to make ferrorism a crime against the
Lilipino people, against humanity, and against The Law of Nations.

In the implementation of the policy stated above, the State shall
upbold the basic rights and fundamental liberties of the people as
enshrined in the Constitulioi.

The State recognizes that the fight against terrorism requires a
comprchensive approach, comprising political, economic, diplomatic,
military, and legal means duly taking into account the root causes of
terrorism without acknowledging these as justifications for terrorist and/or
criminal activities. Such measurcs shall include conflict management and
post-conflict peace building, addressing the roots of conflict by building
state capacity and promoting equitable cconomic development.

Nothing in this Act shall be interpreted as a curlailment, restriction
or diminution of constitutionally recognized powers of the executive
branch of the government. It is lo be understood, however, that the
exercise of the constitutionally recognized powers of ithe executive
department of the government shall not prejudice respect for human rights
which shall be absolule and protected at all tumes.

This Declaration unequivocally lays down the purpose and the very
spirit or raison d’etre behind the ATA as the congressional response to
terrorism. This, in fact, is the government’s response that the Executive
branch must implement and the Judiciary must observe and respect in
interpreting any ambiguity.”**

301 As early as 1921, the Court had already declared in Borromee v. Mariano (41 Phil. 322 [1921]) that “the
cardinal rule of stalutory construction requircs the courl (o give efTect o the general legislative intent if that
can be discovered within the four corners ol the Act.”
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The Court explained the rationale behind the use of a policy
declaration as an interpretative tool in Sarcos v. Castillo,*” where the Court
said:

It is fundamental that once the policy or purpose of the law has
been ascertained. effect should be given to it by the judiciary. I'rom Ty Swe
v. Hord, decided in 1909, it has been our constant holding that the choice
between conflicting theories fulls on that which best accords with the letter
of the law and with its purpose. The next year, in an cqually leading
decision, United Staies v. Toribio, therc was a caveal against a
construction that would tend “to defeat the purpose and object of the
legislator.” Then came the admonition in Ricra v. Palmaroli, against the
application so narrow “as to defcat the manifest purpose of the legislator.”
This was repeated in the latest case, Commissioner of Customs v. Callex,
in almost identical language.®®® (citations omitied)

In numerous cases,”’ the Court considered a statute’s Declaration of
Policy to determine the purpose of, or the legislative intent behind, the law.
The declaration of policy reflects the essence of the law; it is the statement
of its guiding principle, the purpose and necessity for its enactment.”®®

A close examination of the ATA’s Declaration of Policy readily
reveals the State’s three-fold aims and its policy against terrorism:

1. To protect life, liberty, and property from terrorism;

2. To condemn terrorism as inimical and dangerous to the
national sccurity of the country and to the welfare of the
people; and

3. To make terrorism a crime against the Filipino people,
against humanity, and against The Law of Nations.

363 136 Phil. 244 (1969).

366 Id. at 252-253.

S67 In Manalo v. Sistoza (371 Phil. 165 [(1999]), the Court relied on the Declaration of Policy in R.A. No.
6975 (the Department of the Interior and Local Government Act of 1990} to bolster its finding that “the
police force is different from and independent of the armed forces and the ranks in the military are not
similar to those in the Philippine National Police.”

In Executive Secretary v. Southwing Heavy Industries, Inc. (518 Phil. 103, 120 [2006]), the Court held
that the purpose of R.A. No. 8800 or the Safeguard Measures Act is found in its declaration of policy. On
this basis, thc Courl concluded that “[t]here are thus explicit constilulional and statutory pennission
authorizing the President to ban or regulate itmpottation of articles and commaodities into the country.”

In Garcia v. Judge Drilon (712 Phil. 44, 90-01 [20137), the Court referred to the Declaration of Policy
of R.A. No. 9262 (the Anti-Vielence Against Women and Their Children Act of 2004) to determine
whether the distinction between men and women is gerinane Lo ils purpose. ‘

In Bagumbayan-VNP Movement, [nc. v. COMELEC (782 Phil. 1306, 1321 [2016]), the Court found that
the Commission on Elcctions” act of rendering inoperative the Voler Verification Paper Audit Trail feature
of the vole-counting machines ran contrary to the stated policy of Republic Act No. 8436, as amended by
Republic Act No. 9369, since the law considered a policy of the stale that the votes reflect the genuine will
of the People,

368 Gepying v. De Lima, 829 Phil. 691, 724 (2018).



Concurring and Dissenting Opinion 131 G.R. No. 252578

Thus, disclosing the congressional intent to fight terrorism through a
comprehensive approach that nevertheless must uphold the basic rights and
fundamental liberties of the people as enshrined in the Constitution. This
comprehensive approach takes into account a wide range of activities In
Philippine society — political, economiic, diplomatic, military, and legal
means — while decrecing in unmistakable terms that “human rights x x x
shall be absolute and protected at ail times,”* cven in the exercise by the
executive department of its constitutionally recognized powers.

Under these terms, the ATA is clear on —
(1) what it means.and what it covers;
(2)  the aims it intends lo achieve,
(3)  the areas of its operations; and
(4)  the limits it imposes in its implementation.

It, thus, aims to protect life, liberty, and property by following and
fighting terrorism to the extent it defined in the areas it listed. It further
characterizes terrorism for what it is - inimical and dangerous to national
security and to the welfare of the people; and identifies it as a crime not only
against the Filipino people, but against humanity and the Laws of Nations.

As wrilten, therefore, the ATA uses a comprehensive approach that
covers practically all aspects and stages of terrorism — before it takes place
(prevention, deterrence, planning, and preparation); the tools and measures
to address terrorism (international linkages, regulation of foreign fighters,
designation, proscription, surveillance, and investigation); the act of
terrorism itself (that includes its definition, the liability of persons who may
be involved in terms of conspiracy, proposals, inciting to terrorism,
recruitment and membership, and all stages of its commission from attempt
to consummation); as well as the post-terrorism stage (that includes
investigation, arrest and detention, retribution, and rehabilitation).

The ATA, significantly, has incorporated safeguards against abuses
that could be committed in the course of enforcement, and for the protection
of constitutional rights. The ATA, therefore, while proceeding against
terrorism, at the same time takes pains to ensure that its terms shall be
properly used by those empowered to enforce i.

From these perspectives — as shown and confirmed by iis own
provisions — the ATA is a very comprehensive statute that covers terrorisim

36% Qe 2, ATA.
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from its inception and preparatory stage, all the way to its punitive post-
consumination stage.

Given the ATA’s professed objective of covering all incidents of
terrorism, this law should be read and understood in its totality rather than
isolating its various parts and considering them as stand-alone provisions;
every part should be related to the whole to fully understand the law’s

thrusts and objectives.

In particular, the ATA’s definition of terrorism in its Sec. 4 should be
read and understood in its totality, not in terms of specific terms or provisos
dissociated from the whole. Its Implementing Rules and Regulations (IRRY"
should be considered as executive directives to the executive branch,
particularly to law enforcers, for the implementation of the ATA. They are
there as well for the guidance of the public - as ATA companion reading
materials to fully understand how the government seeks to combat terrorism.

This IRR, incidentally, is not being questioned before Us in the
present petitions. The Court, therefore, does not need to pass upon the
validity of any of its provisions. For now, it is simply evidence of how the
government understands and  interprets the ATA for purposes of
implementation. Sufficient occasions and opportunitics should exist in the
future for this Court to pass upon this IRR in the future cases where concrete
facts are before Us, to which the ATA and its IRR have becn applied.

The ATA’s wide coverage is a policy choice that Congress has made
and is not for this Court to question for as long as it does not intrude into
areas that are outside of the conderns of Congress in battling terrorism.

None of the petitioners appear to have any active concerns in this
regard although there are some faint echoes of objections to the preventative
measures made available even before an actual attack materializes.””!

These echoes should not be heard for obvious reasons and in light of
the lessons the country has learned so far from the HSA — when the bombs
explode, the government might have alrcady been remiss in its duties;
terrorism has struck and people could already be dead or dying. Like the
government, We choose to assume the risks that prior preparation entaifs
and, accordingly, read the Constitution with these thoughts in mind.

570 mplementing Rules and Regulations of Republic Act No. 11479, otherwise known as “Anti-Terrorism
Act of 20207, promulgated on October 14, 2020.

57! For instance, petitioners in Coordinating Council for People’s Development and Governance, Inc.,
represenied by Vice-President Rochelle M. Porras v. President Rodrigo R. Duterte (G.R. No. 253242)
arguc that the preliminary order of proscription under Sections 26 and 27 of the ATA is uncenstitutional
because the probable cause delermination is based on a lutire evend, which may or may not happen, since it
is issued in order 1o prevent the commission of terrorism. There is, as yet, no actual crime. Thus, such
determination could never be based on facts or physical evidence. (Petition, G.R. No. 252585, pp. 56-67.)
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On the whole, T do not sce any intrusion into the ATA of extraneous
matters not reasonably linked to terrorism and that the government has no
reason to include within its terms. Thus, the objections I shall focus on —
from the prism of police power and due process — relate only to the
reasonableness of ATA’s measures in battling terrorism. |

What the Declaration of Policy and the terms of the ATA clearly
disclose is that it is a penal law that addresses and penalizes terrorisn. As
discussed above, the ATA is therefore not subject to a facial challenge, only
to an as-applied challenge based on actual violations of its provisions.

111. The ATA definition of terrorism
A. The origin of the ATA definition of terrorism

Terrorism, as the ATA presents it, is not a canned definition simply
lified from other terrorism laws.5™? Like obscenity that, in the words of one
U.S. Supreme Court Justice is hard io define but is obvious when seen,
everyone knows and can recognize terrorism for what it is, but its definition
has so far eluded universal unanimity. National interests, circumstances, and
views vary among nations such that no one specific definition has been
universally accepted.”™

572 Transcript of the February 3, 2019 Senate Deliberations, pp. 10-26.

Transcript of the August 13, 2019 Senate Deliberations, pp. 47-48:

XX XX

THE CHAIRPERSON (SEN. LACSON): Thank you, Secrctary Honasan.

Aciually, our definition, at least in our version, is culled from several deflinitions from other jurisdictions,
pinagsama-sama. We consolidated, and most of them are similar naman in most aspecis. So we came up
with our own definition of a Lerrorist act or terrorism based on what we gathered from the definitions of
other jurisdicticns like Australia, United States, France, Singaporc, marami, cven during international
conventions, and most of these inpuls also came from sccurity officials so pinaghalo-halo namin.
Sponsorship Speech of Senator Panfilo Lacson during the October 2, 2019 Senale Deliberations, pp. 29-30.
513 Used by U.S. Supreme Court Justice Potter Sreward to describe his threshold test for obscenity in
Jacobellis v. Qhio, 378 U.S. 184 (1964).

57 Transcript of the January 21, 2020 Scnate Deliberations, pp. 14-15:

Senator Drilon: x x x Now, in intcrnational law, there is yct no precise definition of terrorism, is thal
correct?
Senator Lacson: That is correct, Mr. President. As a matier of fact, thore are at least 10 delinitions.

Senator Drilon: | am sorry, Mr. Presidont?
Senator Lacson: There are at least 10 definitions of terrorism, Mr. President.
Senator Drilon: From my readings, there are over a hundred definitions of what constitutes terrorism.
Senator Lacson: There are over 109 definitions. | stand corrceted, Mr. President. :
XXXX '
In Terrorism - The Definitional Problem (36 Case W. Res. J. Int'l L. 375 (2004) Available al:
https://scholarlycommUns.iaw.case.edu/jil/volS(y/ iss2/8), Schmid, A. stated the “Controversial Isstics
regarding the Definition of Terrorism™ as follows:
. “Whether or not the term “terrorism” should apply to the actions of Governments/States in the
same way (hat il applies to the actions of non-State groups.
2 Whother or not one should differentiate betweon terrorism and the rights of peopies to scll-
determination and to combat foreign occupalion.
3. Whether or not to include activities of national armed forces in the excreise of their official
duties and during armed conflicts 1f these are “governcd” by or “in conformity with” international
law.
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The ATA (like other national laws on terrorism) gravitates around the
UN Security Council issuances as this body has taken the lead in tighting
terrorism at the international level and has cascaded its efforts to the
different national jurisdictions.”” Prevention, control, and action against
terrorism and terrorists, however, are largely up to the various national
jurisdictions to undertake through their own local laws, with significant
assistance now from the international community.””

This is the reality that we and all other countries should recognize:
although the international community provides assistance, the initiative,
focus, and continued maintenance of vigilance and efforts against terrorism
are our own as a sovereign nation.

4. Whether or not to include the activities of national armed forces related to their polential usc

of nuclear weapons (since atomic weapons are almost by definition terrifying).

5 The issue of the relationship of the comprehensive convention to existing and future counter-

terrorism freaties.” {citation omitted)
He stated that “[1[hese are the principal contentious issues within the United Nations which stand in Lhe
way of arriving at a universal definition of terrorism. The two main issues that obstruct progress are,
however, ‘state terrorism’ and the “struggle for national liberation” - both of thein related to the Palestinian
question and to the question of Kashmir.” (Alex Schumid, Terrorism - The Definitional Problem, 36 Case
W. Res. J. Int’] L. 375 (2004) Available at: hLtps://sc[mlarlycommons.Iaw.casc.edu/ji[.’vol36/i552/8)
575 Sponsorship Speech of Senator Panfilo Lacson during the October 2, 2019 Senate Deliberations, pp. 27,
32
Senator Lacson:
XXX .
As a responsible member of the intcrnational community, there is a clear need for us (o amend the Human
Security Act in order to more effectively implement relevant United Nations Security Council resolutions,
meet intermational and regional standards on anti-tcrrorism laws; and fulfill statc obligations as a United
Nations member state. We need a legal framework for anti-terrorism that is clear, concise, balance[d], and
rational which is the very backbone of this measurc under consideration.
KX XX

At this point, Mr. President, allow me to discuss in detail the transnational nature of (errorism. As

a responsible member of the community of nations, we are duty-bound to improve upon our laws towards
ensuring that we are able to implement United Nations Security Council resolulions, mect international
standards, and fulfill state obligations with the United Nations. X X X
57 A forward-looking, preventive and well-funded criminal justice strategy against terrorist violence
requires a comprehensive system ol substantive offences, investigative powers and techniques, evidentiary
rules and international cooperation, The goal is to proactively inlegrate substantive and procedural
mechanisms 1o reduce the incidence and severity of terrorist violence, and to do so within the strict
constraints and protections of the criminal justice system and the rute of law. There can be signilicant
accompanying challenges, however, especially for less well-rosourced States, to implement afl the
recommended measures For law enforcement and eriminal justice systems together with the requisite levels
of technical capaciiy.
Criminal justice systems have approached these challenges dilferently, depending on their legal teadition,
their level of development, their relative institutional sophistication and their own cultural circumstances.
In some instances, a perceived urgent need to respond to a specilic threat has led States Lo improvise new
criminal justice approaches, which risk contravening tecognized international human rights instruments and
normative standards. Furthermore, there is scope for strengthening the capacity and elfecliveness of
national legal and criminal justice systems in many States to cooperale at the international tevel with a
variety of rule of law-bascd counter-terrorism initiatives. This has resulied in additional stress being placed
on the already Hmited capacily of many criminal justice systems and has perhaps weakened or
compromised their ability o function within basic rule of law and human rights principles.” ({United
Nations Office on Drugs and Crime. UAl University Module Series: Counter-Terrorism, Module 4
Criminal Justice Responses to Terrorism (July 2018} at hitps://www.unodc org/edj/en/terrorism/module-
4/key-issues/criminal-justice-responses. i)
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B. The Influence on the ATA of Past Experience

The ATA, though taking cues from the UN lead, is the result of our
own past sad experiences that were parily duc to the weakness of our initial
effort — the HSA. Thus, the terms of the present ATA are driven by the need
to remedy the HSA's delects and deficiencies that, as our law enforcers
bitterly remember, only produced ouly onc conviction and one
proseription in the 13 years that it was in effect.””

C. Removal of Predicate Crime as Foundation

The first to go in re-formulating the approaches to terrorism under the
ATA were the predicate crimes that the HSA recognized as the means to
commit terrorism.”’®

Under the ATA, Congress saw no point and no need to go to the
process of proving predicate crimes as basis to secure a terrorism convictiorn.
It thus opted to directly define the acts that constitute terrorism without any
reference (o established predicate crimes. The change is conceptual one; the
oid thinking was initially focused on predicate crimes to which the element
of fear and terror were added to constitute the crime of terrorism. This was
the punitive approach that focused on identifying the act of terrorism and
mainly penalizing the terrorists after they have done their worst, ie., after
the attack had happened and deaths, injuries, and damages had been sown.
The big conceptual leap under the ATA is to bypass these predicate crimes
and to define terrorism directly by stating what it is and what Congress seeks
to address and prohibit. Another significant step is to view terrorism
preventively, i.e., to give primacy to the prevention of terrorist attacks from
happening and to grapple with terrorism even before an attack happens to
every extent possible.

571 See Transcript of the November 27, 2018 Senale Deliberations, pp. 5-6; Transcript of the August 13,

2019 Senate Deliberations, pp. 31-33; and People of the Philippines v. Nur A. Supicn, e al., Criminal Casc

No. 1305, Regional Trial Court of Taguig City, Branch 70.

578 In defining Terrorism, Sec. 3 of the HSA fisted the following predicate crimes:

Arlicie 122 (Piracy in General and Mutiny in the [igh Scas ot in the Philippine Waters);

Article 134 (Rebellion or Insurrection);

Article 134-a (Coup ¢’Etat), including acts comuitted by private persons;

Article 248 (Murder);

Axticle 267 (Kidnapping and Serious [llegal Detention);

Article 324 (Crimes Involving Destruction), or under

(1) Prosidential Decree No. 1613 (The Law on Arson);

(2) Republic Act No. 6969 (Toxic Substaiices and Hazardous and Nuclear Waste Conirol Act of
1990);

(3) Republic Act No. 5207 (Atomic Energy Regulatory and Liability Act of 1968);

(4) Republic Act No. 6235 (Anti-Ifijacking Law);

(5) Presidentiaf Docree No. 532 (Anti-Piracy and Anti-Highway Robbery Law of 1974); and,

(6) Presidential Decree No. 1866, as amended (Decree Codifying the Laws on ltlegal and
Unlawlul Possession, Manufacture, Dealing in, Acquisition or Disposition of Fircarms,
Ammunitions or Explosives)

e RO T
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D. Criminalizing all terrorism-related acts

The ATA, therefore, considers terrorism from all angles and {rom all
its stages — from inception to post-consummation, from anywhere around the
world, and by all terrorists whether Filipinos or foreigners. The ATA thus
covers terrorism-related acts that happen way before an attack takes places;
acts on or about the time an attack is happening; and acts after the attack

happens.

Another way of putting it is that the ATA covers all activities that
may contribute to, attend, facilitate, hasten, aggravate, or intensify a terrorist
attack by addressing them separately from the terrorist attack itself. These
are the reasons behind the present ATA Arts. 5 to 12 criminalizing
preparatory, contemporancous, and subsequent acts: they prevent future
attacks from happening by nipping them in the bud, so to speak.

I. Terrorism in formula form: Terrorism = Act + Intent + Purpose
(Natare & Context)

To define terrorism, the ATA did not depart from the common
understanding of terrorism but refined its definition by clarifying that its
core or starting component is an “act” (in strict legal terms, an “overt act”
that metamorphoses into terrorism when attended to by infents and purposes
specific to the nature of terrorism.)

~In this manner, the definition of terrorism immediately leaves the
generality of an innocuous “act” by delining it through its “infent” or
intended resulf — to cause death, injury, or destruction to property and other
specified results. Thus, the infent is a material defining component of
terrorism and directly links it to the perpetrator as the intent is his.

The first question to ask, therefore, relates to the perpetrator’s intent
or intended result, based on his overt act itself if this act is strongly
suggestive of and could be the basis of a presumed intent. This kind of
approach, of course, may not often be fruitful and could be a big cause for
objection against the ATA as between an overt act and the intent to kill,
injure, or destroy could be a big wide gap.

To cite an example, the possession of a gun or a bomb is not, by itsell,
indicative of any terroristic intent and would require more indicators of
intent before it could be labellad as terroristic in intent, their illegal
possession being a crime in itself.

In contrast, the act of planting a time bomb at a subway flower garden
is an altogether another story as the series of acts (the possession of the
bomb + the act of planting it, properly primed and timed) could already be
indicative of terroristic intent.

\"'w
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This example only goes to show that an act which is generally, neutral
requires more in terms of surrounding circumstances or other additional acts
to be considered and examined in order to arrive at the perpetrator’s intent to
kill, to seriously injure, or to destroy.

This reality has given rise to the petitioners’ objections based on lack
of standards in the definition of terrorism — a very valid objection if the
definition stopped at this point. But even at this point, the generality of an
act is already delimited when the intent is considered as this intent is very
specific — to kill, to injure, or to destroy.

Interestingly, the HSA could also be said to be suffering from a
problem of the same nature even if it requires a predicate crime as its jump
off point to arrive at the conclusion that terrorism is present. The HSA
likewise requires that, aside from the predicate crime, the intent to sow fear
or panic, among others, would have to be established separately from the
intent specific to the predicate crime.

Thus, under the HSA, two kinds of intents must be considered — the
intent to commit the predicate crime (a must in considering every criminal
act) and, subsequently, the intent to sow fear or panic that presumably is
deduced from the resulting predicate crime or from surrounding
circumstances as indicated by extraneous evidence.

To remedy this HSA situation, the ATA introduced its present
definition that further narrows down the punishable “act” by requiring that
this be supported by an expressly provided purpose, as gleaned from the
nature and the context of the act — to intimidate the general public or a
segment thercof; to create an atmosphere or spread a message of fear; fo
provoke or influence by intimidation the government or any international
organization; or seriously destabilize or destroy the fundamental political,
cconomic, or social structures of the country; or creale a public emergency
or seriously undermine public safety.

This is a powerful limiting factor when added to the intent-defined
overt act and is rendered operationally feasible by expressly particularizing
that the purpose can be discerned from the nature of the act itself, or from its
context or surrounding circumstances — ie., the circumstances that precede,
surround, or takes place together with the act itself. Thus, the author of the
act, the persons, or the public affected by the act, and the event itself can
lend character to the act te define it for what it really is.

The questions to ask in considering an act under these limitations are
the questions a newspaper reporter always asks in examining an event or
picce of news to be reported — what, when, where, how, why and to what
extent? 1f the answers carry neither relational links to the intent under the
first question nor to the listed purposes, then a questioned act cannot be




Concurring and Dissenting Opinion 138 G.R. No. 2525738

terrorism (although it can constitute another illegality, as in the casc of
illegal possession of firearms pointed out above).

Viewed from these perspectives, the “act,” even a seemingly
‘nnocuous one that a viewer starts out with, can change depending on the
attendant intent and purpose (as determined by its nature and context).

Thus, to say that the ATA is overbroad or vague because it refers to
any “act” may be correct, but only up to a certain point; the act does not
become terrorism unless the elements of intent and purpose are thrown in.

Based on this undersianding, the more accurate statement is that
terrorism under the ATA. is intent- and purpose-based — a big conceptual
change from the HSA's effects-based approach that looked back to the
terrovist and his acts after the terror act had happened.

F. Separate criminalization of preparatory and related acts

The criminalization of acts that, by their nature, are preparatory (o
defined crimes, is not a new approach in our system of laws. The crimes of
Proposal to Commit Rebellion and Inciting to Rebellion are prime examples
of crimes related to, but are separate from, the crimes of Rebellion and
Sedition defined and penalized under the Revised Penal Code, Arts. 136 (as
amended by R.A. No. 6968, known as Coup d’Etat Law, and R.A. No.
10951) and 138, respectively. So are the following crimes under the same
Code: Conspiracy and Proposal to Commit Treason (Art. 115, as amended
by R.A. No. 10951), Conspiracy to Comunit Sedition (Art. 141, as amended
by R.A. No. 10951) and Inciting to Sedition (Art. 142, as amended by R.A.
No. 10951). These crimes cease to be preparatory acts in legal contemplation
but become full crimes in themselves that are related to a main evil that the
law seeks to guard against.

Arguably, an objector to this mode of examining an act may still go
further and deeper by asking not only for nature and context of the act that
point to the intent to kill, injure, or destroy, but by directly asking for fixed
quantified standards, perhaps in numerical terms, as some of the petitions
have done. '

For example, a petition asks what an “extensive” damage is; how
“serious” should destabilization or destruction be, or what constitutes
“public emergency.” Should the term “public” extend only people at the
EDSA; in the whole of Manila; or in the whole country?

It is pointless to go into this kind of nitpicking that at times goes into
the level of absurdity because the answers can be found or are obvious from
the application of common scnse or the general knowledge that Filipinos, n
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this day and age, generally possess. They are obvious, too, from a reading of
the ATA as a whole and not in isolated bits and pieces.

‘What appears certain is that all that the Constitution would require, for
due process purposes, is that the elements that the law contain should be
fixed and determinable in order not 1o offend duc process. I stress in this
regard the quality of being “determinable,” not determinate as the petitioners
appear to demand.

To be “determinable” means capable of being ascertained from a
reading of the law itself and, without significantly departing from its
specified elements, what the law means or requires.

Determination can be made using the wording of the law as standard
and applying common knowledge of things, ordinary usage in the
community, or the usual accepted understanding of how human activity
operates, all applied using our “common sense” or the “sound and prudent
judgment based on a simple perception of the situation or facts™" or the
“the basic level of practical knowledge and judgment that we all need to help
us live in a reasonable and safe way.”?%".

A law intended for general application cannot be more specific than
this standard as the law and its definition apply to people of differing
circumstances who would all be expected to understand the coverage of the
law because they are patent, obvious or can at least be readily ascertained.

In other words, a law that provides for a less determinable standard
would suffer from vagueness as the law’s terms would escape common
understanding. On the other hand, if the law would be more specific, then
the intent of Congress to legislate a general law would suffer; people,
otherwise imiended to be covered, could be excluded from the law’s
coverage.

To address this situation, a reasonable reading of the Constitution and
usual experience require only the availability of a least common
denominator among the different people to which the law is intended to
apply. This least common denominator is the understanding of the law using
people’s common sense.

In the context of terrorism, common sense tells everyone what death,
injury, or destruction means and these are the terms that would qualify an
“act.” The prohibition against killing is a rule that everyone of ordinary
knowledge about life should know intuitively or by informatiog.

59 Merriam-Webster  Dictionary. common  sense  (undated) at  https:/www.merriam-
webster.com/dictionary/common%a20sense. :
40 Cambridge Dictionary. common sense (undatcd) at

hips://dictionary.cambridge.org/us/dictionary/english/common-sense
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Crimes described under these terms are penalized by our established
laws which have been accepted, without any detailed explanation in the law
“iself of what all the individual terms used in the law mean or connote.
Acceptance comes because the terms are self-explanatory or are gencrally
understood through established common usage or common Sense.

To be sure, explanations, however detailed they might be, could be
useless to those who do not conceptually want to accept the ATA for thetr
individual or personal reasons; rone can be so blind as those who do not
want to see.”®'

In defining rebellion and coup d'etat, for example, the Revised Penal
Code simply provides:

Art. 134. Rebellion or inswrection; FHow committed. — The
crime of rebellion or insuircction is committed by rising publicly and
taking arms against the Government for the purposc of removing (rom
the aliegiance to said Govermment oOT its laws, the territory of the
Philippine Islands or any part thereot, of any body of land, naval or other
armed forces, depriving the Chief Executive or the Legisiature, wholly or
partially, of any of their powers or prerogatives. (As amended by R.A.
6968).

Article 134-A. Coup d’etat; How commiltcd. — The crime of
coup detat is a swift.altack accompanicd by violence, intimidation,
threat, strategy or stealth, dirccted against duly constituted authorities of
the Republic of the Philippines, or any military camp or installation,
communications network, public utilities or other [acilities needed for
ihe excrcise and continucd possession of power, singly ot simultaneously
carried out anywhere in the Philippines by any person or persons,
belonging to the military or police or holding any public office of
cmployment with or without civilian suppott or participation for the
purpose of seizing or diminishing state power. (As amended by R.A.
6968).

without raising questions about the validity of the law because of the use of
the terms “rising publicly,” taking up arms,” or “removing allegiance” and
what they exactly mean, or what “power or prerogatives” include. In the
same manner, there could be no question on what constitutes a camp or how
big it should be or how many soldiers it should house to be considered a

camp.

In any case, under the ATA, nature and context should be sufficiently
precise for a person to know the prohibitions the law carries as these will
define whether his act falls within the coverage of the law.

81 Jeremiah 5221 (King James Version): “Hoear new this, O foolish people, and without understanding,
which have eyes, and sce not, which have ears, and hear not.”
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Intent, of course, is another matter as it cannot refer to purely internal
intent, particularly from the prism of enforcement. In [aw, intent — reckoned
at the time of an “act” and without knowing its results — must be supported
by material evidence or matlers that can be perceived or deduced, either
from the act itself, or from surrounding circumstances as shown by material
evidence. Jurisprudence, of course, presumes that the result of an act, after
its consummation, has all along been intended.

In the same manner, the adjective “extensive” used in relation with
destruction is not difficult to understand as it denotes a substantial or great
amount. Aside from its dictionary meaning, the term 1s understood using
ordinary common sense and the context of use. Additicnally, the intended
meaning of the term “extensive” is obvious. from the rest of Sec. 4 which
speaks of death or serious injury in the same breath that it speaks of
“extensive” damage. It is obvious that no quantified price or cost is
necessary because exact amounts are not that relevant to terrorism; what
assumes relevance is the destruction and its extent, both of which can readily
be perceived.

Thus, while the adjective “extensive” does not expressly translate to
any specific amount, the law is reasonably certain if the extent of destruction
is determinable. This nitpicking could be one of the precise reasons, by the
way, why an “as-applied” challenge is required, not a facial challenge in
testing for the constitutional validity of an act penalizing terrorisi.

Before a court and, as already mentioned above, in the event the issue
i« reduced to what “extensive” exactly means, the whole listing of the items
enumerated would be considered by the court under the principle of gjusdem
generis. Damage would be extensive if compared to the other listed items
that can serve as measures of the damage that the law intends or considers.
Among those listed are death, serious bodily injury, and weapons of mass
destruction. Common sense, applied in its most ordinary meaning, would
already suggest what “extensive” damage the law and the courts would
require under the definition of terrogism.

From another perspective, the definition of terrorism, because of the
way it is formulated, has opened up concerns that “terrorism,” as defined by
Congress might be vague and/or overbroad. Critics decry the broadness of
the law as to its reaches as it apparently gives law enforcers the leeway to
make an “interpretation” so as to include acts that may not be unlawtul as
acts of terrotism.

This is perhaps largely duc to the phrase “regardless of the stage of
execution” found in the epigraph of Sec. 4. Moreover, the use of the words
“acts intended” in defining specific acts constitutive of terrorism give the
appearance that the State’s reach is overbroad and does not give potential
suspects a “fair notice” of what acts to avoid.

/
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Contrary to these seeiningly grave concerns and observations, the
phrase “regardless of the stage of execution” is no different from the
offenses the Revised Penal Code (RPC) punishes. The only difference
between the ATA and the RPC is that the latter provides for specific and
differing penalties depending on the stage of exccution while the former
does not. Nonetheless, this is not a constitutionally objectionable feature of
the ATA because it is the absolute prerogative of Congress to determine the
proper subjects of the legislation it is enacting.

Besides, crimes in the RPC are predominantly defined by the evil
results sought to be prevented coupled with the intent of the perpetrator to
achieve such results. For example, Art. 248 of the RPC defining and
penalizing the crime of murder states:

Article 248. Murder. - Any person who, not falling_within the
provisions of Article 246 shall kill anether, shall be guilty of murder and
shall be punished by reclusion temporal in its maximum period to death, il
committed with any of the following attendant circumstances:

1. With treachery, taking advaniage of superior strength, with
the aid of armed men, or cmploying means to weaken the
defense or of mecans or persons (o insurc or afford

impunity.
2. In consideration of a price, reward, or promise.
3. By mcans of inundation, fire, poison, explosion, shipwreck,

stranding of a vessel, derailment or assault upon a street car
or locomotive, fall of an airship, by means ol motor
vehicles, or with the use of any other means involving great
waste and ruin.

4. On occasion of any of the calamitics enumerated in the
preceding paragraph, or of an earthquake, eruption of a
volcano, destructive cyclone, epidemic or other public

calamity.
3. With evident premeditation.
0. With cruelty, by deliberatcly and inhumanly augmenting

the suffering of the victim, or outraging or scoffing at his
person or corpsc, (cmphasis and underscoring supplied)

The phrase “shall kill another” coupled with “deliberate [criminal]
‘ntent” enunciated in Art. 3 of the RPC and with any of the aforementioned
circumstances define what “murder” is. The law does not enumerate each
and every act (e.g. shooting, stabbing, etc.} which may result to the death of
another in defining the crime of murder.

To my mind, it would be absurd to require Congress to enumerate the
ways in which a person may commit the crime of murder for the number of
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these ways is limited only by one’s imagination. Needless to say, Congress -
being composed of natural persons subjected to human limitations - is not
omniscient and cannot be expected to predict each and every future scenario
on matters it wishes to govern.

Clearly, to the RPC, the fact that “murder” has been committed can be
concluded based on an act’s result and intent - the death of one person
deliberately caused by another under the enumerated circumstances.

To apply the above statement, one’s act of pushing another off the
rooftop of a tall skyscraper cannot simply be to vex; it is, at the very least, an
attempt to cause the letter’s death or serious physical injuries - a situation
where law enforcers are duty-bound to take action in order to prevent the
obvious result of death or serious physical injurics and to hold the
perpetrator criminally liable for his or her actions.

As to the imputation of being overbroad and vague, the crime of
“terrorism” as defined in Sec. 4 of the ATA bears a similar method of
legislative definition. Like murder, terrorism is defined by the act’s result
coupled with the perpetrator’s intent. For instance, the first mode of
committing terrorism under Sec. 4(a) of the ATA reads as follows:
“le]ngages in acts intended to cause death or serious bodily injury to any
person, or endangers a person’s life.”

The use of the phrase “intended to cause” (1o spell out the requirement
of criminal intent) along with the phrases “death,” “serious bodily injury,”
and “endangers a person’s life” (to point out the result sought by Congress to
be prevented) effectively qualifies the phrase “engages in acts;” thereby,
greatly reducing, il not completely eliminating, traces of vagueness or
overbreadth from the first mode of terrorism.

Like the crime of murder, terrorism under its first mode of
commission effectively covers all acts and instances that may lead to “death”
or “serious bodily injury” without including those “protected” acts not
intended to cause these results.

Corollary, the issuec of vagueness or overbreadth in the crime of
tetrorism opens up the issue of whether courts and prosecutorial agencies arc
the only recognized government entities constitutionally-empowered to
perform actions that temporarily or permanently deprive one of some right
on the ground of probable cause—to the exclusion of all others. '

To address this quandary, courts should recognize that most criminal
statues possess an inherent but Hmited flexibility. This means that, in the
performance of their duties, law enforcers are expected lo exercise some
degree of discretion to evaluate the atlendant circumstances necessary 1o
determine probable cause. The discretion should be sufficiently wide to
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allow law enforcers to act in the discharge of their duty to protect the public
from harm but should be no wider than reasonable necessity demands.

By jurisprudence, the Court has established that “[t]he existence of
probable cause justifying the warrantless search is determined by the facts of
cach case,” 82 and thus expands or contracts based on what reason dictates to
these facts. The incontrovertible minimum is that “[an] arresting oflicer must
justify that there was a probable cause for an arrest without 2 warrant.”>%

To “justify” again implies the use of reason and its applicable to the
attendant facts. Thus, the discretion, although not quantified in terms of
specific metes and bounds, should be determinable based on the standard of

reasorn.

These established jurisprudential tenets imply that law enforcers are,
in a limited sense, permitted to assess for themselves the existence or non-
existence of probable cause in the course of performing their duties. A
contrary principle would render the State inutile in performing its duties
under the social coniract and would signify the pointless surtender of certain
rights in exchange for protection.

In a pragmatic sense, law enforcement scrves no purpose in the
context of the governing social contract if they cannot even guarantee public
safety or, at the very least, the equal enjoyment of public rights. Law
enforcers would be less than fully effective in delivering the State’s end
under its social contract with the governed if they can perform their duties
only after, not before, the consummation, of a crime.

To reiterate an oft-repeated principle in this Opinion, the timing of the
State’s approach to crimes — whether it should be before or after the
commission of a crime — pertains, too, to the wisdom of the law which
Congress—not this Court—is empowered to address.

G. Act of terrorism — What it is not

The ATA, bowing to constitutional demands and in a last attempt lo
narrow the definition of terrorism, resorts to legalism by stating what, in
legal contemplation, the punishable act is not: terrorism does not include
advocacy, protest, dissent, stoppage of work, industrial or mass action, and
other similar exercises of civil or political rights that are not intended to
cause death or serious physical harm io a person, to endanger a person’s lite,
or to create a serious risk to public safety.

582 Congressman Aniag, Jr. v. COMELEC, 307 Phil. 437, 448-449 (1994), citations omilted.
583 postilos v. Generoso, 746 Phil. 301, 317 (2014). citations omitted.
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For clarity and certainty, the ATA also provided that these rights do
not include activitics that are intended to cause death or serious physical
harm to a person, to endanger a person’s life, or to create a serious risk to
public safety.

This formulation has led some of the petitions to mockingly deride the
ATA for excluding the exercise of civil and political rights under its
coverage, but at the same time providing the seeming twist that the
exclusions do not include acts intended to cause death or serious physical
harm or create a serious risk to public safety.

The provision, to be sure, is not perfect, but does not contain amny
insurmountable contradiction. The seeming twist only effectively declares
that any act intended fo achieve the ends of terrorism are excluded,
omitting in this attempt at simplicity that an act with such intent cannot be
an exercise of civil or political rights. Instead of rendering the law vague or
confusing, the twist in fact renders the ATA internally consistent.

Understood in this sense, a demonstration that becomes a riot
resulting in death or injury does not remove it from being-a protected
political right. 1t only ceases to be so once it is shown that the intent had
always been to cause injury or death or destruction for the defined purposes
of terrorism, in which case the terrorism would be deemed to have been
committed.

Implicit in this explanation, of course, are narrow distinctions whose
application may lead to abuse or that law enforcement authorities may not be
in the position, or may not have the capability, to appreciate.

The possibility of abuse is always present in any law however perfect
its formulation may be. Such possibility cannot and should not be a valid
reason for objection or for the invalidity of the law.’% No extended
discussion, to my mind, is needed to support this statement and conclusion.

Neither should enforcers’ capability to recognize distinctions be a
ground for the law’s invalidity if the distinctions in the law arc obvious,
palent, or dcterminable, as already explained above. Enforcers’ competence
is also another matter that does not go into the validity of a law that is
sufficiently clear and certain in its terms.

84 «Tq he sure, this argument has long been in disuse for there can be no cscape from the reality that all
powers are susceptible of abuse. The mere possibility of abuse cannot, however, infirm per se the grant of
power to an individual or entity. To deny power simply because it can be abused by the granlee is to render
government powerless and no people need an impotent govermment. There is no democratic government
that can operate on the basis of fear and distrust of its officials, especially those elected by the people
themselves. On the contrary, all our laws assume that our officials, whether appointed or clecied, will act in
good faith and witl regularly perform the dutics of their office. Such a presumption follows the solenn oath
that they took after assumplion of office, to faithfully cxecute all our laws.” (Garcia v. COMELEC, 297
Phil. 1034, 1057 [1993]).
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MAIN SUBSTANTIVE CONSIDERATIONS

In view of the foregoing disposition of the preliminary and procedural
issues (in particular, that no facial challenge is allowed against the ATA and
the adoption of the intermediate level of judicial scrutiny as the appropriate
approach), the outstanding substantive issues raised by the surviving
petitions are consolidated and restated as follows:

.

WHETHER OR NOT SECTIONS 4, 5, 6,7, 8,9, 10, 11, 12, 13
AND 14 OF REPUBLIC ACT NO. 11479 VIOLATE SECTIONS
1, 4 AND 14, ARTICLE 1I, 1987 CONSTITUTION ON THE

GROUND OF VAGUENESS.
11.

WHETHER OR NOT SECTIONS 16, 17, 18, 19, 20, 22, 23 AND
24 OF REPUBLIC ACT NO. 11479 VIOLATE SECTION 2 AND
SECTION 3, ARTICLE III, 1987 CONSTITUTION ON THE
GROUND OF UNREASONABLENLESS.

I1I.

WHETHER OR NOT SECTIONS 25, 26, 27, 28, 29 AND 34 OF
REPUBLIC ACT NO. 11479 VIOLATE SECTIONS 6, 8, 12
AND 13, ARTICLE 111, 1987 CONSTITUTION.

IV.

WHETHER OR NOT SECTION 29 OF REPUBLIC ACT NO.
11479 VIOLATE THE PRINCIPLE OF SEPARATION OF
POWERS UNDER THE CONSTITUTION.

I. Whether or not Sections 4, 5, 6,7, 8,9, 10, 11,
12, 13, and 14 of Republic Act No. 11479 violate
Scctions 1, 4, and f4, Article D, 1987
Constitution, on the ground of vagucness

In both their submissions and oral presentations, petitioners
acknowledge that the ATA aims to protect public safety and sccurity.
However, they argue that the ATA cmploys means that restrict
constitutionally protected rights in a way that is not narrowly targeted.
Petitioners claim that the provisions of the ATA are so vague that the law's
impending enforcement on them shall spell an imminent impairment of their
constitutionally protected rights to due process and freedom of expression.

/
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The provisions also are an unwarranted intrusion into their right to be secure
in their homes, effects and persons and the privacy of their
communications.’®

Petitioners seek the nullification of Sec. 4 of the ATA on the ground
that it is overly broad and vague such that this provision violates their right
to due process and freedom of expression. Sec. 4(a) penalizes mere intent for
the actus reus is unclear, making its imminent application on petitioners
violative of their right to due process.”*® Moreover, the term "endanger” 1s
open to subjective interpretation with the effect that the imminent

enforcement of the provision on petitioners can smother freedom ol
expression. °*’

According to petitioners, the vagueness of Secs. 5 to 14 generally
stems from the vagueness of Sec. 4.°* In Sec. 5, no standards are provided
by which the existence of the threat can be ascertained.’® The terms
“planning, preparing, and facilitating” and “participation” in Sec. 6 refer to
equivocal acts that could be inierpreted in many ways.””" Even “training”
can cover a range of activities, while possession of objects, without naming
said objects, can mean anything. **' Conspiracy under Scc. 7 18 ill-defined
for no evidentiary standards are specified by which a law-enforcer would
know that an agreement to commit terrorism exists.™ Sec. 8 is inconsistent
with Sec. 3(g) for the proposal in the former is to commit terrorism under
Scc. 4 whereas the proposal in the latter is to commit any act of terrorism.>”
Sec. 9 on incitement to terrorism can cover speech for the definition of
terrorism is not confined to predicate crimes.®* Although the IRR clarified
that incitement requires a reasonable probability of success, this amounts 1o
an unauthorized amendment.® The IRR also attempted to correct the
vagueness of Sec. 10 by adding the requirement that recruitment be
intentional and knowing.®® Sec. 11 does not clarify whether a person
designated or proscribed by the ATC can be considered a foreign terrorist
when travelling abroad.®” Even support for terroristn under Sec. 12 does not
account for the situation when there is lack of knowledge that terrorism is
being committed by the recipient of support.® Moreover, support is
penalized regardless of whether the giver shares the purpose of the

85 [ssue No. VI through No. X, Memorandum Cluster and 11, p. 4
6 Memorandum Cluster I and 11, p. 22,
37 Id. at 23-24.

588 |d. at 31-32, 34-35, 37, 3%.

589 1d. at 31-32.

30 4d, at 32-33.

1 d,

2 1d. at 34

7 1d. at 35,

34 1d. at 35-36.

595 1d.

3% 1d, at 37-38.

397 1d. at 38.

% 1d. at 39.
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recipient.”®’ Sec. 13, as an exception to Sec. 12, is also vague for the term
"impartial” is subjective.’” The definition of accessory under Sec. 14 does
not seem to require criminal inient.*!

Petitioners argue that the foregoing deficiencies cannot be remedied
by the corrective interpretation in the IRR or the language of international
law_ﬁoz

Public respondents maintain that Sec. 4 is clear and constitutional. It is
a complete and unified structure. Sub-paragraphs (a) through (e) identify
five distinct actus reus. The clause beginning with the phrase “when the
purpose ...” identifies the mens rea.% The last sentence excludes from the
scope of actus reus acts of advocacy, protest, dissent, etc., provided they are
“not intended to cause death or serious physical harm to a person, 1o
endanger a person’s life, or to create a serious risk to public safety.” 004

In applying the intermediate level approach to address the [oregoing
issue, the questioned provisions shall be situated in the context of the two-
fold purpose of the ATA, viz.: to comply with Philippine treaty obligations
under the UNSC regime on terrorism, and to ensure flexibility in the legal
response of the Philippines to the shifting modes of terrorism.

Restating the rule on vagucuess in an as-applicd
challenge

Sec. 14, in relation to Scc. 1 of Art. 111 of the Constitution, delines
criminal due process to mean notice prior to investigation, apprehension,
prosecution, and conviction.*” The mirror test of fair notice requires that
any person of common sense understands the plain meaning of the text of
{he law taken in its entirety®® and, based on that understanding, know the
range of behaviours that is covered by the law and the specific behaviour
that would violate it.%7 The person of common sense would not have to
speculate on what behaviour is criminal.*®® However, it is not necessary for
the law to specify how and why a violation is committed as these are
evidentiary matters for the court to appreciate.®

399 1d. at 40. :

500 1. af 41. Sze also Petition, G.R. No. 252585, p. 38.

601 Id.

692 |d.at 30-31.

i3 pMemorandum for Public Respondents, Vol. 2, pp. 282-283.
G0 1ol at 284-287.

05 pegple v. Nazario, supra note 80.

696 Spouses Imbong v. Ochoa, Jr., supra noie 104 at 197-198.
7 Frmita-Malate Hotel and Motel Operators Association, Ine. v. Hon. City Mayor of Manila, supra nole
[§ at 324-325; Celdran v. People, supra nicte 90,

88 People v, Siton, supra note §9.

&9 Dans, Jr. v. People, 349 Phil. 434, 462-463 (1998}
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The mirror test further requires that any ordinary law enforcer, acting
on the basis of the plain meaning of the law in its entirety, would know the
reasonable parameters of the behaviours that are covered by the law and the
basic criteria by which to identify the particular behaviour that violates .01
The law enforcer would not have to rely on personal bias and subjective
opinion to enforce the law in any given situation.®'! 1t is sufficient for the
law to provide a comprehensible standard; it is not necessary for it to detail
the precise behaviour and exact scenario, as these evidentiary matters are for
the court to appreciate.®?

Moreover, in an as-applied challenge based on vagueness, the test of
Fair notice is salisfied even if the language of the law is imprecise, provided
it can be salvaged through construction. °"?

A. Application of the tests to Section 4
Sec. 4 passes the tests of fair notice and comprehensible standards.

As public respondents correctly pointed out, Sec. 4 is a unified and
complete definition composed of four inter-related segments. Its meaning
may only be understood when these segments are read together and in
relation to the entirety of the ATA. This is basic statutory construction.®!
The fragmented reading adopted by petitioners goes against reason and
practice, for every statute is deliberated upon and cenacted as a whole rather
than as the sum of all of its parts.5*®

i. First three clements of terrorism under Section 4

The first segment identifies overt acts rather than mere thoughts or
intentions. This is bome out by the plain meaning of the active verbs
“engages in acts,” “develops,” “manufactures,” “possesses,” “acquires,”
“transports,” “supplies,” “uses,” “release[s],” and “cause[s].” These acts
have outward manifestations in a specific point in space and time, ie., In the
here and now. They do not exist merely in the mind.

At the same time, the overt acts being engaged in must be
accompanied by an intent to cause a particular harm, namely: “death,”
“serious bodily injuries,” “endangerment to life,” “extensive damage or
destruction to a government facility, public place or private propeity.” With

819 peonle v. Dela Piedra, supra note 87 at 47-55.

S Gullego v. Sandiganbayan, 201 Phil. 379, 382 (1982).

812 Representative Lagman v. Hon. Medialdea, 812 Phil. 179, 283-288 (2017); People v. Morato, 295 Phil.
211,218-219 (1993). ' .

613 pogple v. Dela Piedra, supra note 87 al 52-53. In Romualdez v. Sandiganbayan, supra nole 96 at 280~
286, the Courl applied the same test in a facial challenge based on vaguencss but which challenge was later
held to be inappropriate.

84 guy. Valerav. Office of the Ombudsman, 570 Phil. 368, 390 (2008).

15 Judge Lepnes v. Commission on Audit, 463 Phil. 557, 573 (2003).
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respect to the overt acts "develop," etc., the intent to cause harm is presumed
from the nature of the object of the act, which are weapons and explosives.
The overt act of releasing or causing are also deemed to have a harmful
intent in view of their object, which are dangerous substances, fire, {loods,
or explosions.

The intent is unequivocal because the nature and extent of the harm
intended are linked to the type of overt acts performed. Thus, it the
particular harm is actually produced by.the overt act, the specificity of the
intent would not be difficult to discern. If the particular harm is not actually
produced by the overt acts, the specificity of the intent can still be
ascertained from the overt acts that have been performed. It should be borne
in mind that, under Sec. 4, terrorism is conunitted without regard to the
stages of execution and to the physical absence of the perpetrator in
Philippine territory.

Together, the overt acts performed, the infent to cause harm, and the
specific harm linked to each type of overt act make up the first segment of
Sec. 4. The function of this segment is to delineate three elements of
terrorisms: (1) the specific overt acts, whether or not already penalized as
ordinary crimes; (2) the intent to cause harm, whether or not said harm has
been produced; and (3) the link between the specific overt acls and the
particular harm intended.

ii. Fourth element of terrorism under Section 4

Unofficial copies of the ATA that have been published, such as by CD
Asia, incorporate the provision on terroristic purpose into Sec. 4(d), as
though such purpose qualifies only the overt acts of "[r]elease of dangerous
substances, or causing f[ire, floods or explosions.”™!® In contrast, in the
official copy of the ATA that was published by the Official Gazcette, the
provision on terroristic purpose is not indented but rather separated by a
space from the preceding enumeration of overt acts.®'” Thus, the provision
on terroristic purpose qualifies not just the overt acts under paragraph (d) but
all the overt acts in the preceding paragraphs (a) through (d).

The second scgment of Sec. 4 identifies the terroristic purpose of the
overt acts, to wit: (1) intimidate the general public or a segment thereof; (2)
create an atmosphere or spread a message of fear; (3) provoke or influence
by intimidation the government or any international organization; (4)
seriously destabilize or destroy the fundamental political, economic, or
social structures of the country; {5) create a public emergency; or (0)
seriously undermine public safety. The elements of overt act, intent to cause

818 This unoilicial Sopy is available al
https://edasiaonline.com/laws/52260%s _params=TmPWyTY RbbGDw24Pr-v6.

7 This official copy is available al htips://www.oflicialgazette.gov.ph/downloads/2020/06jun/20200703-
RA-11479-RRD.pdf.
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a specific harm, and linkage between the act and the harm must be
accompanied by ore or more of the forcgoing terroristic  purposes.
Terroristic purpose is the fourth element of the crime of terrorism and it 1S
separate and distinct from the element of intent to cause harm.

iii. Fifth element of terrorism under Section 4

The third segment of Sec. 4 enumerate the standards by which a
terroristic purpose is identified. The standards are “nature and context” of
the overt acts performed and the harm intended. These standards refer to the
overt acts for the phrase “nature and context” comes after the proximate
antecedent “such act.”®'® Thus, “nature and context” are concrete and
specific standards for they are ascertainable from the overt acts performed.
As such, they are sufficient standards for they enable ordinary individuals
and law enforcers to know which acts are terrorism and which are not.

iv. Express exclusion of advocacy

The fourth segment is a carve-out clause. 1t declares the general rule
that the definition of terrorism under Sec. 4 shall not include overt acts of
“advocacy, protest, dissent, stoppage of work, industrial or mass action, and
other similar exercises of civil and political rights” which are “not intended
to cause death or serious physical harm to a person, to endanger a person’s
life, or to create a serious risk to public safety.” Thus, a protest that results in
a riot but which protest was not intended to cause death, etc., would not
qualify as an overt act of terrorism. Conversely, if such protest was intended
specifically to cause death, etc., it would fall under paragraph (a) on overt
acts.

Majority of the members of the Court isolated the words and phrase
“which are not intended to cause death or serious physical harm to a
person, to endanger a person’s life, or to create a serious risk 1o public
safety” from the rest of Sec. 4, referring to it as the “Not Intended Clause.”
Citing the statement of Assistant Solicitor General (4SG) Rigodon during
the oral arguments as the “government’s official understanding” of said
provision, they maintain that the “Not Intended Clause” imposed on the
individual the burden of proof that their speech or expression is not tainted
with criminal intent. My esteemed colleagues concluded that the “Not
Intended Clause” is a problematic means to attain the purpose of the law
because “the proviso’s scope of application is indeed very large and
contemplates almost all forms of expression.”®"® They further held:

More significantly, the “Not Iniended Clause” causes serious
ambiguity since there are no syfficient paramelers that render it capable
of judicial construction. To demonsirate (his ambiguily, one may

8% Roldan v. Villaroman, 69 Phil. 12, 19 (1939).
1% Supra note 281 at 109 and T 1.
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dangerously suppose that “infent (0 cause death or serious physical harm
lo a person, to endanger a person’s iffe, or fo creale a serious risk lo
public safely” may be inferred from sirong public clamor altendant (0
prol&s’t‘.s',ﬁ mass aclions, or other similar exercises of civil and political
.62

righis.

The ATA must be interpreted in its entirety, its provisions in relation to

each other, and its words and phrases in the broader context of the

provisions to which they relate. More importantly, a concentric

interpretation emanating from Sec. 4 is necessary for this provision provides

the core definition of terrorism from which all other provisions defining acts
of terrorism take their bearings.

The enumeration of overt acts of terrorism under Sec. 4(a), (b), (c), (d)
and (e) does not include speech or expression. Rather, the categorical
command in the phrase “shall not include” forestalls any confusion about
whether speech or expression are excluded as overt act of terrorism. The
qualification is that if speech or expression is coupled by any of the overt
acts of terrorism under Sec. 4(a), (b), (c), (d) and (e) then terrorism 1s
committed. Towever, this leaves no room for doubt that what is being
criminalized is the accompanying or ensuing overt act of and manifestation
of intent to commit terrorism. Sec. 4(a), (b), (c), (d) and (e) limit the scope
of “intent to cause death or serious physical harm to a person, to endanger
a person’s life, or lo create a serious risk to public safety.” The ordinary
man on the street is alerted that (1) speech which is not accompanied by any
of these overt acts to and manifestation of intent to commit terrorism is not
covered by the ATA, whereas (2) the commission of those overt acts during
or immediately following such speech is covered by the ATA. At no point is
speech per se terrorism.

The chief reason of the majority in declaring the proviso of Sec. 4 as
unconstitutional is that it supposedly turns the exercise of civil and political
rights into a defense, the burden of proof laying with the defendant. This
view on the burden of proof is attributed by the majority to the government
as well as Rule 4.4 of the IRR.

The majority then holds that while the burden of proof is borne by the
defendant, the latter is not guided by sufficient parameters on whether a
“strong public clamor attendant to protests, mass actions, or other similar
exercises of civil and political rights x x x [which] x x x are intended to
express disapproval against someone else’s proposition or stance on a given
issue” would constitute terrorism. The “people are not guided whether or not
their impassioned and zealous propositions or the intense manner of
government criticism or disapproval are intended to cause death or serious
physical harm to a person, to endanger a person's life, or to create a serious
risk to public safety” and that “thesc types of speech essentially refer to

620 1d. at 1 10.
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modes of communication by which matters of public interest may be
discussed truthfully and brought to the attention of the public. They are
vehicles by which the core of civil liberties in a democracy are exercised.”*”!

In effeet, the “Not Intended Clause” is void for being vague because
“liberties arc abridged il the speaker—belore he can even speak—must
ready himself with evidence that he has no terroristic intent” and that “[t]hey
will have to contend whether the few hours they would spend on the streets
to redress their grievances against the government is worth the prospect of
d.av()EZ

being indelinitely incarcerate
[ respectfully diverge from the interpretation of the majority.

While it is true that the exception provided in the “Not Intended
Clause” must be invoked or raised as a defense by the defendant, the burden
of proving that the exception does not apply (i.e., that the exercise of civil
and political rights was, in fact, intended to causc death or serious physical
harm to a person, to endanger a person’s lile, or to creale a serious risk to
public safety) clearly lies with the government.

This is by express provision of Rule 4.4 of the IRR:

RULIE 4.4 Acts Not Considered Terrorism. —

When not intended to cause death or serions physical harm fo a
person, to endanger a person’s life, or to create a serious risk to public
safety, the following activities shall not be considered acts of terrorisim:

a. advocacy;

h. protesi;

c. dissent;

d. stoppage of work;

e. industrial or mass action;

[ creative, artislic, and cultural expressions: or

@ other similar exercises of civil and political rights.

If any of the acts enumerated in paragraphs (a) (o (g) of Rule 4.4,
however, are inlended (o cause death or serious physical harm (o a
person, to endanger a person's life, or (o create a serious risk to public
safety, and any of the purposes enumerated in paragraph (h) under Rule
4.3 is proven in the engagement in the said act, the actor/s may be held
liable for the crime of terrorism as defined and penalized under Section 4
of the Act. The burden of proving such intent lies with the prosecution arm
of the government.

It is not for the defendant to prove that the intent does not exist but for
the government to prove that the intent, in fact, exists. With this, the

O 1l at 110,
S22 Il at 111,
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rationale for the supposed unconstitutionality of the “Not Intended Clausc”
disappcars.

The majority cited the statement of ASG Rigodon as the
"government's official understanding” of the burden of proof under Sec. 4. In
doing so, it is respectfully submitted that the majority inexplicably glossed
over Rule 4.4 of the IRR, which clearly states that the government bears the
burden of proving criminal intent. Even the statement of ASG Rigodon is
predicated upon proof by the government that an overt act has been
committed.

It is basic in criminal prosecutions that it is the State who 1s
automatically burdened to properly allege and prove all the elements as well
as all the aggravating circumnstances of the crime so that the accused can
properly prepare for his or her defense.®” All the presumptions of law
independent of evidence are in favor ol innocence; and every person is
presumed to be innocent until he or she is proved guilty.®?* The only
exception is self-defense where the accused had admiited to the commission
of acts constituting a crime but not to the guilt.*®

An erroncous submission by the OSG cannot change this unbending
principle already woven into our constitutional fabric. In other words, just
because the State’s statutory counsel, the OSG, happened to put forward a
position contrary to established jurisprudence, does not and cannot mean that
the accused has now the burden to justify that his or her expression was
devoid of criminal intent. Evidentiary rules do not work in a way that they
are dependent on what one of the partics to a litigation posits—they are
dependent on the Constitution as well as the jurisprudence interpreting such
fundamental law. Thus, notwithstanding the OSG’s stand, there is no basis
to the claim that the “Not Intended Clause” shifls the burden of evidence to
the accused to prove that his or her expression had not been tainted with

criminal intent.

To summarize, under Sec. 4, the elements of terrorism are clear and
unmistakable. They notify any ordinary person, including petitioners, and
guide any law enforcer about what constitutes an act of terrorism. Scc. 4
does not violate the rights of petitioners under Sec. 1 (due process), n
relation to Sec. 14 (criminal due process), and Sec. 4 (freedom of
expression) of the 1987 Constitution.

In conclusion, Sec. 4 is a reasonable means to attain the two-fold
governmental purpose of the ATA. Hence, 1 vote to declare the “Not
Intended Clause” as not unconstitutional.

23 See People v. Solar, G.R. No. 225595, August 6, 2019.
1 pepple v. Claro, 808 Phil. 455, 464-465 (2017), citations omitied.
625 Soe People v. Macaraig, 810 Phil. 931, 937 (2017), citations omitted.
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B. Application of the tests to Section 5 to Section 14

In contrast o the abstracted and [ragmented approach adopted by
petitioners, each of these provisions shall be examined in their entirety and
in relation to the other provisions of the ATA.

Even without the 1RR. providing an elaboration, the terms threaten
(Sec. 5), conspiracy (Sec. 7), proposal (Sec. 8), incitement (9) and
recruitment and membership (Sec. 10) have well established meanings in
Philippine criminal jurisprudence.

A threat is considered real if the person making it has the capacity and
means to carry it out.9?® In the light of Sec. 4, a threat to commit the acts
defined therein would be credible depending on the entity making the threat
and the latter's capacity to execute it. Conspiracy and proposal also have a
standard meaning in our case law.**” The role of an accessory also is well
understood in our jurisprudence.®”® When placed in the context of Sec. 4 of
the ATA, proposal, conspiracy, and modes of participation of an accessory
acquire cven more clarity. In our jurisprudence, incitement is clearly more
than public theoretical discourse.®”” When Sec. 9 is read in relation to the
fourth segment of Sec. 4, incitement does not include “advocacy, protest,
dissent, stoppage of work, industrial or mass action, and other similar
exercises of civil and political rights, which are not intended to cause death
or serious physical harm to a person, to endanger a person's life, or to create
a serious risk to public safety.”

Finally, our existing jurisprudence on illegal labor recruitment and
human trafficking for exploitation provides that knowledge and consent of
the subject are immaterial.”" However, this is not applicable to recruitment
and membership under Sec. 10 of the ATA, as the provision clearly requires
knowledge, intent, and consent in promotion, recruitiment, travel facilitation,
and membership. It also applies to recruitment to and membership in only
designated or proscribed organizations. These are clear standards by which
any person of common sense can tell which behaviour constitutes
recruitment and membership violative of the ATA.

Broad terms such as planning, preparing, facilitating, participating, and
training have broad dictionary meanings that reler to innocuous acts.
However, when these acts are examined in the context ol Sec. 4, they
assume a meaning peculiar to terrorism. Moreover, Sec. 12 and Scc. 13 must
be read together and with reference to Sec. 4. Based on the plain meaning of
their text, these provisions apply the provision of material support with

626 {injted States v. Paguirigan, V4 Phil. 450, 451 (1909). Sce also Ladaga v. Mapagu, 698 Phil. 525
(2012) where the Court held that the threat must be actual rather than merely a supposition. .
027 See People v. Vifias, G.R. No. 234514, April 28, 2021.

2% Lejano v. People, 652 Phil. 512, 737 (2010).

89 Salonga v. Hon, Pafio, 219 Phil. 402, 425-426 (1983).

839 people v. Mora, G.R. No. 242682, July 1, 2019,
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knowledge that the recipient is committing or planning to commit any of the
overt acts of terrorism under Sec. 4. It is only reasonable that any exception
provided under Sec. 13 should be restricted, otherwise, the purpose of Sec.
12 would be defeated. Sec. 13 is intended to align Sec. 12 with international
humanitarian law, specifically the principle that during non-international
armed conflict, such as the Marawi siege, the flow of “impartial” medical
and humanitarian aid for non-combatant civilians should not be impeded.®”!
Impartiality is expressly required under international humanitarian law
itself.9*

Some members of the Court isolated the phrase “organized for the
purpose of engaging in terrorism, 7633 and declared it impermissibly vague
and therefore an unreasonable means for attaining the purpose of the ATA.
They held:

[Tlhe phrase “organized for the purpose of engaging in
terrorism® ... iy impermissibly vague. In the context of penalizing a
person's alleged membership in a lerrorist organization, association, or
group, there is nothing in the law which provides rules or guidelines (o
determine and verify the nature of said organization, association, or group
as one “organized for the purpose of engaging in lerrorisn ",

To the contrary, Sec. 4 circumscribes Sec. 10, including the act of
“voluntarily and knowingly join[ing] any organization, association or group
of persons knowing that such organization, association or group of persons
is ... organized for the purpose of engaging in terrorism.” There is no
disagreement that overt acts of terrorism are clearly defined in Sec. 4.5
Consequently, any ordinary man on the street, including petitioners, would
know that Sec. 10 pinpoints to organizations whose purpose is to engage In
any of the five types of overt acts defined under Sec. 4 as terrorism.

Moreover, it must be respectfully pointed out that there may be an
inherent contradiction in some of my colleagues’ disquisition concerning
Sec. 10. They take exception to the phrase “organized for the purpose of
engaging in terrorism” in the third paragraph of Sec. 10 for the reasons
explained above and have, accordingly, voted to declare the same
unconstitutional. However, the oxact same phrase is found in the first
paragraph of Sec. 10, yet this paragraph is spared from being included in
their discussion of the phrase’s unconstitutionality. Sec. 10 provides:

SECTION 10. Recruitmen! to and Membership in a Terrorist
Organization. — Any person who shall recruit another to participaie in,
Join, commit or suppor! lerrorism or d terrorist individual or any lerrorisi
organization, association or group of persons proscribed under Section 26

3! protocol Additional to the Geneva Conventions of 12 August 1949, and Relating fo the Protection ol
Viclims of International Armed Conflicts (Protocol ), of 8 Junc 1977,

632 1d. at Art. 5, Art. 9, Art. 22, Art. 60 and Art. 70.

33 Supra note 281 at 139.

63 Soe id. at 94-95.
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of this Act, or designated by the United Nations Security Council as a
lerrorist organization, or organized for the purposc of engaging in
terrovism, shall suffer the penalty of life img:rrisonmeht without the benefit
of parole und ihe benefils of Republic Act No. 10592.

The same penalty shall be imposed on any person who organizes
or facilitates the fravel of individuals to a state other than their state of
residence or nationality for the purpose of recruitment which may be
commilted through any of the following means:

(w) Recruiting another person lo serve in dny capacity in or with
an armed force in a foreign state, whether the armed force
forms part of the armed forces of the government of (hat
foreign state or otherwise; ‘

(b) Publishing an advertisement or propaganda for the purpose of '
recruifing persons 10 serve in any capucily in or with such an
armed force;

(c) Publishing an advertisement or propaganda containing any
information relating (o the place at which or the manner in
which persons may make applications fo serve or obtain
information relating lo service in any capacity in or with such
armed force or relating to the manner in which persons may
travel to a foreign siate for the purpose of serving in any
capacity in or with such armed force; or

(d) Performing any other act with the inlention of facilitating or
promoting the recruilment of persons to serve in any capacily
in or with such armed force.

Any person who shall voluniarily and knowingly join any
organization, associalion or group of persons knowing that such
organization, association or group of persons is proscribed under Seclion
26 of this Act, or designated by ihe United Nations Security Council as a
ferrorist organization, oOr organized for the purpose of engaging in
ierrorism, shall suffer the penaliy of imprisonment of twelve (12) years.
(emphasis supplied)

Despite the lack of discussion pertaining to the first paragraph, their
respective votes appear to extend the declaration of unconstitutionality to all
instances of the phrase in Sec. 10. This raises the question of whether the
phrase in the first paragraph of Sec. 10 was also intended to be declared
unconstitutional.

A law must not be read in truncated parts and ils provisions must be
read in relation to the whole law.%® Divery part of the statute must be
interpreted with reference to the context (i.e. that every part of the statute
must be considered together with the other parts, and kept subservient 1o the
general intent of the whole enactment).”*® Thus, in construing a statute,

835 (il Service Commission v. Joson, Jr., 473 Phil. 844, 858 (2004).
836 ppil International Trading Corp. v. COA, 635 Phil. 447, 454 (2010). citations omitted.
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courts have to take the thought conveyed by the statute as a whole: construe
the constituent parts together; ascertain the legislative intent from the whole
act; consider each and every provision thereofl in the light of the general
purpose of the statute; and endeavor to make every part effective,
harmonious and sensible.®’

In the case at hand, the “rules or guidelines” that some of my
colleagues claim to be missing are explicitly provided in Sec. 4 of the ATA.
Accordingly, the last paragraph of Secc. 10 should be read in pari materia
with Sec. 4 in order to give effect to the Legislature’s intent. A statute must
be so construed so as to harmonize and give effect to all its provisions
whenever possible.® This is consistent with the principle that every
meaning to be given to each word or phrase must be ascertained from the
context of the body of the statute since a word or phrase in a statute is
always used in association with other words or phrases and its meaning may
be modified or restricted by the latter.®*® Therefore, the “standards” or
“ouidelines” for which the purpose {(of an organization suspected of being
formed in view of terrorism) is to be determined are provided in the very
definition of terrorism itself which is found in Sec. 4 ol the ATA.

I maintain that, when interpreted in its entirety and in relation to Sec.
4, Sec. 10 is a reasonable means to attain the purpose of the ATA. It does not
violate the Constitution. Hence, I vote to declare the phrase “organized jor
the purpose of engaging in terrorism” in Sec. 10 as not unconstitutional.

In sum, Sec. 5 to Sec. 14, whether on their own and taken together with
Sec. 4, provide sufficient notice to ordinary persons, including petitioners,
and a clear guide to law enforcers of the behaviour that would constitute a
violation of the ATA. The provisions do not violate the rights of the
petitioners to due process and freedom of expression under Sec. 1, Scc. 4,
and Sec. 14, Art. III of the Constitution. They are thereforc a reasonable
means for attaining the governmental purposes of the ATA.

II. Whether or not Secction 16 to Section 20 and
Section 22 to Section 24 of Republic Act No. 11479
violate Section 2 and Secction 3, Article 11, 1987
Constitution, on the ground of unreasonableness

As demonstrated above, given that official government reports have
branded petitioners as terrorists and that their accounts have been frozen
under the TFPSA, petitioners face a real and imminent threat of having their
rights against unrcasonable scarch and seizure under Sec. 2 and right to
privacy under Sec. 3 of the 1987 Constitution subjected to the intrusive
effects of Sec. 16 to Sec. 20 and Sec. 22'to Sec. 24 of the ATA.

37 Commissioner of Internal Revenue v. Sec. of Justice, 199 Phil. 13, 28 (2016), citations omitted.
638 National Tohacco Admiristration v. COA4, 370 Phil. 793, 808 (1999), cilations omilted.
639 Chaves v. Judicial gnd Bar Council, 691 Phil. 173, 200 (2012).



Concurring and Dissenting Opinion 159 G.R. No. 252578

On the other hand, pubiic respondents remind petitioners that these
rights are not absolute for the Constitution itself allows reasonable
restrictions; and that the restrictions imposed by the ATA under the assailed
provisions are reasonable for they serve a governmeni purpose and are
restricted by substantive and procedural requirements.**

Sec. 16 to Sec. 20 and Sec. 22 to Sec. 24 are about surveillance and
interception of private communications.

A.When a scarch and seizure is reasonable

As a general rule, under Sec. 2, Art. I1I of the Constitution, a search and
seizure is reasonable if conducted on the basis of a judicial warrant issued
according to Rule 126 of the Rules of Court. Any evidence obtained during
the valid search would be admissible. The purpose of Sec. 2, Art. III of the
Constitution is to ensure that the State shall respect the private security of
the person and property and the sanctity of the home of an individual .*

Even without a judicial warrant, the search and seizure would be
reasonable and the evidence obtained admissible under the following
instances: search based on consent; search of a moving vehicle; seizure of
evidence in plain view; search incidental to an inspection, supervision and
regulation sanctioned by the State in the exercise of its police power;
customs search; stop and frisk search; search under exigent and emergency
circumstances; routine security check being conducted in air and sea ports
and military checkpoints in public places; and search incidental to a lawful
arrest, including a permissible warrantless arrests, such as arrests in
flagranie delicto, arrests effected in bot pursuit, and arrests of escaped
prisoners.®*

For this Court, “to search means to look into or over carefully or
thoroughly in an cffort to find something.”** While this delinition was
adopted to clarify the meaning of searching questions following a guilty
plea, it is generic enough to be relevant also to apply to the term “search and
seizure” in Sec. 2, Art. III of the Constitution. The term means to look for
and obtain evidence as part of criminal detection and investigation.*™*

&9 Memorandum for Public Respondents, Vol. 2, pp. 308-340.

1 People v, Damaso, 287 Phil. 601, 610 [1992).

62 Spe, generally, Pilapil, Jr. v. Cu, G.R. Nos. 228608 & 228589, August 27, 2020. See also People v.
O'Cochlain, G.R. No. 229071, December 10, 2018; People v. Chua Ho San, 367 Phil. 703 (1999). In
Acosta v. Ochoa, the Court held that conscnt to a warrantless search should not be in a pro forma Consent
of Voluntary Presentation for Inspection form which docs not indicatce the scope, [requency, and execution
of the inspection, as such gaps in the form mcans that ihose signing it are “incapable of infelligently
waiving their right [against] the unreasonable scarch of their homes™ (G.R. Nos. 211559, 211567, 212570
& 215634, October 15, 2019).

e People v. Chug, 418 Phil. 565, 575 (2001),

0 pLOT Company v. Alvarez, 728 Phil. 391, 420 (2014).
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In conirast, surveillance per se, whether physical or audio-visual, is the
gathering of information as part of intelligence work.%*® The purpose is for
law enforcers to establish personal knowledge of information that would
support an application for a search warrant.*** Thus, Sec. 2, Art. I does not
apply to surveillance: that is to say, surveillance per se and as part of police
work is reasonable with or without a judicial authorization.®’

There are certain types of surveillance that arc regulated. The usc of
closed-circuit television (CCTV) is expressly allowed under the Safe Space
Act®® but subject to regulations implementing the Data Privacy Act®?
Moreover, the use of CCTV by a private individual on private property is
subject to Art. 26(1) of the Civil Code.®® These laws do not require prior
judicial authorization of surveillance.

However, the Anti-Wiretapping Act (1965),%' HSA,*** and Cybercrime
Prevention Act’® require judicial authorization when surveillance is
accompanied by or entails a wiretap and interception. Under the Anti-
Wiretapping Act, a "tap" refers to either a physical interruption using a wire
or cable or a deliberate installation of a device or arrangement in order to
overhear, intercept, or record the spoken.®*® Under the Cybercrime
Prevention Act, an "[i]nterception refers to listening to, recording,
monitoring or surveillance of the content of communications, including
procuring of the content of data, either directly, through access and use of a
computer system or indirectly, through the use of electrenic eavesdropping
or tapping devices, at the same time that the communication is occurring."®”

Authorization under the Anti-Wiretapping Act is in the form of an
order by the Regional Trial Court based on a written application and
testimony under oath that there is reasonable ground to believe that crimes
such as treason, espionage, eic., has been committed or is being, committed
or about to be committed; that “there are reasonable grounds to believe that
evidence will be obtained essential to the conviction of any person for, or to
the solution of, or to the prevention of, any such crimes;” and “that there are
no other means readily available for obtaining such evidence.”®® Unlike
search and seizure under Sec. 2, Art. 11 of the Constitution which admits of

645 Revised Philippine National Police Operational Procedures PNPM-DO-DS5-3-2-13, p. 2.

815 Santos v. Pryce Gases, Inc., 563 Phil. 781, 795 (2007).

647 1 her dissenting opinion in Lagman v. Medialdea, Chicf Justice Sereno equated surveillance to scarch.
“8 Sec. 5, Republic Act No. 11313, April 17, 2019.

89 Republic Act No. 10173, August 15, 2012, as implemented by the Philippine Nationai Privacy
Commission (NPC) through Advisory No. 2020-04, November 16, 2020.

550 Sps. Hing v. Choachuy, Sr., 712 Phil. 337, 348-349 (2013). The Court initially applied Secction 3,
Article 111 of the Constitution even when the partly that installed the CCTV was not a statc agent bt rather
a privale person.

851 gee. | and Scc. 3, Republic Act No. 4200, June 19, 1965.

652 Sec. 7. .

853 e 4 and Sec. 15, Republic Act No. 10175, Seplember 12, 2012.

854 Geranan v. 1AC, 229 Phil. 139, 146 (1986).

85 e, 3(m).

86 See, 3.

&
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exceptions to a warrant, wiretap under this law is not possible without
judicial authorization. That is to say, there is no such thing as a warrantless
wiretap.55 A wiretap without judicial authorization is punishable under Sec.
2 of the law. This is in addition to the inadmissibility of any evidence
obtained.®®

In contrast, under the HSA, authorization is in the form of a written
order issued by the CA based on an “ex parte written application x x X and
upon examination under oath or affirmation of the applicant and the
witnesses X x x: () that there is probable cause to believe based on personal
knowledge of facts or circumstances that the said crime of terrorism or
conspiracy to commit terrorism has been committed, or is being comumitted,
or is about to be committed; (b) that there is probable cause to believe based
on personal knowledge of facts or circumstances that evidence, which is
essential to the conviction of any charged or suspected person for, or to the
solution or prevention of, any such crimes, will be obtained; and, (c) that
there is no other effective means readily available for acquiring such
evidence.” The element of probable cause rather than mere reasonable belief
brings the required authorization closer to a search and seizure warrant.
However, unlike search and seizure under Sec. 2, Art. 111 of the Constitution,
which can be warrantless yet reasonable under certain circumstances,
interception ‘and recording under the HSA must be with judicial
authorization; otherwise, the person conducting the unauthorized
interception and recording shall be criminally liable.*® The evidence
obtained shall also be inadmissible.*®”

Under the Cybercrime Prevention Act, a law enforcer may conduct
interception, as defined earlier, provided there is a prior search and seizure
warrant.%' The Rule on Cybercrime Warrants®? provides that the warrant
shall issue based on probable cause, established through facts within the
personal knowledge of the applicant or witness, that an offense has been
committed, being committed, or about to be committed.® Unlike the Anti-
Wiretapping Act and HSA, the Cybercrime Prevention Act does not penalize
interception without a warrant; it merely declares the evidence obtained
inadmissible.’% Nonetheless, under the Rule on Cybercrime Warrants, a
warrantless interception is not countenanced, for even in the event of a valid
warrantless arrest, law enforcers must obtain a warrant belore computers at
the scene of the crime or arrest can be seized (and their data examined). *°

7 Auy. Capuchino v. Apolonio, 672 Phil. 287, 298 (2011). An allempl on good faith to calch wrongdoing
was considercd not an cxouse 0 wireiap.

58 Soc. 4.

&9 Sec. 16.

80 Sec. 15.

%! Seg, 3(m) and Sec. 15.

662 A M. No. 17-11-03-SC, August 15, 2018.

43 Sec. 5.4.

54 Seg. 18.

5 Sec. 6.9. Footnote 37 of the Rules staics that one possible exceplion is the voluntary surrender of the
unit.
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To summarize, search and seizure are reasonable if authorized by a
judicial warrant, unless the circumstance of the case are such that a
warrantless search would nonetheless be reasonable. With respect (o
surveillance per se, no warrant is necessary. However, surveillance
accompanied by interception, in whatever form, requires a judicial
authorization similar to a search warrant in terms of the need to establish
probable cause. Unlike the Cybercrime Prevention Act, the Anti-
Wiretapping Act and HSA penalize interception without a warrant.

The foregoing standards shall be applied to test the ATA provisions.
B. When interference with privacy is reasonable

The right to privacy can be reasonably restricted by an order of the
court or by law when “when public safety or order requires otherwise, as
prescribed by law.”® Although the Rule on the Writ of Habeas Data
extends to cases beyond extra-judicial killing,*®” it does not make the right to
privacy absolute.5%%

In Disini, Jr. v. The Secretary of Justice, Sec. 12 of the Cybercrime
Prevention Act was declared unconstitutional. Said section provides that
“[[Jaw enforcement authorities, with due cause, shall be authorized to collect
or record by technical or electronic means traffic data in real-time associated
with specified communications transmitted by means of a computer system.”
The Court found that when pooled traffic data can be used to create the
profile of a person under surveillance, that type of information is protected
by Sec. 3, Art. ITI of the Constitution on the right to privacy, specifically
informational privacy or a person's right to a reasonable expectation of
control of information defining one's individuality, including the right to be
let alone. The right to control such information can be restricted to serve a
public purpose but the means employed must be within reason. The Court
found no such reasonable limitations imposed by Sec. 12 on the intrusion to
privacy. The standard of “due cause” is lefl to the discretion of the law
enforcer, as due cause cannot be akin to probable cause of the commission
of a crime, which only a court can ascertain for purposes of the issuance of
an arrest warrant. Even the express prohibition against access to parts of the
traffic data indicating identities and content was found insufficient as a
restraint. Ilad it intended to provide for the circumstances of a valid

warrantless surveillance and collection, Sec. 12 would have said $0.%%

666 Fuineta v. Court of Appeals, 324 Phil. 63, 68 (1996).

567 Pivares v. St Theresa’s College, 744 Phil. 451, 463-464 (2014).

68 iny the Matier of the Petition for Writ of Hubeas Corpus/Data v. De Lima, G.R. Nos. 215585 & 2157068,
September §, 2020.

862 Dyisini, Jr v, The Secretary of Jusiice, supra note 91 at 129-137.
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On the other hand, police power and regulatory measures restricting the
right to privacy have been found reasonable when the intrusion seeks only
basic identifying information;®™ it is confined within well-defined limits, as
when a judicial determination of probable cause is required prior to
authorizing interception;®”" it respects the dignity of the person whose
privacy is affected;*”? and it seeks information that, in view of the public
office held by the person affected, are not wholly private in that the public
has a legitimate interest in them.%”

The foregoing standards of reasonableness shall be applied lo the
present issue.

C. Application of the tests of reasonablencss to
Section 16 to Section 20 and Section 22
to Section 24 of the ATA

To reiterate, petitioners do not question that these provisions are
designed to serve a compelling state interest, namely, the punishment and
prevention of terrorism. Their objection has to do with the means employed
in the provisions.

The objections of petitioners are unfounded. The provisions employ
means that are necessary and reasonable. They are even more narrowly
designed than those currently employed under the Anti-Wiretapping Act and
Cybercrime Prevention Act. They clearly delineate the substantive and
procedural limitations of surveillance and interception.

First, the targeted parties are identified, namely, “members of a
judicially declared and outlawed terrorist organization;,” members of a
designated person; a “person charged with or suspected of committing” any
of the crimes defined and penalized under the ATA; and any "person
suspected of any of the crimes." Surveillance and interception of a mere
suspect, including an unidentified suspect, is standard police detection and
investigation method, especially in counter-terrorism.*”

Second, the type and nature of the targeted communication are
identified, namely, “private communications, conversation, discussion/s,
data, information, messages in whatever form, kind or nature, spoken or
written words;” customer information and identification records as well as
call and text data records, content and other cellular or internet metadata;

87 Kilusang Mayo Uno v. Director-General, NEDA, 521 Phil. 732, 758 (2006).

571 Subido Pagente Certeza Mendoza and Binay Law Gffices v. CA, 802 Phil. 34, 360 (20106).

672 Social Justice Society (SIS) v. Dangerous Drugs Board, 591 Phil. 393, 415 (2008).

§73 Morfe v. Mutuc, supra note 18 at 436-437.

6% See discussion of the practices of various states such as Canada, Australia, of United Nations Office on
Drugs and Crime, Current Practices in Electronic Surveillance i the Investigation of Scrious and
Organized Crime, United Nations 2009, ¢iting Title 18 Chap 119 § 2518(7) US Code; Surveillance Devices
Acl 2004 (Australia) s 28; Criminal Code (Canada) s 134.4.
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and tapes, discs, other storage devices, recordings, notes, memoranda,
summaries, excerpts, and all copies thereol.

Third, the types of communication that are insulated from survelllance
and interception are identified, namely, communications between lawyers
and clients, doctors and patients, journalists and their sources and

confidentjal business correspondence.

Fourth, the mandatory nature of the requirement of judicial
authorization by the CA is guaranteed by not only rendering the evidence
illegally obtained inadmissible but also imposing a steep penalty of 10 years
imprisonment on any law enforcer or military personnel who engages in
warrantless surveillance and interception.

Fifth, judicial authorization shall issue only upon probable cause based
on the personal knowledge of the applicants and witnesses. T his requirement
applies even to cases where the private communications of a mere suspect is
sought to be subjected to surveillance and interception. Probable cause, not
mere suspicion, would justify a judicial authorization.

Given the clarity of Sec. 4 of the ATA, the courts are properly guided
as to the relevant facts and circumstances that should be within the personal
knowledge of and presented under oath by the ex parte applicants and
witnesses. Sec. 17 adds that personal knowledge should be as to “facts or
circumstances that evidence, which is essential to the conviction of any
charged or suspected person for, or to the solution or prevention of, any such
crimes, will be obtained.” This particular requirement is not found in the
Anti-Wiretapping Act, Cybercrime Prevention Act, HSA, or Rule 126. It
minimizes the risk of a fishing expedition, for the applicant must convince
the CA that the evidence to be obtained exists and that it is essential either to
the resolution of a pending case or to the solution of a crime or the
prevention of one.

Sixth, the procedural and substantive requirements for the application,
evaluation, implementation, and effectivity of the judicial authorization are
detailed. Even the chain of custody is guaranteed under Sec. 21.
Accountabilities for the safe-keeping and preservation of the intercepted
communication are identified.

Sec. 18 to Sec. 24 provide that “individual identity of members” of the
authorized surveillance team must be stated in the order and that, after
expiration of the period of authorization, these identified applicants shall be
accountable to the CA regarding the filing of a case based on the recorded
communication. If no case is filed, the record is sealed, with said applicants
being accountable for the preservation of the confidentiality and integrity of
thereof. Throughout this period, the persons targeted for surveillance have
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no participation. However, if an application to break the seal of the record 1s
made, the targeted person(s) shall be notified.

In addition, the modes of carrying out the surveillance and interception
are clearly spelled out. The participants are identified in the court order.

The foregoing substantive and procedural requirements provide layers
of protection to the privacy of individuals, including petitioners. At the same
time, they provide the necessary means in order for the ATA to attain the
public purpose for which it was adopted. Thus, Sec. 16 to Sec. 20 and Sec.
27 to Sec. 24 of the ATA do not violate Sec. 2 and Sec. 3, Art. 111 of the
Constitution. They are a reasonable and necessary means to attain the public
purpose of the ATA.

To cover all the bases, the ATA’s compliance with the Rule 126 of the
Rules of Court was also tested. The objective of this comparison is to see the
elements of the constitutional requirements for the validity of Rule 126 of
the Rules of Court and find parallelisms with surveillance under the ATA for
communication data.

After a close comparison, I found the following elements, present in the
current Rules for the issuance of a search warrant [or materials or things, to
likewise be present under the ATA’s surveillance for communications data:

a. A presence of a competent court with jurisdiction over the
geographical area of the search or surveillance - under the
ATA, this court is the Court of Appeals which has a nationwide
jurisdiction;

b. Identified target of surveillance — identified or identifiable
individuals listed in the ATA or whose identification can be
made through the ATA’s processes of designation or
proscription, or as ATA suspected violators;

C. Identified subject matter of surveillance — communications data
between the targets of the surveillance, in relation with the
crimes defined and penalized under the ATA;

d. Filing of an ex parte written application for the conduct of a
surveillance, duly authorized in writing by the Anti-Terrorism
Council (ATC), based on the personal knowledge of the ATA
applicant and the witnesses he may produce;

Personal examination under oath or affirmation of the applicant
and the witnesses he may produce, by the issuing court, is also
present in the ATA;

@
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f. The requirement for the presence of probable cause to believe,
based on the application and the personal examination that
crimes defined and penalized under the ATA has been
committed, is being committed, or is about to be committed;

g. The requirement for the presence of probable cause to believe,
based on personal knowledge of facts or circumstances that the
evidence o be obtained are essential to convict, to resolve
pending questions, or to prevent ATA violations.

In light of this favorable point by point comparison and clear
parallelism, 1 find that the essential elements of a valid search under Art. 111,
Sec. 2 of the Constitution, unquestioned under Rule 126 of the Rules of
Court, are all present in Secs. 16 and 17 ol the ATA.

Under these circumstances, there is no merit to the claim that
surveillance under the ATA is an invalid and unconstitutional surveillance
pursuant to the Constitution’s search and seizure provision.

I1I. Whether or not Sections 25, 26, 27, 28, 29
and 34 of Republic Act Ne. 11479 violate
Sections 6, 8, 12, 13 and Scction 14, Article 111
of the 1987 Constitution

Sec. 25 to Sec. 29 and Sec. 34 of the ATA establish a system ol
designation and proscription as preventative measures whose principal
purpose is the prevention and suppression of terrorism. For petitioners, the
main objection to these measures is grounded on the disproportionality
between prevention or precaution as the objective sought to be achieved and
repression of certain fundamental rights as the principle means.

[ find that the system of designation and proscription established under
the ATA is necessary and reasonable. While it affects certain fundamental
rights, especially those of petitioners, these rights are not absolute.
Moreover, the intrusion is narrowly targeted and, at the same time, layers of
protection are guaranieed.

A. Section 6 on the right to travel and
Section 13 on the right to bail

Section 6, Art. III of the 1987 Constitution recognizes that the right to
travel may be impaired in the interest of national security, public safety, and
public health as expressly provided by law.®” There are existing laws that

expressly regulate the right to travel.®°

&5 Geruing v. De Lima, supra nole 568 at 716.
676 [ eave Division, OAS, OCA v. Heusdens, 678 Phil. 328, 339-340 (201 1), the Court identified the
following: 1) HSA; 2) The Phifippine Passpori Act of 1996; 3) Anti-Traflicking in Persons Act of 2003; 4)
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Any restriction on the right to travel as a condition to the grant of bail is
a valid exercise by the courts of the criminal jurisdiction that has been
conferred upon them by law, even when the reason for the restriction is that
bail is a privilege of provisional liberty and the purpose is to enable the court
to maintain jurisdiction over the person of the accused, rather than to serve
the interest of national security, public safety, or public health.’”” Moreover,
cuidelines issued by the Department of Labor and Employment (DOLE) on
the temporary suspension of the deployment of Iilipino domestic helpers
was sustained by the Court as a valid exercise of the authority granted by the
Labor Code to DOLE “to afford protection to labor,” especially in the light
of reports on abuses committed against them.*

In contrast, in Genuino v. De Lima,” the Court nullified the
Consolidated Rules and Regulations Governing Issuance  and
Implementation of Ifold Departure Orders, Watchlist Orders and Allow
Departure Orders issued by the Department of Justice (DOJ) to restrict the
right to travel of former President Glosia Arroyo, et al. The reason for the
restriction was “the pendency of the preliminary investigation of the Joint
DOJ-COMELEC Preliminary Investigation Committee on the complaint for
electoral sabotage against them.” However, the Court found that the
guidelines were issued beyond the authority conferred by law on the DOJ.
The Court ruled on the validity of the purpose of the restriction.

In the interest of national security and public safety, the ATA imposes
restrictions on the right to travel under Sec. 10, Sec. 11, and Sec. 34. Under
Sec. 10 and Sec. 11, travel is an element of the crime of engaging in terrorist
recruitment and membership or in foreign terrorist activities, respectively.
Given the ability of terrorists to move in and out of porous national
borders—as proven by the participation of FTFs during the Marawi Siege -
the criminalization of certain activities that involve travel is both logical and
necessary. Under these provisions, the act of travelling is, itself, an element
of the crime.

i. Travel as an act of terrorisim

Sec. 10 and Sec. 11 of the ATA are a legislative transformation of
UNSC Resolution No. 1278%% in order that its provisions shall become part
of the Philippine domestic legal system. The UNSC issued Resolution No.
1278 in exercise of its Chapter VII powers. It declared that terrorism is a

The Migrant Workers and Overseas Filipinos Act of 1995; 5) The Act on Violence against Women and
Children; 6) Inter-Country Adoption Act ol 1995,

677 Silverio v. Cowrt of Appeals, 273 Phil. 128, 132 (1991). .

S8 Philippine Association of Service Exporters, Inc. v. [lon. Drilon, 246 Phil. 393, 404-405 {1988).

67 Supra note 568.

880 UNDOC S/RES/2178 (2014), 24 September 2014,
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threat to international peace and security, and decided under paragraph 5 that
all member-states shall:

[PJrevent and suppress the recruiling, organizing, iransporting  or
equipping of individuals who travel 1o a State other than their States of
residence or nationality for the purpose of the perpetration, planning, or
preparation of, or participation in, terrovist acts or the providing or
receiving of terrorist iraining, and the financing of their travel and of their
activities x x x**!

More importantly, in paragraph 5, the UNSC “decide[d] that all States
shall ensure that their domestic laws and regulations establish serious
criminal offenses” in order to prosecute and penalize their nationals who
travel or attempt to travel in order to become FTFs.%?

Sec. 10 and Sec. 11 of the ATA signify the Philippines' compliance
with its state obligations UNSC Resolution No. 1278. The measures adopted
do not violate Sec. 6, Art. 111 of the Constitution for the right to travel can be
validly impaired as may be provided by law and for national security.

ii. Restriction on travel through a hiold departure order

The restrictions on the right to travel under Sec. 34 of the ATA are
preventative and preservative measures. These are a precautionary hold
departure order (PHDO) and hold departure order (HDQ), both of which are
intended to prevent the departure of a person suspected or accused of a crime
from departing from the Philippines.®*

The PHDO is issued by the Regional Trial Court on a person against
whom an information for the crime of terrorism under the ATA is about to
be filed. The substantive and procedural requirements for its issuance
conform to the provisions of the Rule on Precautionary Hold Departure
Order®® that the Court has adopted, particularly the requirement that the
investigating prosecutor shall apply for PHDO only upon a preliminary
determination of probable cause. A PHDO is necessary in cases involving
recruitment and membership as well as the mobility of FTFs, as penalized
under Sec. 10 and Sec. 11 of the ATA. It is doubtlessly necessary towards
ensuring that persons who have violated Sec. 6 to Sec. 9 and Sec. 12 to Sec.
14 of the ATA are brought to face trial in the Philippines.

Sec. 34 of the ATA goes on to authorize the prosecutor, after having,
filed the information, to obtain an HDO from the RTC. Again, this
precautionary step is consistent with judicial practice, specifically under the
Guidelines in the Issuance of Hold-Departure Orders,® for the issuance of

687 Id. at 4.
682 [d. at 4-5.
685 Soc. 1, Rule on Precautionary FHold Departure Order, A.M. No. 18-07-05-5C, September 16, 2018,
) 1d.
_685 OCA Circular No. 39-97, Junc 19, 1997,

&
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an 1IDO "is but an exercise of [the] court's inherent power to preserve and to
maintain the effectiveness of its jurisdiction over the case and the person of
the accused,"®%0 even before arraignment.®®” The difference is that Sec. 34
leaves the RTC with no discretion but to issue an HDO where “the evidence

of guilt is strong.”

The period of effectivity of the PHDO and HDO is clearly defined in
the last paragraph of Sec. 34.

Petitioners have not shown that the substantive and procedural
requirements under Sec. 34 are an inadequate protection against excessive
and unreasonable restrictions on the right to travel. On the contrary, the
provisions are consistent with the Court's own rules on PHDO and HDO.
Moreover, adoption by the Philippines of no-fly lists is in compliance with
its state obligations under UNSC Resolution No. 2178, in relation to UNSC
Resolution No. 1373, on the prevention and punishment of the movement of
J'TFs.6%8

iii. Restriction on local mobility and communication

In addition to HDO, Sec. 34 authorizes the RTC to further resirict the
right to travel of the accused while on bail.

First, the court may limit the mobility of the accused "to within the
municipality or city where he/she resides or where the case is pending".
Travel outside said municipality or city without authorization from the court
shall cause the cancellation of the bail.

Second, the court may place the accused on house arrest and out of
communication except with other house residents. The provision does not
expressly state that house arrest shall be a condition for bail and that its
violation shall lead to its cancellation. However, the immediately preceding
provision refers to the situation in which the evidence against the accused is
not strong and bail has been granted.

The standard by which the court may decide to adopt the foregoing
restrictions on local mobility and communication is "the interest of national
security and public safety." Such standard has been upheld by this Court as
valid ¥ It sufficiently narrows the limitations on mobility and

86 Defensor-Santiago v. Vasquez, 291 Phil. 664, 680 (1993).

887 Pimatulac v. Hon Villon, 358 Phil. 328, 361-362 (1998).

688 UNSC Resolution 2178 reads: “The Security Council ... Acting under Chapter VI of lhe United
Nations Charter ... 5. Decides that Member States shall, consistent with intemational human rights law,
international refugee law, and international humanitarian law, prevent and suppress the recruiting,
organizing, transporting or cquipping of individuals who t ravel to a State othor than their States of
residence or nationality for the purpose of the perpetration, planning, or preparation of, or participation in,
terrorist acts or the providing or receiving of terrorist training, and the financing of their travel and of their
activities.”

89 ton. Binay v. Hon Domingo, 278 Phil. 515, 521 (1991).
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communication, especially as the court may relax the restrictions as it sees
fif.

In sum, Sec. 34 of the ATA does not violate Sec. 6 and Sec. 13, Art.
Il of the Constitution. Its preventative and preservative measures are a
reasonable means to attain the ends of the law.

B. Section 8 on freedom of association

Petitioncrs have been officially red-tagged by government officials
and agencies that are part of the ATC. Moreover, their funds have been
placed under a freeze order. Their designation and proscription are therefore
impending. The question is whether the application of Sec. 25 to Sec. 28 on
petitioners would violate their freedom of association as guaranteed under
Sec. 8, Art. Il of the Constitution.

~ Ireedom of associalion under Sec. 8 is self-limited for it is available
only when the purposes of the association are not contrary to law. Sec. 25 to
Sec. 28 of the ATA adopt a mechanism for the designation of persons and
groups of persons and the proscription of groups of persons whose purposes
have been found to be contrary to law, specifically the ATA, TFPSA,
Cybercrime Prevention Act and other laws punishing terrorism. Moreover,
designation and proscription are not punitive but preventative. They arc a
preliminary step to the issuance of'a freeze order on monetary instruments
and properties that might be used for terrorism. They notify the public of the
illegitimate status of certain organizations to deter recruitment and
membership in and support for said organizations.

The question is whether designation and proscription and the
consequent issuance of a freeze order are reasonable means towards the ends
of the ATA.

iIl. Section 25 on Designation and its
Conscquences

A. Designation by automatic adoption of the
United Nations Security Council
Consolidated List and apon the request of
foreign or supranational jurisdiction (First
and Second Modes of Designation)

Sec. 25 adopts three modes of designation: automatic designation
based on the UNSC consolidated list; designation upon application by a
foreign government or supranational organization; and designation by the
ATC. Thus, the question is whether each mode is a reasonable and necessary
means to attain the purposes of the ATA. Each will be tested according to
the substantive basis and procedural fairmess.
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i. UNSC Consolidated List

The UNSC Consolidated List referred to in Sec. 25 of the ATA is
culled from !4 sanctions regimes established under various UNSC
resolutions. Under each regime, the UNSC declared that certain individuals,
organizations, and activities are a threat to international peace and security
and, to counter the threat, decided to impose upon these individual,
organizations and activities specific sanctions short of the use of armed
force.5% UNSC Resolution No. 1373 broadened the scope of the existing
sanctions regimes by declaring that other individuals and organizations
supporting those identified terrorists individuals and organizations should
also be designated as terrorists and subjected to the same sanctions.®’!
Consequently, it imposed a positive obligation on member states to
implement in their own territories the prescribed sanctions on individual,
organizations, activities and undertakings that arc covered by the UNSC
Consolidated List.%? 1t even established a commitiee to monitor
compliance.’”

The sanctions regime relevant to Sec. 25 of the ATA is that
established under UNSC Resolution No. 1267 (1999).  The UNSC
declared the Islamic State in Iraq and the Levant (Da’esh), Al-Qaida, and
associated individuals, groups, undertakings, and entities as threats to
international peace and security, and adopted specific sanctions against
them, such as asset freeze and aircraft grounding.®* It established the ISIL
(Da’esh) & Al-Qaida Sanctions Committee which implements the sanctions
regime by administering the listing of individuals and organizations.®”> The
updated listing criteria for this regime are set out in UNSC Resolution No.
2368 (2017),10 wit: :

1) Participating in the financing, planning, facilitating, preparing, or
perpelrating of acts or activities by, in conjunction with, under the name
of on behalf of or in support of; 2) Supplying, selling or iransferring
arms and related materiel to; 3) Recruiting for; or otherwise supporiing
acls or activities of, ISIL (Da'esh), Al-Qaida or any cell, affiliale, splinter
group or derivative thereof.

The procedure applied to the filing of requests to list, formulation of
decisions on requests, adoption of the list, notification and delisting are also
set out in UNSC Resolution No. 2368%° as well as the ISIL (Da’esh) & Al-

899 Sep Subsidiary Organs of the United Nations Security Council, United Nations, 2021, pp. 4-5.

81 Paragraphs 1 and 2.

692 Sea paragraphs [-2.

3 [d., paragraphs 6-7. See UNDOC $/2019/998, 13 July 2020, Technical guide to the implementation of
Sceurity Council Resolution {373 (200§ ) and other relevant resolutions.

&4 See paragraph 4.

65 Guidelines of the Commiliee for the Conduct of its Worl, last updated 5 September 2018, available at
https://www.un.drg/sccuritycouncil/silcs/www.un.org.securilycouncil/ﬁIcs/guidclines_of__lhcﬁcommill‘cc f
or_the conduct of_its_work_0.pdf. B
8% JNDOC S/RESA2368, 20 July 2017, paragraphs 1-8, 50-59 and 60-80.
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Qaida Sanctjons Committee Guidelines.””” Delisting is decided by an Office
of the Ombudsperson.**

The Abu Sayyaf Group (4SG) is included in the 1SIL (Da’esh) & Al-
Qaida Sanctions List.®” The narrative summary on the ASG published by
the UNSC states that the ASG was listed in 2001 on the basis of paragraph
8(c), UNSC Resolution No. 1333 (2000) and on the ground that it is
affiliated with Al-Qaida, Usama bin Laden or the Taliban, as follows:

ASG has links to Al-Quida (QDe.004) and Jemaah Islamiyah (JI)
(QDe.092), and ASG members have been (rained by both organizations in
guerrilla warfare, military operations and bomb making. Usama bin
Laden’s (deceased) brother-in-law, Mohammad Jammal Khalifa, used arn
organization to channel funds to ASG (o pay for training and arms.

ASG has been involved in a number of terrorist attacks, including
assassinations; bombing civilian and military establishments and domestic
infrasiructure, including airporis and ferries; kidnapping local officials
and foreign tourists; beheading local and foreign hostages; and extortion
against local and foreign businesses.””

The ASG is also included in the UNSC Consolidated List.”"!

The foregoing concrete case of the ASG demonstrates that stringent
substantive and procedural standards are applied before individuals and
organizations arc included in the UNSC Consolidated List. The automatic
designation, under Sec. 25 of the ATA, of said listed individuals and
organizations can hardly be considered an unreasonable infringement of
freedom of association.

Accordingly, I vote to declare the first mode of designation under Sec.
25 as not unconstitutional.

ii. Designation upon the request of a
forcign or supranational jurisdiction

Scc. 25 of the ATA specifically provides that, upon written request by
a foreign or supranational jurisdiction, the latter's designation of an
individual or organization shall be adopled by the ATC only on the basis of
its own assessment using the criteria of UNSC Resolution No. 1373,
specifically under paragraphs 1 and 2. They would apply to those who: 702

%7 Guidelines, supra note _. Sce Sections 4, 6, and 7.

898 UNDOC S/RES/2368, supra nole, paragraphs 60-30.

7 Code No. QDe.001, available at htips://scsanctions.un.org/9vpuucn-al-qaida.html,

0 See narrative SUTMATY at
hitps:/Awww.un.ore/securilycouncil/sanctions/1267/aq_sanctions_list/summaries/entity/abu-sayyaf-group.
01 Code No. QDe.001, available at hitps://scsanctions.un.org/vbi8hen-atl.htol.

702 See Technical guide, id., paragraphs 56-67.
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1. Finance terrorist acts;’”
2. Provide or collect, by any means, directly or indirectly,

of funds with the intention that the funds should be used,

or in the knowledge that they are to be used, in order to

carry out terrorist acts;™*

3. Commit, or attemplt to commit, terrorist acts or
participate in or facilitate the commission of terrorist
acts;’?

4. Make any funds, {inancial assets, or economic resources

or financial or other related services available, directly or
indirectly, for the benefit of persons who commit or
attempt to commit or facilitate or participate in the
commission of terrorist acts;”"®

5. Finance, plan, support, facilitate, or commit terrorist acts,
or provide safe havens;”"” and
6. Cross borders as FTF or facilitate the movement of said

FTFs."*

The foregoing substantive and procedural requirements make the
second mode of designation reasonable. For this reason, [ cannot join my
esteemed colleagues in declaring this mode of designation as
unconstitutional. Furthermore, the first and second modes of designation
provide a mechanism for delisting. Under UNSC Resolution No. 1898
(2011) and Resolution No. 2368 (2017), an Office of the Ombudsperson is
tasked created to receive and decide on requests for delisting from the ISIL
(Da'esh) & Al-Qaida Sanctions List. With respect delisting from other
sanctions list and the UNSC Consolidated List, UNSC Resolution No. 1730
(2006) established a focal point that receives and farms out requests for de-
listing and letters questioning designations to the proper sanctions comimittee
for decision.”

Foreign and supranational jurisdictions, such as the Buropean Union,
adopt their own delisting procedure, including a judicial process all the way
to the Court of Justice of the European Union (Grand Chamber) and on
substantive grounds.”'?

703 UNSC Resolution No. 1373, paragraph 1{a).

04 14., paragraph 1(b).

03 1d., paragraph 1{c).

6 Id., paragraph 1(d).

W7 1d., paragraph 2(e).

TR 1d., paragraph 2(f).

8 UNDOC S/RES/1730, 19 December 2006, paragraphs 1-8.

710 Spe, for example, Case C-79/15 P, Conncil of the Eurapesn Union v. Hamas, 16 Jufy 2017,
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It is reiterated that this second mode of designation provides the
mechanism for the implementation of any existing or future bilateral
cooperation agreement on designation and proscription, such as the US-
Israel Counter - Terrorism Cooperation Accord. 7'' The necessity and
urgency for this type of cross-border and inter-state cooperation arose from
the reality that our borders are porous and that terrorists have no nations or
nationalities. Without the second mode of designation, any future bilateral or
regional agreement on reciprocity in the adoption of designations and
proscriptions would have no teeth. As stated in previous portions of this
Opinion, this second mode of designation is in compliance with the
Philippines’ international obligations.

Hence, 1 vote to declare the second mode of designation under Sec. 25
as not unconstitutional.

B. Designation by the Anti-Terrorism Council
(Third Mode of Designation)

Interestingly, “designation” is defined in Sec. 3(b) of the ATA, as well
as Scc. 3(e) of the TFPSA, by way of describing its subjects instead of
providing details about the nature of the act itself. Both provisions are
juxtaposed to give a clearer picture as follows:

TFPSA ATA
(Section 3) (Section 3)
(c) Designated persons refer 1o: (b) Designated Person shall refer to:

(1) any  person  or  entily | Any individual, group of persons,
designated and/or identified organizations, or associations designated
as a ferrorist, onc who | and/or identified by the United Nations
finances terrorism, or a | Sccurity Council, or another jurisdiction, or
terrorist  organization  or | supranational jurisdiction as a terrorist, one
group under the applicable | who {inances terrorism, or a lerrorist
United  Nations  Securily | organization or group; or
Counci! Resolution or by
another  jurisdiction  or ; Any person, organization, association, or
supranational jurisdiction; proup of persons  desigrated under

paragraph 3 of Scction 25 of this Act.

(2) any organization, association,
or gproup of  persons | For purposcs of this Act, the above
proscribed  pursuant  to | definition shall be in_addition to the
Section 17 of the Human | definition of designated persons under
Sccurity Act of 2007; or Section 3 (c) of Republic Act No. 10168,

otherwise known as the “Terrorism

(3) any person, organization, | Financing Prevention and Suppression Act
association, or group of | 0of2012.7 (emphasis supplied)
persons whose funds or
property, based ou probabic

71 Spe, for example, US-Israci Counler - Terrorism Cooperation Accord, 30 April 1996, 7 US Departinent
of State Dispatch19, 225-226.
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causc are subject to scizure
and  sequesiration under
Section 39 of the Human
Sceurity Act  of 2007
(emphasis supplied)

Comparing both of the aforementioned provisions yields the following
findings:

1. Semantically, the foregoing provisions do not distinguish
between the terms “designated” and “identified” as it
only enumerates those who may be subjected to
designation. The wuse of the grammatical conjunction
“and/or” without any provision as to both terms
distinction also contributes to the indistinguishability of
both terms. As such, the same indistinguishability implies
that “designation” and “identification” may be used
interchangeably as both appear to refer to the same
official act.

2. The third paragraph in Sec. 3(b) of the ATA considers its
own “definition” of “designation” as an “addition” to that
provided under the TFPSA.

3. Sec. 3(e)(2) of the TFPSA also includes proscribed
persons and entities as among those who are considered
as “designated” for purposes of issuing freeze orders and
subjecting targets to sequestration proceedings.

Despite the lack of a categorical statutory definition of what
“designation” is, Rule 3.a.6 of the Implementing Rules (JRR) of the TF PSA
promulgated by the Anti-Money Laundering Council (4MLC) undertook to
define “designation” in this wise:

RULE 3.a.6. “Designation” or “Listing”. — refers 1o the
identification of a person, organization, association or group of persons
{hat is subject to largeted financial sanctions pursuant to the applicable
United Nations Sceurity Council Resolutions. (emphasis supplied)

The aforementioned rule equated “designation” with the “listing” and
“identification” of individuals, organizations, associations, and groups
suspected of engaging in acts relating to terrorism. However, the same
definition lacks express statutory fiat as it is merely supplied by the AMLC —
an administrative body.

To address the perceived statutory gap as to definition, the proper
recourse to apply the rule on statutory construction of interpreting every part
of the statute with reference to the context where every part must be
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considered together with the other parts and kept subservient to the general
intent of the whole enactment.””? The law must not be read in truncated
parts; meaning, a statu(e’s clauses and phrases must not be taken as detached
and isolated expressions, but the whole and every part thereof must be
considered in fixing the meaning of any of its parts in order to produce a
harmonious whole.”’? Relatedly, it is also a recognized rule of statutory
construction for harmonizing laws that different statutes that are in pari
materia are to be taken together as if they were one law.” In this regard,
statules are in pari materia when they relate to the same person or thing or to
the same class of persons or things, or object, or cover the same specific or
particular subject matter.”"”

Therefore, in order to define “designation” by determining its nature,
it is necessary that the Court resorts to other parts of the ATA by identifying
the effects of its issuance. This is provided for by Sec. 25 of the ATA, which
reads as follows:

SECTION 25. Designation of Terrorist Individual, Groups of
Persons, Organizations or Associalions. — Pursuant to our obligations
under United Nations Security Council Resolution (UNSCR) No. 1373,
the ATC shall automatically adopt the United Nations Security Council
Consolidated List of designated individuals, groups of persons,
organizations, or assoclations designated and/or identified as a terromst,
one who [inances terrorism, or a terrorist organization or group.

Request for designations by other jurisdictions or supranational
jurisdictions may be adopted by the ATC afler determination that the
proposed designee meets the criteria for designation of UNSCR No. 1373.

The ATC may designate an individual, group of persons,
organization, or association, whether domestic or foreign, upon a finding
of probable causc that the individual, group of persons, organization, or
association commit, or attempt to commit, or conspire in the commisston
of the acts defined and penalized under Sections 4, 5, 6,7, 8, 9,10, 11 and
12 of this Act.

The assets of the designated individual, group of persons,
organization or association above-mentioned shall be subject to the
authority of the Anti-Money Laundering Council (AMLC) io freeze
pursuant to Section 11 of Republic Act No. 10168.

The designation shall be without prejudice to the proseription of
terrorist organizations, associations, or groups of persons under Section 20
of this Act. (emphasis supplied)

N2 pRil International Trading Corp. v. COA, 635 Phil. 447, 454 (2010), citations omitted.

3 Mactan-Cebu interaational Airport Authority v. Urgello, 549 Phil. 302, 322 (2007), citations omitted.
T ppil [nternational Trading Corp. v. COA, supranote 712, at 458, citations omitted.

5 The Office of the Solicitor General (OSG) v. Court of Appeals, 735 Phil. 622, 628 (2014), citations
omitted.
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It can be clearly deduced from the foregoing provision that the effect
of designation is te subject an individual, group, organization, or association
to the AMLC’s authority to freeze according to Sec. 11 of the TFPSA. In
this regard, a comparison of both provisions of the ATA and the TFPSA
pertaining to the authority to freeze is imperative to determine the scope of

such authority:

TIPSA
(Scction 11)

ATA
{Section 36)

SECTION 11. Authority to Freeze. —
The AMLC, ecither upon 1its own
initiative or at the request of the ATC,
is hereby authorized to issue an ex parite

order to freeze without delay: (a)-

property or funds that arc in any way
related to financing of terrorism or acts
of terrorism; or (b) property or funds of
any person, group of persons, terrotist
organizalion, or association, in relation
to whom there is probable cause 1o
beliecve that they are commiliing or
altempting or conspiring to commit, or
participating in or facilitating the
commission of financing of terrorism or
acts of terrorism as defined herein.

The freeze order shall be effective for a
period not exceeding twenty (20) days.
Upon a petition filed by the AMLC
before the expiration of the period, the
effcctivity of the frecze order may be
extended up to a period not exceeding
six (6) months upon order of the Court
of Appeals: Provided, That the twenty-
day period shall be tolled upon filing of
a petition to extend the effectivily of the
freeze order.

Notwithstanding the preceding
paragraphs, the AMELC, consistent with
the Philippines’ intcrnational obligations,
shall be authorized to issuc a freeze
order with respect to property or funds
of a  designated  organization,
association, group or any individual te
comply with binding terrorism-related
Resolutions, including Resolution No.
1373, of the UN Security Council
pursuant to Article 41 of the Charter
of the UN. Said freezc order shall be
effective until {he basis for the issuance
thereof shall have been hfted. During
the effectivity of the freeze order, an

SECTION 36. Authority to I'reeze. —
Upon the issuance by the court of a
preliminary order of proscription or in
case of designation under Section 25 of
this Act, the AMLC, cither upon its own
initiative or request of the ATC, is
hercby authorized to issue¢ an ex parie
order to frecze without delay: (a) any
properly or funds that are in any way
related 1o financing of terrorism  as
defined and penalized under Republic
Act No. 10168, or any violation of
Sections 4, 5, 6, 7, 8, 9, 10, 11 or 12 of
this Act; and (b) property or funds of any
person or persons in relation to whom
there is probable cause to believe that
such person or persons are committing or
attempting or conspiring to commit, or
participating in or facilitating the
financing of the alorementioned sections
of this Act.

The frecze order shall be clfective for a
period not exceeding twenty (20) days.

| Upon a petition filed by the AMLC

before the expiration of the period, the
effectivity of the freeze order may be
extended up lo a period not exceeding
six (6) months upon order of the Court
of Appeals: Provided, That, the twenty-
day period shall be tolled upon filing of
a petition 1o extend the effectivity of the
ficeze order.

Notwithstanding the preceding
paragraphs, the AMLC, consistent with
the Philippines’ international obligations,
shall be authorized lo issue a frecze
order with respect o property or funds
of a designated organization,
association, group or any individual to
comply with binding terrorism-refated
resolutions, including UNSCR  No.
1373 pursuant to Article 41 of the
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aggricved party may, within twenty
(20) days from issuance, file with the
Court of Appeals a petition {o
determine the basis of the freeze order
according to the principle of effective
judicial protection.

However, if the property or funds
subject of the freeze order under the
immediately preceding paragraph arc

charter of the UN. Said freeze order
shall be cffective until thc basis for the
issuance thereofl shall have becn lifted.
During the effectivity of the frecze order,
an aggricved party may, within twenty
(20) days from issuance, file with the
Court of Appeals a petition to determine
the basis of the freeze order according to
the principle of cffective judicial
protection: Provided, That the person

whose property or funds have been
frozen may withdraw such sums as the
AMLC determines to be reasonably
needed for monthly family nceds and
sustenance including the scrvices of
counscl and the Tamily medical nceds of
such person.

found {o bc in any way related (o
financing of terrorism or acls of
terrorism  committed — within  the
jurisdiction ol the Philippines, said
properly or funds shall be the subject of
civil  forfleiture  proccedings — as
hercinafter provided. (emphasis
supplied)

However, if the property or funds subject
of the freeze order under the immediately
preceding paragraph are found to be in
any way related to [inancing of terrorism
as delincd and penalized under Republic
Act No. 10168, or any violalion of
Sections 4, 5, 6, 7, 8,9, 10, 11 or 12 of
this Act commitied within the jurisdiction
of the Philippines, said property or funds
shall bc the subject of civil forfeiture
proceedings as provided ‘under Republic
Act No. 10168. (emphasis supplicd}

Based on the aforementioned comparison, it can now be clearly
deduced that:

i. The third paragraph in Sec. 25 of the ATA, as well as Sec.
3(e)(3) of the TFPSA, empowers the ATC to: (a) adopt the list
of terrorists provided by the United Nations (UN) Security
Council pursuant to its terrorism-related resolutions; and (b)
designate as terrorists, based on probable cause, individuals,
associations, organizations, and groups.

2. The AMLC may issuc 20-day ex parte freeze orders; either: (a)
motu proprio, (b) upon the ATA’s request; or (¢) in compliance
with UN Security Council resolutions.

3. Pursuant to the “principle of effective judicial protection,”
parties aggrieved by the aforementioned ‘ex parte freeze order
may file a petition with the Court of Appeals (CA) to determine
such order’s basis.
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4.  The properties of designated individuals, organizations,
associations, or groups may be the subject of forfeiture
proceedings under the TFPSA.

The aforementioned enumeration appears to present due process
concerns as the AMLC can preliminarily resirict a target person, entity, or
group’s use of owned or held assets with the end goal of averting the
consummation of terrorism - without judicial authority. However, the
succeeding discussions will elucidate the reasons why the AT A’s official act
of “designation” does not violate the constitutional guarantee of due process.

First, as to the issue of supposed absence of judicial protection, there
is no controlling and precise definition of due process.”® The very nature of
due process negates any concept of inflexible procedures universatly
applicable to every imaginable situation.”'” Due process of law guarantecs
“no particular form of procedure; it protects substantial rights.””!®
Consideration of what procedures due process may require under any given
set of circumstances nust begin with a determination of the precise nature of
the government function involved as well as of the private interest that has
been affected by governmiental action.”" Its flexibility is in its scope—once
it has been determined that some process is due—is a recognition that not all
situations calling for procedural safeguards also call for the same kind of
procedure.”” This is especially applicable in matters involving
administrative due process where its essence was explained in Cornejo v.
Gabriel and Provincial Board of Rizal’*' which reads:

The fact should not be lost sight of thal we are dealing with an
administrative proceeding and not with a judicial proceeding. As Judge
Cooley, the leading American writer on Constitutional Law, has well said,
duc process of Jaw is not nccessarily judicial process; much of the
process by means of which the Government is carried on, and the
order of socicty maintained, is purely exccutive or administrative,
which is as much due process of law, as is judicial process.. Whilc a
day in court is a matter of right in judicial proceedings, in administrative
proceedings it is otherwise since they rest upon different principles. In
certain procecdings, therefore, ol an administrative character, it may bc
stated, without fear of contradictions that the right to a notice and hearing
are nol essential to duc process of law. Examples of special or summary
proceedings affecting the life, liberty or property of the individual without
any hearing can easily be recalied.  Among these are the arrest ol an
offender pending the filing of charges; the restraint of property in tax
cases; the granting of preliminary injunctions ex parie; and the suspension

16 Morfe v. Mutuc, supra note 18 at 432-433, citalions omitled.

N7 perez v. Phil. Telegraph and Telephone Co., 602 Phil. 522, 538 (2009), citations omiited; sce also
Stanley v. llinois, 405 U.S. 645 (1972), cilations omitied.

T8 Agirehet] v. W.T. Grant Co., 416 U.S. 600 {1974}, citations omitted.

T Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 880 (1961},

70 See Morrissey v. Brewer, 408 U.S. 471 (1972).

721 4| Phil. 188, 193-194 (1971), citations omiited.
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of officcrs or employees by the Governor General or a Chief of a Burcau
pending an investigation. (emphasis supplied)

In the case of terrorism, an extraordinary situation where some valid
govermmental interest is at stake, postpoming the hearing until after
deprivation is justified.”? Self-preservation is the first law of nature.”
Moreover, parallel to individual liberty is the natural and illimitable right of
the State to self-preservation.” On the part of the State, protecting public
welfare by way of police power is an act of self-preservation.”” This is
justified by the realization that some individual liberties must give way to
general welfare or public interest concerns.”®

In other words, no tight is absolute.”’ 1t must be borne in mind that
the Constitution, aside from being an allocation of power is also a social
contract whereby the people have surrendered their sovereign powers to the
State for the common good.” It is also in recognition of the fundamental
precept that police power has for its object the improvement of social and
economic conditions affecting the community at large and collectively with
a view to bring about "the greatest good of the greatest number."””” Even
liberty itself, the greatest of all rights, is not an unresfricted license to act
according to one's own will—it is only freedom from restraint under
conditions essential to the equal cnjoyment of the same right by others.”"
However, it is also necessary to stress that: “Individual rights may be
adversely affected by the exercise of police power to the extent only -— and
only to the extent — that may fairly be required by the legitimate
demands of public interest or public welfare.””!

In essence, public interest is basically an aggregate or collection of
everyone’s private rights. This is also the essence of majority rule which is
a necessary principle in this democratic governance.”* Hence, in litigations
between governmental and private parties, courls go much further both to
give and withhold relief in furtherance of public interest than they are
accustomed to go when only private interests are involved.”® These
rationalizations allow a summary but temporary deprivation of rights in the

122 See Boddie v. Connecticut, 401 U.S. 371 (1971), citations omitted.

3 Soplenie v. People, 503 Phil. 241, 242 (2005), citing Samuel Butler.

24 Estrada v. Sandiganbayan, supra note 85 at 338.

725 Spe Dissenting Opinion of Justice Antonio T. Carpio in Svuthern Luzon Drug Corporation v.
Department of Svcial Welfare and Development, 809 Phil. 315, 388 (2017), citing City Gov't. of Quezon
City v. Hon. Judge Cricta, 207 Phil. 648, 654 {1983).

726 Qop Serrano v. Gallant Maritime Services, Inc., 601 Phil. 245, 298 (2009), citations omilled.

27 O, Remman Enterprises, Inc. v. Professional Regulatory Board of Real Estote Service, 726 Phil. 104,
122 (2014), citalions omitied.

"B Marcos v. Sec. Manglapus, 258 Phil. 479, 503-504 (1939).

729 Churchill and Tait v. Rafferty, 32 Phil. 580, 604 (1915), citations omitted.

0 Case v. Board of Health, 24 Phil. 250, 281 (1913), citing Crowley v. Christensen, 137 U.S. 86, 89
(1890).

™ Homeowners' Association of the Phifs., Inc. v. The Municipal Board of the City of Manila, 132 Phil.
903, 907 (1968).

2 Estrada v. Eseritor, 455 Phil. 411, 582 (2003), citations omilied.

5 Evecutive Secretary v, Court of Appeals, 473 Phil. 27, 60-62 (2004), citations omitted.
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form of ex parte freeze orders to prevent terrorists from achieving their
objectives and, thereby, prevent massive casualties. To hold otherwise and
afford the individual or group, whose bank account is to be frozen, an
opportunity to be heard would be to grant the same individual or group an
opportunity to divert the funds so that they may still be used to fund their
terrorist efforts. Such absurd scenario would, in effect, greatly endanger
public safety for the “long arm of the law” would be rendered inutile in
brining criminals to justice. This also holds true especially in acts
preparatory to terrorism where the freezing of funds requires its immediate
implementation. ‘

In the case of the AMLC’s power to issue twenty (20)-day ex parte
freeze orders, it is justified for being a precautionary and provisional
measure intended to prevent a greater evil: infliction of massive casualties
brought about by terrorism. Under the “principte of effective judicial
protection,” aggrieved parties are entitled to question the basis of the
AMLC’s ex parte freeze orders before the CA; provided that the same
remedy is pursued within the 20-day period {rom issuance of such orders.
Here, procedural due process is not violated when the deprivation of a right
or legitimate claim of entitlement is just temporary or provisional. When
adequate means or processes for recovery or restitution are available to a
person deprived of a right or legitimate claim of cntitlement are in place,
everyone is assured that the State—even in the legitimate exercise of police
power—cannot summarily confiscate these rights or entitlements without
undergoing a process that is due to all. The only exception where the State
can effect a summary but permanent deprivation of a right or entitlement is
if the same endangers public safety or public health which is, as earlier
pointed out, a nuisance per se. As long as deprivation is temporary and due
process requirements are still available to the one deprived of a right, the
Constitution’s due process clause cannot be considered to have been
violated.™ In essence, freeze orders should only be a preliminary step
towards justified final deprivations of rights which is civil forfeiture—a
judicial process.

Even assuming that the aggrieved parties fail to question the basis of
the AMLC’s ex parte freeze orders before the CA within the 20-day period
from issuance of such orders, remedics are still available for the recovery of
the use of such frozen assets. To begin with, Scc. 18 of the TFPSA provides:

73 [ administrative procesdings, procedural duc process has been recognized to include the following: {1)
the vight to actual or constructive notice of the instituiion of proceedings which may affcct a respondent’s
fegal rights; (2) a real opportunity 1o be heard personatly or with the assistance of counsel, to present
wilnesses and evidence in onc’s favor, and to defend one’s rights; (3) a tribunal vesied with competent
jurisdiction and so constituted as to alford a persen charged administratively a reasonable guarantee of
honesty as well as impartiality; and (4) a finding by said tribunal which is supported by substantial
evidence submitted for consideration during the hearing or contained in the records or made known fo the
parties affected (Vivo v. Philippine Anmsemen: and Gaming Corporation, 721 PPhil. 34, 43 [20137]).
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SECTION 18. Civil Forfeiture. — The procedure for the civil
forfeiture of property or funds found to be in any way related to financing
of terrorism under Section 4 and other offenses punishable under Sections
5, 6, and 7 of this Act shall be made in accordance with the AMLA, as
amended, its Revised Implementing Rules and Regulations and the Rules
of Procedure promulgated by the Supreme Court. (emphasis supplied)

Connectedly, Secs. 8 and 9 of A.M. No. 05-11-04-SC™° (Rules on
Civil Forfeiture) provides for the following notice requirement:

SECTION 8. Notice and Manner of Scrvice. —

(a) The respondent shall be given notice of the petition in the same
manner as service of summons under Rule 14 of the Rules of Court
and the following rules:

(1) The notice shall be served on respondént personally, or by
any other means prescribed in Rule 14 of the Rules of
Court;

2 The notice shall contain: (i) the title of the case; (il) the
docket number; (iii) the cause of action; and (iv) the reliel
prayed for; and

(3) The notice shall likewise contain a proviso ihat, il no
comment or opposition is filed within the reglementary
period, the court shall hear the case ex parie and render
such judgment as may be warranted by the facts alleged in
the petition and its supporting evidence.

(b) Where the respondent is designated as an unknown owner or
whenever his whereabouts are unknown and cannot be
ascertained by diligent inquiry, scrvice may, by leave of court,
be effected upon him by publication of the notice of the petition
in a newspaper of gencral circulation in such places and for such
{ime as the court may order. In the cvent that the cost of
publication exceeds the value or amount of the property to be
forfeited by ten percent, publication shall not be required.

SECTION 9. Comment or Opposition. — The respondent shall
file a verified comment or opposition, not a motion to dismiss the petition,
within fifteen days from service of noticc or within thirty days from the
publication in. case service of notice was by publication.

The comment or opposition shall (a) stale whether respondent
admits the allegations of the petition; (b) specily such inaccuracies or
falsities in petitioner's statement of facts; and (¢) stale clearly and
concisely the respondent’s defense in law and the specific and pertinent
provisions of the law and their applicability to respondent. (emphasis
supplied)

75 Rule of Procedurc in Cases of Civil Forfeiture, Asset Preservation, and Freezing of Monetary
Instrument, Property, or Proceeds representing, involving, or Relating to an Unlawful Activity or Money
Laundering Offense under Republic Act No. @ 160, as amended (Wovember 15, 2005).
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The aforecited rule affords parties aggrieved by the AMLC’s ex parte
freeze orders notice as well as opportunity to participate in the forfeiture
proceedings. Moreover, the Rules on Civil Forfeiture also provides for a
substituied service by way of publication. if the whereabouts of aggrieved
parties, who are respondents in civil forfeiture proceedings, cannot be
“gscertained by diligent inquiry.” As matter of course, public petitioners in
forfeiture proceedings are required to at least preseni some evidence or
factual basis as to the degree of such “diligent inquiry” to ascertain the
respondents’ whereabouts. This protects respondents from arbitrariness and
abuse as regards the serving of notices. What this essentially means is that
aggrieved parties may still have a chance to assail the basis of freeze orders
and to discharge the properties from State custody in their favor. Since both
notice and opportunity to be heard are ensured by the Rules on Civil
. Forfeiture, the due process rights of aggrieved parties are amply protected.

Second, the power to determine probable cause is not only limited to
magistrates of regular courts. Bven law enforcers may resort to the
determination of probable cause to prevent the effects or direct results of
crimes being committed in flagrante delicto. This is in consideration that a
nuisance per se may be summarily abated under the undefined law of
necessity for being a direct menace to public health or safety.”® Allowing or
requiring law enforcers to determine the presence of probable cause In
conducting in flagrante arrests and other preventive measures even
discourages and puts in check any arbitrariness or potential abuse on the part
of State agents. The reason being is that the presence or absence of probable
cause may be assailed by aggrieved parties during court proceedings. In this
regard, law enforcers as well as statutorily authorized administrative
agencies are inherently empowered to abate any nuisance per se. A conlrary
principle would render the very purpose of the Executive Branch as well as
all offices under it inutile. More importantly, such contrary principle would
violate the State’s obligation under the social contract embodied in Secs. 4
and 5, Art. II of the Constitution to protect its citizens as well as those
sojourning within its territory.

Last, as to an aggrieved ;party’s ability to timely file a petition with the
CA to question the basis of an ex parte freeze order, Sec. 15 of the TIPSA
provides a mode of notice for aggrieved parties as follows:

SECTION 15. Publication of Designation. — The Department of
Foreign Affairs with respect to designation under Scction 3 () (1) of this
Act, and the ATC with respeet to designation under Section 3 (¢) (2) and
(3) and Section 11 of this Act, shall publish a list of the designated
persons to which this Act or the Human Security Act applies.  The
concerned agencies shall cnsure that an clectronic version of the
document is made available to the public on their respective website.

36 Soe Monfeverde v. Generoso, 52 Phil. 123, [27 (1928); Salao v. Suntas, 67 Phil. 547, 550 (1939).

y
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Fach respective agency or authority shall ensure that information
on procedurcs established in rules and regulations issucd pursuant to this
Act for delisting, unfreezing and exemptions for basic, neccssary or
extraordinary expenscs shall likewise be made available in their
respective website. (emphasis supplied)

The aforementioned provision on publication of the list of designated
persons guarantees the due process rights of aggrieved parties to notice and
opportunity to be heard. Suspected terrorist individuals, organizations,
associations, or groups cannot reasonably be expected to maintain a
predictable mailing address as they usually conduct their operations
clandestinely to avoid run-ins with law enforcers. In this regard, an
aggrieved party cannot reasonably complain of being denied due process in
view of the statutorily mandated publication requirement.

Apart from the judicial remedies explained in the preceding
discussions, parties aggrieved by the AMLC’s ex parte freeze order may
pursue the administrative remedy of delisting. This is provided under Sec. 22
of the TFPSA which reads:

SECTION 22. lmplementing Rules and Regulations. — Within
thirty (30) days from the effectivity of this Act, the AMLC, i
coordination with relevant government agencics, shall promulgate rules
and regulations to implement cffectively the provisions of this Act.

The rules and regulations to be promulgated may include, but
not limited to, designation, delisting, notification ol matlers of interest of
persons affected by the Act, exceptions for basic, neccssary and
extraordinary expenses, niaiters of evidence, definition of probable cause,
inter-agency  coordination, — publication of rclevant information,
administrative offenses and penaltics, procedures and forms, and other
mechanisms for implementation of the Act. (emphasis supplied)

The aforecited statutory provision is even fleshed-out by no less than
the salient portions of Rule 6 of the IRR to the ATA, as follows:

RULE 6.9. Request for Delisting. —

For designations made under Rule 6.2 and Rule 6.3, a designated
party or its assigns or successors-in-interest may file a verified request
for delisting belore the ATC within fifteen (15) days from publication
of the designation.

A request for delisting may be filed as often as the grounds
therefor exist. FHowever, no request for delisting may be filed within SIX
(6) months from the time of denial of a prior request for delisting.

The request shail set forth the grounds for delisting, as follows:

a. mistaken identily;
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b. relevant and significant  change of facts or
circumstance;

c. newly discovered evidenee;

d. death of a designated person;

c. dissolution or liquidation of designated organizations,

associations, or group of persons; or

L. any other circumstance which would show that the
basis for designation no longer cxists.

For designations made under Rule 6.2, the request for delisting
shall be accompanied by proof of delisting by the foreign jurisdiction or
supranational jurisdiction.

For designations made under Rule 6.1, the ATC may motu proprio
or upon request of a designated person file a petition for delisting with
{he appropriate comwmittee of the UNSC. The petition for delisting may
also be filed dircetly by the designated person pursuant to the rules
established by the appropriate UNSC commitiee.

The ATC shall be responsible for posting of the updaied UNSC
procedurcs for delisting and access Lo frozen funds seiting forth the web
links and addresses of the relevant UNSC commiltee responsible for
acting on delisting requests and access to frozen {funds.

RULE 6.10. Notice of Delisting. —

Where persons, organizations, associations, or group of persons arc
delisted by thc UNSC or its appropriatc sanclions committee, the ATC
shall immediately issuc a resolution that the person, organization,
association, or group of persons has been delisted.

All ATC resolutions of delisting shall be published in/posted on a
newspaper of gencral circulation, the online official gazctte, and the
official website of the ATC. (emphasis supplicd)

The aforementioned rules provide for a detailed administrative
procedure as regards delisting and exemption in addition to judicial
guarantees. It also ensures that parties aggrieved by the AMLC’s ex parte
freeze order can ventilate their grievances through an expedient
administrative recourse such as delisting or exemption. In effect, such
administrative procedure of delisting and exemption complements and
strengthens an aggrieved party’s due process rights already guaranteed by
the “principle of effective judicial protection.”

Based on the foregoing, I vote to declare the third mode of Sec. 25 as
not unconstitutional.
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3) Proscription

Secs. 26 to 28 of the ATA adopt a system of proscription according to
which a group of persons, organization or association is declared as a
terrorist and outlawed by the CA. Unlike designation which can reter to
individuals, proscription attaches only to groups. Proscription clearly applies
to associations or groups whose purpose is unlawful under Secs. 4 to 14 of
the ATA and other laws punishing terrorism. Consequently, the right to form
or maintain such association can be validly restricted if not denied in order
to prevent and suppress terrorism. Proscription is the means cmployed to
that end.

Sec. 26 and Sec. 27 expressly provide that “it shall be the burden of the
applicant to prove that the respondent is a terrorist and an outlawed
organization or association within the meaning of Section 26,” in that the
respondent “commits any of the acts defined and penalized under Secs. 4, 5,
6,7,8,9,10, L1 and 12 of this Act, or organized for the purpose of engaging
in terrorism.”

For purposes of issuing a preliminary proscription order, the burden is
discharged if there is probable cause established through a “verilied
application which is sufficient in form and substance.” With respect to an
order for proscription, the same shall issue only after the applicant has
discharged its burden in an adversarial process, with due notice to
respondent and opportunity to be heard. The same adversarial process shall
take place if proscription is sought by a foreign or suprahational jurisdiction
through the ATC and Department of Justice (DOJ). This entails access by
the CA and the suspected association and its suspected members to
information on the substantive and procedural basis of the request for
proscription. The extent of such access, particularly to intelligence
information, would have to be delineated according to actual cases. Such
transparency is unique in the ATA, for in other jurisdictions suspected
members and even their counsels are denied full access to the factual basis
of counter-terrorism measures, especially when the factual basis consists of
military or security intelligence information, domestic or foreign.”™’

The law even requires continuous hearings and commands completion
within 6 months from application.

T4 and others v. Secretary of Stale for the Home Department [2004] UKHL 56 {Belmarsh Cases);
Charieacut v. Canada (Minister of Citizenship and Immigration}, 2007 SCC 9; Rusul v, Bush, 542 U.S. 466
(2004}, Hamdan v. Rumsfeld, 548 U.S. 557 (2006), Lewmediene v. Bush, 553 U.8. 723 (2008), and Adnun
Furhan Abdul v. Obama, President of 1S, ef al, Order Nr. 11-1027, Order List: 567 U.5., 11 June 2012,
p. 7. In these cases, the detainee had limited access to evidence, information and docunients rclating to (he
charges against them. Right to confrontation of the witnesses against them was also limited to the point that
mere inlelligence report coming from a government source would sufTice.



Concurring and Dissenting Opinion 187 G.R. No. 252578

Based on their plain language, Secs. 26, 27, and 28 clearly delineate the
basis and scope of proscription. They provide a reasonable means to attain
the ends of the ATA.

In sum, designation and proscription are preventative measures that
impose reasonable restriction on the right of association. Sec. 25 to Sec. 28
do not violate Sec. 8, Art. 11l of the Constitution.

Section 14 on presumption ef innocence

Petitioners argue that Sec. 25 to Sec. 28 violate their right to
presumption of innocence under Sec. 14, Art. 1l of the Constitution.
According to them, their designation and proscription can preempt and
prejudge the outcome of their prosecution and trial, for the designation and
proscription will set off the process of freezing their funds and assets,
subjecting them to surveillance, and exposing them to a charge of
recruitment, membership, and support. .

Petitioners are mistaken that a finding of probable cause amounts to a
prejudgment and a denial of presumption of innocence. A finding of
probable cause is not a determination of guilt or innocence.”** While
probable cause is sufficient to initiate a criminal case, it is not enough to
obtain a conviction. It is not mere probability of the commission of criminal
acts but rather evidence beyond reasonable doubt of the commission of the
crime and the culpability of the accused person that can spell the difference
between guilt and innocence.”” Consequently, even a designated individual
whose funds have been frozen would still be entitled to a presumption of
innocence afler being charged in court for the burden rest on the prosecution
to present evidence that can overcomie the presumption and prove the charge
beyond reasonable doubt.

For the same reason, a finding of probable cause in a proceeding for the
preliminary proscription of an association is without prejudice to the right of
its individual members to be presumed innocent, for Sec. 10 on recruitment,
membership, and support require evidence beyond reasonable doubt of
knowledge, intent, and voluntariness.

With respect to the proscription of an association following an
adversarial proceeding before the CA, the presumption of innocence of its
members remains only as to the element of knowledge, consent, and
voluntariness, which the prosecution must prove beyond reasonable doubt.
As to the status of the association itself, the trial court would be bound '
through judicial notice and publication of any order of proscription
previously issued by the CA.

B Hong v. Aragon, G.R. No. 209797, September 8, 2020,
B Cabrera v, Murcelo, 487 Phil, 427, 440 (2004).
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Accordingly, I vote to declare Sec. 25 (in its entirety) and Secs. 26 to
28 as not unconstitutional.

IV. Whether or not Section 29 violates the principle of
separation of powers under the 1987 Constitution

Throughout its history, Philippine criminal law has seen several
changes in the liability of public officers who, after the lapse of the
permissible period, fail to deliver to judicial authorities a person who has
been detained without a warrant of arrest. Art. 200 of The Penal Code of the
Philippine Islands (1887)7% does not punish as arbitrary detention a public
official who, by reason of a crime, “arrests a person without authority of law
or by virtue of some regulation of a general character in force in the
Philippines.”™' However, Art. 202 punishes a public official who, not
having authorization, "shall detain a person for a crime and shall not deliver
him to judicial authority within the twenty-four hours after the detention
took place.”

The period was revised in 1930 to one hour™* and in 1932 to six
hours.”™ The period was again revised in 1954 under R.A. No. 1083, to wit:

Art. 125. Delay in the delivery of detained persons (o the proper
Judicial authorities. — The penalties provided in the next preceding article
shall be imposed upon the public officer or employee who shall detain any
person for some legal ground and shall fail to deliver such person to the
proper judicial authorilies within the period of: six hours, for crimes or
offenses punishable by light penalties, or their equivalent; nine hours, for
crimes or offenses punishable by correctional penalties, or their
equivalent; and eighleen hours, for crimes or offenses punishable by
afilictive or capital penalties, or their equivalent. 744

P.D. No. 1404 retained the 12-18-36 periods but, as deemed necessary
by the President in specific crimes affecting national security, permitted a
delay of up to 30 days or more in the delivery ol detained persons to the
proper judicial authorities:

.. the President may, in the interest of national security and public order,
authorize by Ixecutive Order longer periods, which in no case shall
exceed 30 days, or for as long as, in the determination of the President,
the conspiracy to commit the crime against national securily and public
order continues or iy being implemented, for the delivery of persons
arrested for crimes or offenses against public order as defined in Title 1,
Book IT of this Code, namely: Article 134, 136, 138, 139, 141, 142, 143

M0 “Pranslation of the Penal Code in ferce in the Philippines Royal Decree of Septentber 4, 1884
(Washington, Government Printing Qffice, 1900},

HUR US. v Figueroa, 23 Phil. 19, 21 (1912), the accused had commilted farceny and was detained
without authorization for almost 24 hours. In contrast, in {5, v. Braganza, 10 Phil. 79, 80 (1908). there
was arbitrary detention because the accused detained a person not by reason of a crime.

M2 Art, 125, Revised Penal Code, Act No. 3815 [December 8, 1930].

3 Arl. 125 of Act No. 3815, as amended by, Aci No. 3940 [November 29, 1932].

1 Article 125 of Act No. 3815, as amended by R.A. No. {083 [June i5, 1954]. ‘
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J44. 146, and 147, and jor subversive acts in violation of Republic Act No.
1700, as amended by Presidential Decree No. 885, in whatever form such
subversion may take; as well as for the altempl on, or conspiracy against,
the life of the Chief Executive of the Republic of the Philippines, that of
any member of his family, or against the life of any member of his Cabinet
or that of any member of the latter's fumily; the kidnapping or defention,
or, in any manner, the deprivation of the Chief Executive of the Republic
of the Philippines, any member of his fumily, or any member of his
Cabinet or members of the latier's family, of their liberty, or the attemnpt (0
do so; the crime of arson when commitied by a syndicate or for offenses
involving economic sabotage also when commiited by a syndicale, faking
into consideration the gravity of the offenses or acts commitied, the
number of persons arrested, the damage to the national economy or the
degree of the threat to national security or to public safety and order,
and/or the occurrence of a public calamity or other emergency siluation
preventing the early investigation of the cases and the filing of the
corresponding information before the civil courts.”

In re Morales, Jr. v. Enrile, charges were filed after a delay of 60 days
following the warrantless arrest and detention of petitioners. Citing PD
1404, the Court denied petitioners' application for habeas corpus.’*

Executive Order No. 272 (1987) reveried to the shorter periods of
"twelve (12) hours, for crimes or offenses punishable by light penalties, or
their equivalent; eighteen (18) hours, for crimes or offenses punishable by
correctional penalties, or their equivalent, and thirty-six (36) hours, for
crimes or offenses punishable by afflictive or capital penalties, or their
equivalent."”” The HSA extended the period to three days for crimes of
terrorism.”*

The foregoing changes in the period of detention following a
warrantless arrest demonstrate that there is no constitutional standard. The
period is wholly within the wisdom of Congress. There is no constitutional
proscription against the adoption of a period of 24 days. It should be pointed
out that in foreign jurisdictions, the period of administrative/preventive/pre-
charge detention varies: in the US, it is 7 days or an indefinite period with
respect to aliens;™® Singapore, indefinite;”" UK, 28 days;”! Australia, 14
days:? and Canada, 7 days.” The purpose can be as broad as the
protection of national security or as concrete as the likclihood of preventing
a terrorist attack. :

M5 Presidential Decree No. 1404, [June 9, [978].

6 206 Phil. 406, 497-498 (1983).

7 See. |, Exceuiive Order No. 272 [July 25, 1987]. .

8 Sec. 18.

M Sec. 412, Patriot Act, 115 STAT. 272,

70 Chapter 11, Internal Security Act.

ST Terrorism Act 2006 (Disapplication of Section 25) Order 2008. UK derogated from the liberty
provision in European Convention on Human Rights when the European Court of’ Human Rights declared
that a pre-charge detention of more than four days violates the convention. Under the 2001 faw, the period
of detention was indefinile. : '

52 Terrorism (Preventative Detention) Act 2006 (WA).

3 Anti-Terrorism Acl 2013,



Concurring and Dissenting Opinion 190 G.R. No. 252578

Morcover, notwithstanding the extension of the period of warrantless
detention, Sec. 29 to Sec. 33 of the ATA provide for certain guarantees of
the rights of the detained person and impose a positive obligation on law
enforcers and military personnel to respect these rights under pain of
penalty.

Delivery of a detained person to the proper judicial authorities means
the filing of a complaint or information in court.””* While Sec. 29 permits a
delay in such filing, it requires that, immediately after the warrantless arrest
and detention of the suspect, the law enforcer or military personnel must,
within 48 hours, "notify in writing the judge of the court nearest the place of
apprehension or arrest” and furnish copy of the notice to the ATC and the
Commission on Human Rights (CFIR). The notice must state the particulars
of the warrantless arrest and detention as well as the condition of the
detained suspect. More imporiantly, Sec. 29 penalizes non-compliance with
this requirement of notice.

It also notable that Sec. 29 does not preclude the application of Rule
7, Rule 112 of the 2000 Rules of Criminal Procedure. The detained suspect
may ask for a preliminary investigation. Although the periods under Art. 125
of the RPC would have to be waived, the suspect may already apply for bail
and be assured that the preliminary investigation shall "be terminated within
fifteen (15) days from its inception." Rule 9.7 of the ATA IRR
acknowledges the availability of the options under Sec. 7, Rule 112.

Sec. 30 of the ATA expressly guarantees the right of the detained
suspect to be "informed of the cause or causes of his/her detention in the
presence of his legal counsel."™ The law does not expressly restrict access
to the factual basis of the detention, unlike in other jurisdictions where cven
the courts have only restricted access to secret information regarding a
detained suspect.”®

Hence, Sec. 29 does not violate Sec. 2, Art. 11l of the Constitution. It
adopts reasonable measures to attain the purposes of the ATA.

Some members of the Court posit that, under Sec. 29 of the ATA, the
ATC can authorize law enforcers and military personnel to arrest suspected
terrorists. The impression is engendered by the following unfortunate
phraseology:

The provisions of Article 125 of the Revised Penal Code (o the
conlrary notwithsianding, any. law  enforcement agenl or military

<7

54 eviste v. Alameda, 640 Phil. 620, 635 (2010).

75 See also Rule 11.2(b), ATA 1IRR.

6 4 and Others v. the United Kingdom {Application no. 3455/05), Judgment of 19 February 2009.
European Court of Human Rights, pars. 203-204. In this case, the dotaince was subjected 1o a “closed
materials” syslem of Learing where only coutts have access to the material while the detaince may only
have access to materials that have been filtered by the court. In some instances, access by the court is
through an in-camera session.
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personnel, who, having been duly quthorized in wriling by the ATC has
laken custody of a person suspected of committing any of the acls defined
and penalized under Sections 4, 5, 6, 7, & 9 10, 11 and 12 of this Act,
shall x x x

Consequently, they argue that Sec. 29 violates Sec. 2, Art. 111 of the
Constitution, on the right to liberty and security of the person, in that it
allows the ATC to usurp the exclusive authority of the courts to issue arrest
warrants.

Public respondents expressly and repeatedly represented in their
pleadings that Sec. 29 presupposes a valid warrantless arrest, and that the
phrase "having been duly authorized in writing by the ATC" refers to those
law enforcers and military personnel who may have validly effected
warrantless arrests. Referring to Sec. 29, Rule 9 of the ATA IRR provides:

RULE 9.2. Detention of a Suspected Person without Warrant of Arrest. —
A law enforcement officer or military personnel may, without a warrant,
arrest:

a. a suspect who has commilled, is actually committing, or is atlempling (o
commit any of the acts defined and penalized under Sections 4, 5, 6, 7, 8,
9 10, 11, or 12 of the Aci in the presence of the arresting officer;

b. a suspect where, based on personal knowledge of the arresling officer,

there is probable cause thet said suspect was the perpelrator of any of the

acts defined and penalized under Sections 4, 3, 6, 7.8 9 10 11, or 12 0of
the Act, which has just been committed, and

c. a prisoner who has escaped from a penal establishment or place where
he is serving final judgment for or is temporarily confined while his/her
case for any of the acts defined and penalized under Sections 4,5,0,7 8
9 10, 11, or 12 of the Act is pending or has escaped while being
transferred from one confinemeni (o another.

Regrettably, the title of Sec. 29 alone - Detention Without Judicial
Warrant of Arrest — coupled by the phrase “having been duly authorized in
writing by the ATC has taken custody of a person suspected of committing
any of the acts defined under...of the ATA” might suggest to the cursory
reader the validity of the ebjections raised.

A close reading of Sec. 29, however, will show that any alarm that
Scc. 29°s title and contents may raise or suggest at first glance are in fact
misplaced.

A reasonable reading and analysis of the whole provision and the
verification of the referenced Art. 125 of the Revised Penal Code (RPC)
disclose that Sec. 29°s thrust, in fact, is simply to extend the period
originally provided under the RPC’s Art. 125 for the delivery to judicial
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authorities of an ATA. suspect arrested without a formally-issued warrant.
Delivery to judicial authorities means the formal filing of charges in court.”™’

A complete reading of Sec. 29 is necessary as its title is not a reliable
indicator of what it provides; this title is no more than an abbreviated
description that, on its face, speaks of “detention” and “without judicial
warrant.” '

The combination of these terms purportedly give rise to confusion and
questions. Neither does the phrase “having been duly authorized in writing
by the ATC has taken custody of a person suspected of committing x x x (a
violation of the ATA)” appear to be informative.

These imprecisions, however, are not sufficient to invalidate the
provision as - carefully read and considered in its entirety, together with a
reading of the RPC’s Art. 125 — Sec. 29’s true meaning and intent clearly
emerge: to establish an exception to the time limits that Art. 125 originally
provides.

That Sec. 29 does not contemplate the issuance of a warrant of arrest
by any entity is clear from an examination of its text; no mention of any kind
of the issuance of a warrant of arrest is ever made. The written authority that
the ATC can issue relates to a person already in custody.

Thus, the exact situation that Scc. 29 refers to (without need for
detailed specification because of its reference to Art. 125 of the RPC) is a
warrantless arrest situation. 1t provides for a period of 14 days that the ATC,
by written authorization, can extend by 10 days, or a total delivery period of
24 days before filing of formal charges becomes mandatory. Upon failure to
deliver within the extended period, the arresting enforcement officer suffers
the added liabilities that Sec. 29 likewise provides.

The reading that the ATA authorizes the ATC to issue a written
authorization to arrest a terrorism suspect is totally unwarranted as, by law, a
person can only be arrested based on a warrant of arrest or through a
warrantless arrest made under specified conditions.

A warrant of arrest, as provided by no less than Sec. 3, Art. Ill of the
Constitution, can only be issued “upon probable cause to be determined
personally by the judge after examination under oath or affirmation of the
complainant and the witnesses he may produce, and  particularly
describing... the person...to be seized.” This constitutional provision is
deemed read and is part and parcel of Sec. 29 and of the whole ATA.

757 See Sayo v. Chiel of Police, 80 Phil. 859, 867 (1948).
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The ATC, despite its statutory powers under the ATA, 1s not a judge
or a judicial officer; it is an executive agency by express terms of the ATA’s
Sec. 45. It cannot, therefore, issue a warrant of arrest and there is no textual
basis under Sec. 29 to conclude that what it contemplates is in fact the
authority to issue a warrant of arrest.

To reiterate, what the text of Sec. 29 expressly supports is the grant of
a written authority to an enforcement officer to deliver a person already
under custody after a warrantless arrest, to judicial authorities within a
period extended from the original periods provided by Art. 125 of the RPC.
In other words, it is an exception to the delivery period that Art. 125

originally provides.

Sec. 29 could not have also been an authority to undertake a
warrantless arrest as, again, nothing on this point is expressed in its text.
Besides, warrantless arrest is governed by Rule 113 of the Rules of Court
where the required probable cause is approximated by any of following
attendant conditions:

1. When, in the presence of the policeman, the person to be
arrested has committed, is actually committing, or is attempting
to commit an offense. This is the “in flagrante delicto” rule.

2. When an offense has just been committed, and he has probable
cause to believe, based on personal knowledge of facts or
circumstances, that the person to be arrested has committed it.
This is the “hot pursuit” arrest rule.

3. When the person to be arrested is a prisoner who has escaped
from a penal establishment.

These conditions are not touched at all by the terms of Sec. 29, which
expressly deals with the extension of the delivery to the judicial authorities
of an already arrested suspect.

Based on these considerations, it is clear that Congress, under ATA’s
Sec. 29, merely established an exception to Art. 125 of the Revised Penal
Code (a substantive law that Congress can amend) with respect to the time
limit for the delivery to judicial authorities of persons arrested without
warrant for violation of the ATA: Sec. 29 simply extends the time limit upon
written authority given by the ATC.

This view is confirmed and strengthened by the second paragraph of
Sec. 29, which provides that:

“Immediately after taking custody of a person suspected of committing,
terrorism or any member of a group of persons, organization or
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association proscribed under Sec. 26 hereof, the law enforcement agent
or military persommel shall notify in writing the judge of the court nearest
the place of apprchension or arrest of the following facts: (a) the time,
date, and manner of arrest; (b) the location or locations of the detained
suspect/s and (c) the physical and mental condition of the detained
suspeet/s. The law enforcement agent or military personnel shall likewise
furnish the ATC and the Commission on Human Rights (CHR) of the
written notice given to the judge.

‘The head of the detaining facility shall ensure that the detained suspect is
informed of his/her rights as a detainec and shall cusure access to the
detaince by his/her counscl or agencies and entities authorized by law to
exercise visitorial powers over detention facilitics.”

Thus, instead of the immediate filing of charges in court after a
warrantless arrest, a notification shall immediately be made to the nearest
court, the ATC, and to the CHR, but the filing of charges will not be until
the periods that Sec. 29 provides.

This view is further confirmed by the terms of the ATA IRR — the
directive of the DOJ to enforcement officers on how the ATA is to be
implemented. Rule 9 of this IRR spells out the finer details of the handling
of suspected persons arrested without warrant for violation of the ATA.
Arrest without warrant, of course, can be made without need for the ATA as
the conditions in effecting such arrest are spelled out under Rule 113 of the
Rules of Court, as indicated above.

This conclusion brings us to the petitioners’ next objection - that Sec.
29 violates the Constitution by providing for an extended detention period of
10 days and a maximum period of 24 days, without need of showing
probable cause.

The extension that the ATC can issue does not need any showing of
probable cause (or its equivalent in warrantless arrests) simply because it
does not involve any arrest, only the continued detention without need of the
immediate filing of charges against a suspected ATA violator who had been
previously arrested under conditions approximating the existence of
probable cause. |

The granted authority is a purely administrative matter pursuant to the
ATC’s role and responsibilities under the ATA — as the executive agency
tasked to oversee the effectiveness of the ATA by coordinating and
supporting the ATA’s enforcement and investigatory activities.

Contrary to the petitioners’ claim, the ATC’s authority to issue a
written authorization is not unbridled; it can only be made if it is established
that (1) further detention of the person/s is necessary to preserve evidence
related to terrorism or to complete the investigation; (2) further detention of
the person/s is necessary to preveni the commission of another act of
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terrorism; and (3) the investigation is being conducted properly and without
delay.

To ensure that the ATA can achieve its avowed objectives through
effective investigation and enforcement, Congress may — in its wisdom —
provide for the period needed for the ATC’s effective delivery of its tasks. In
the absence of presented evidentiary facts showing grave abuse of discretion,
this Court should not intervene by substituting its judgment on what the
ATC needs to undertake to discharge its ATA responsibilities.

In its last point, the petitioners appear to confuse arrest without
warrant and the required period for delivery to judicial authorities, with the
habeas corpus provision of the Constitution.

With respect to the writ of habeas corpus, our basic Charter provides
that —

Art. VII, Section 18.
XX XX

The suspension of the privilege of the writ shall apply only 1o
persons judicially charged for rebellion or offenses inherent in or dircctly
connected with the invasion.

During the suspension of the privilege of the writ, any porson thus
arrested or detained shall be judicially charged within three days,
otherwise he shall be released.

. The three-day limit for the delivery to judicial authorities is
specifically mentioned in relation with the suspension of the writ of habeas
corpus, not with the delivery to judicial authorities of those otherwise
detained without warrant — a matter that Art. 125 of the Revised Penal Code
governs and which has now been amended for exclusive ATA purposes. T he
constitutional deliberations, footnoted below, best confirm the correctness of

this view.”?®

S8 MR, SARMIENTO: | wish to propose an amendment (o the amendment of the honorable Vice-
President. He is for the charging of the accused within five days. My submission, Madam President, is that
five days is too long. Our experience during martial law was that torfure and other human rights violations
happened immediately after the arrest, on the way to the safe houses or to Camp Aguinaldo, Fort Bonifacio
or Camp Crame. [ repeat, five days is too long, Madam President. As a matier of [act, under the Revised
Penal Code, and, of course, the honorable Vice-President is an expert on criminal law, we have the 6-9-18
formula — 6 hours, 9 hours, 18 hours within which to charge and bring the accused to judicial authorities.
Of course, during martial law, the 6-9-18 formula was increased under P.D. No. 1404. So 1 wish to suggest
that we reduce the period of five days Lo THREE days as a compromise. That would be 72 hours, Madam
President. Actually, it is still quite long.

Will the honorable Vice-President yield to my amendment?

THE PRESIDENT: What does Commissif)m:r Padilla say?

MR. PADILLA: Madam President, I have no parlicular conviction on the number of days ar number ol
hours. That was suggested by a few Consmissioners in conference yesterday. It is true that under Article
125 of the Revised Penal Code which penalizes the delaying of the transurittal or delivery of the
person arrested to the judicix] avthoritics, the period is based on_(he gravity of the offense and this is
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Besides, the fixing of detention periods in Sec. 29 is a matler of
substantive law. Periods of preventive detention set by Congress cannot be
reasonably interpreted as allowing the Executive Branch to summarily
deprive an individual of liberty without due process if such detention itself is
temporary. This is akin to those convicted of a judgment which has not yet
attained finality but are detained for failing to post bail for provisional
liberty. Here, detainees cannot be said to have been deprived of liberty
without due process as such detention is temporary and subject to a final and
executory verdict in their respective criminal cases. In other words, what is
abhorred by the Constitution is the absclute lack of due process on the part
of the detainee. Therefore, when a person is merely detained in the interim
with all procedural due process safeguards available to him or her such as
those found in Sec. 29, there can be no summary deprivation of liberty.

Most importantly, a plain reading of Rules on the Writ of Amparo,
side by side with the terms of the ATA, shows the gross inaccuracy of the
petitioners’ position.

The Court, based on-its constitutionally assigned role of actively
protecting the exercise of constitutional rights through its rulemaking power,
promulgated the Rules on the Writ of Amparo (A.M. No. (7-9-12-SC) on
September 25, 2007. The Rules took effect on October 24, 2007, after its
publication in three (3) newspapers of general circulation.

The Writ of Amparo is “a remedy available to any person whose right
to life, liberty and security is violated or threatened with violation by an
unlawful act or omission of a public official or employee, or of a private
individual or entity.”””

The Court discussed its origins and coverage in Secretary of National
Defense v. Manalo,” in these words:

The adoption of the Amparo Rule surfaced as a recurting
proposition in the recommendations that resulted from a two-day National
Consultative Summit on Extrajudicial  Killings and Enforced
Disappearances sponsored by the Court on July 16-17, 2007. The Summit
was “envisioned (o provide a broad and fact-based perspective on the issue

punishabic by the same penaitics as those for arbitrary detention in Article 124 of the Code aund ihe
delay in the release under Article 126, But this provision is made (o apply when there is a suspension
by the President of the privilege of the writ of habeas corpus. So it covers a different sitgation {roni
that confemplated in_the Revised Penal Code. The Rules of Court, Rule 113, Section 6 thercof, also
allows arrest without warrant under three situations. However, that is also subject to the period for delivery
of the arrested person (o the judicial authorities, which means to the courts through the fiscal.

With regard to the proposed amendment to eur amendment which is 10 reduce the period of five working
days to “THREE” working days, 1 have no particular objection, Madam President.” (Records of the
Constitutional Commission No. 044, July 31, 1986)

7 Section 1, ALM. No. 07-9-12-8C, Scptember 25, 2007.

7 589 Phil. | (2008).
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of extrajudicial killings and enforced  disappearances,” hence
“representatives from all sides of the political and social spectrum, as well
as all the stakeholders in the justice system” participated in mapping out
ways to resolve the crisis. '

On October 24, 2007, the Court promulgated the Amparo Rule “in
light of the prevalence of extralegal killing and enforced
disappearances.” It was an exercise for the first time of the Courl's
expanded power to promulgate rules to protect our people’s constitutional
rights, which made its maiden appearance in the 1987 Constitution in
response to the Filipino experience of the martial law regime.’®!

This Rule covers three (3) incidents: extralegal killings, enforced
disappearances, or threats of these incidents.

The Court defined the elements of an enforced disappearance as
follows:

(a) ' that there be an arrest, detention, abduction or any form of
deprivation of liberty;

- - ]. - +
(b)  that it be carried out by, or with the authorization, support or
acquiescence of, the State or a political organization;

(c)  that it be followed by the State or political organization's relusal
to acknowledge or give information on the fate or whereabouts
of the person subject of the amparo petition; and,

(d) that the intention for such refusal is to remove subject person
from the protection of the law for a prolonged period of time.”*

A close examination of these elements and their comparison with the
terms of the ATA readily shows that the situation contemplated in the ATA
— a detention beyond the limits set-by the ATA’s Sec. 29 - can conceivably
take place and can fall within the contemplation of the above portion of the
Amparo Rules.

When faced with this situation, affected individuals have a choice of
the remedies to avail of without being negated, denied, or foreclosed by the
terms of the ATA. These remedies are for them and/or their counsels to
decide upon. How they are availed and whether or not they interact with
other remedies under other laws or rules and under the unique factual
circumnstances of their cases, involve facts that are outside the scope of this
Court’s consideration in the present petitions. This Court can only stress
that, as a matter of law, that affected parties are not in any way limited in
their choices by the terms of the ATA.

4. at 36-37. ,
2 Navia v. Pardico, 688 Phil. 266, 279 (2012).
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Based on the foregomg, I vote to declare Sec. 29 as not
unconstitutional.

SUMMARY OF THE OUYCOME OF THE SUBSTANTIVE STAGE

In the context of the factual allegations and legal arguments of the
petitioners, after applying the mtermedlate level of judicial scrutiny, I find

that:

1) Secs. 4, 5, 6,7, 8,9, 10, 11, 12, 13 and 14 of Republic Act No.
11479 do not contravene Secs. 1, 4 and 14, Art. III, 1987
Constitution; :

2) Secs. 16, 17, 18, 19, 20, 22, 23 and 24 of Republic Act No.
11479 do not contravene Sec. 2 and Sec. 3, Art. 111, 1987

Constitution;

3) Secs. 25, 26, 27, 28, 29 and 34 of Republic Act No. 11479 do
not contravene Secs. 6, 8, 12 and 13, Art. I, 1987

Constitution; and.

4) Sec. 29 of Republic Act No. 11479 does not contravene the
constitutional principle of separ ation of powers.

Further, I conclude that, with respect to petltlonms in G.R. Nos.
253242, 252585, 252767, and 252768 the foregoing provisions of the ATA

are not unconstitutional.

WHEREFORE, in view of the foregoing reasons, I VOTE to
DISMISS OUTRIGHT the following petitions — G.R. No. 252578, G.R.
No. 252579, G.R. No. 252580, G.R. No. 252613, G.R. No. 252623, G.R.
No. 252624, G.R. No. 252646, G.R. No. 252702, G.R. No. 252726, G.R.
No. 252733, G.R. No. 252736, G.R. No. 252741, G.R. No. 252747, G.R.
No. 252755, G.R. No. 252759, G.R. No. 252765, UDK 16663, G.R. No.
252802, G.R. No. 252809, G.R.-No. 252903, G.R. No. 252904, G.R. No.
252905, G.R. No. 252916, G.R. No. 252921, G.R. No. 252984, G.R. No.
253018, G.R. No. 253100, G.R. -No. 253118, G.R. No. 253124, G.R. No.
253252, G.R. No. 253254, G.R. No. 253420, and G.R. No. 254191
[Formerly UDK 16714] - for failure to satisfy the requirements of judicial

review.

Further, | VOTE to DECLARE Section 4, Section 10, Section 25,
Sections 26 to 28, and Section 29 of the Anti-Terrorism Act of 2020 as NOT

UNCONSTITUTIONAL.

Further, I FIND that Sections 16 to 20, Sections 22 to 24, and Section
34 of the Anti-Terrorism Act of 2020 are NOT UNCONSTITUTIONAL.
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Finally, I VOTE to DISMISS the following petitions — G.R. No.
253242, G.R. No. 252585, G.R. No. 252767, and G.R. No. 252768 — for

jack of merit.
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