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CONTRARY TO LAW.*

When arraigned, Arturo pleaded “Not Guilty.” Trial then ensued.

The Prosecution, through the testimonies of Police Senior Inspector
(PSI) Lory Tarazona,* Police Officer 3 (PO3) Ben Estuya,” Malay Municipal
Election Officer Elma Cahilig,® and Police Officer 2 (PO2) Glenn F.
Magbanua’ established that, on February 11, 2020, PSI Tarazona, and PO3
Estuya received a text message from an anonymous informant saying that a
passenger, wearing camouflage shotts, was carrying a firearm on board a
Ceres bus coming from Buruanga and bound for Caticlan. The Malay Police
Station coordinated with Cahilig for the conduct of a checkpoint in front of
the municipal plaza to verify the tip.

The police officers flagged down a Ceres bus and asked the driver for
permission to embark. On board, PSI Tarazona saw the man described in the
tip. PSI Tarazona approached the man and saw the handle of a pistol
protruding from his half-open belt bag. PSI Tarazona then asked the man to
alight from the bus to avoid commotion from the other passengers. After
inquiry, the police team identified the man as Arturo Sullano, a security officer
of the Municipality of Buruanga. Arturo, however, failed to show his authority
to possess the firearm. Consequently, a search on the person of Arturo was
conducted, which yielded a loaded caliber .45 pistol, and two magazines with
live ammunition. Arturo was informed of his constitutional rights, arrested,
and was brought to the police station. There, Arturo, and the seized items were
turned over for investigation to PO3 Estuya, who made an inventory of the
items.

Arturo denied the charges against him. He admitted having boarded a
Ceres bus from Buruanga headed to Caticlan on February 11, 2010. En route,
the bus stopped by the Malay Town Hall to unload a passenger. When police
officers boarded the bus, Arturo saw one of them appear to be looking for
something. The policeman, whom Arturo later on identified as PSI Tarazona,
approached him, accosted him for wearing camouflage plants, and asked him
to go down the bus. Arturo was frisked, but the police found nothing.
Meanwhile, another police officer alighted from the bus claiming that he
found a bag. Thereafter, Arturo was brought to the police station and, there,
the bag was opened showing a firearm inside. Arturo was detained at the
police station and was threatened by PSI Tarazona by pointing a gun at him.
When Arturo asked what his offense was, the police answered that the firearm
recovered belonged to him. Arturo denied possession and ownership of the
bag and its contents. Arturo also raised that the checkpoint was improperly
done since no signage was put up.*

Kollo, pp. 6-7.
fd. at 7-15.
fd. at 17-20.
fel. at 15-17.
Id. at 26-27.
fif. at 22-25,

R R Y



G.R. No. 2

(S8
]

147

(]

Decision

Ruling of the Regional Trial Court

In its Judgment” dated January 21, 2014, the trial court convicted
Arturo and sentenced him as follows:

IN VIEW OF THE FOREGOING, the Court finds the accused
ARTURO SULLANO y SANTIA GUILTY beyond reasonable doubt of
violating [the] Omnibus Election Code (BP |Blg.|] 881) as amended by
Republic Act [No.] 7166 in relation to Comelec Resolution No. 8714 (Gun
Ban).

Accordingly. the accused is hereby sentenced to suffer an
imprisonment of two (2) years without probation as provided by law. In
addition. he shall be disqualificd to hold public office and deprived of the
right of suffrage during his term of service pursuant to Scction 264, Batas
Pambansa {Blg.] 881 in relation to Article 43 of the Revised Penal Code.

XX NX
SO ORDERED."

Ruling of the Court of Appeals

On appeal, the Court of Appeals (CA}) affirmed Arturo’s conviction,
with modification in that the penalty should be an indeterminate prison term
of one year, as minimum, to two years, as maximum, without probation.'" The
CA expounded that Arturo failed to show that he has written authority from
the COMELEC to possess a firearm, or that he belongs to the class of persons
authorized to possess a firearm during the 2010 election period. The CA gave
no weight to Arturo’s claim that there was no checkpoint because the
testimonies of the prosecution witnesses clearly demonstrated that one was
conducted pursuant to the gun ban enforced by the COMELEC. Arturo was
arrested in flagrante delicto, when PS1 Tarazona saw, in plain view, the handle
of the gun. Thus, evidence obtained from Arturo during his arrest is
admissible.'? Arturo moved to reconsider the CA Decision, but was denied.'”

®  Penncd by Presiding Judge Domingo L. Casiple. Jr. of the Regional Trial Court of Kalibo, Aklan: idf. at
61-70.

B . al 69-70.

I Jdl, at 49-60. The Decision in CA-G.R. CEB-CR No. 02424 dated November [7, 2016, was penned by
Associate Justice Germano Francisco 2. Legaspi, with the concurrence of Assoctate Justices Gabriel T.
Ingles and Marilyn B. Lagura-Yap. The dispositive portion of the Degisian reads:

WHEREFORE, the appeal is DENIED. The Judgment dated Jaruary 21(,] 2014 of Branch
7 of the Regional Trial Court of Kalibo, Aklan in Crim. Case No. 9235 is AFFIRMED with
MODIFICATION with regard to the penalty of imprisonment. Accused-appellant is sentenced to
sufler an indeterminate prison term ol one (1) year, as minimum, to (wo (2) years as niaximun,
wilhout probatien. The penaltics of disqualification to hold public office and deprivation of the
right of suffrage is RETAINED.

SO ORDERED.

214 al 56-59,

Bgfoat 762720 The CA inits Resolution dated April 28, 2017, penned by Associale Justice Germano
Francisco D. Legaspi. with the concurrence of Associale Justices Gabriel T. Ingles and Marilyn B.
Lagura-Yap, resolved Arturo’s motion for reconsideration as follows:

A perusal of the allegations contained in the instant Mation for Reconsideration reveals that
the issues raised therein have been discussed and squarely ruled upon by this Court in the assailed
17 November 2016 Decision. The issues propounded by accused-appellant are mere reiterations of
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Arguments of the Parties

Aggrieved, Arturo filed the present petition'" seeking his acquittal.
Arturo contends that he cannot be held criminally liable under COMELEC
Resolution No. 8714 since the issuance is an administrative resolution, which
cannot be a source of penal liability. The accused’s right to be informed of the
accusation against him was violated when he was convicted of a crime that
was not charged under the information. Arturo maintains that the conduct of
the checkpoint was illegal, and that it was irregularly done because the police
officers failed to put up the necessary signage and warning to the public.
Consequently, Arturo’s arrest was illegal and the items seized from him are
inadmissible as evidence against him.

On the other hand, the Office of the Solicitor General (OSG) argues that
Arturo’s guilt was sufficiently proven. The findings of the trial court, atfirmed
by the CA, should be accorded great respect. There is no question that, at the
time Arturo was found in possession of a firearm, a gun ban was enforced
pursuant to COMELEC Resolution No. 8714. The facts attested to by the
prosecution witnesses enjoy the presumption of regularity in the performance
of official duties. Thus, Arturo is estopped from assailing any irregularity with
regard to his arrest since he failed to raise them before his arraignment. Lastly,
Arturo’s defense of denial does not deserve credit against the testimony of the
prosecution witnesses, especially, when the witnesses were not actuated by il
motive.'?

Ruling of the Court
The petition is bereft of merit.
At the outset, Arturo questions the legality of his warrantless arrest to

dispel the jurisdiction of the court over his person. Notably, Arturo entered
his plea during arraignment and actively participated in the trial.'® He did not

the arguments in his appeal. As such, We find no cogent reason to overtuen the Decision sought to
be reconsidered.
WHEREFORE, the Motion for Reconsideration is DENIED for lack of merit.
S50 ORDERED.
Filed under Rule 45 of the Rules of Court; id. at 3-45. Arturo submits the following grounds for the
allowance ol his petition:

|
THE HONORABLE COURT OF APPEALS COMMITTED SERIOUS ERRORS IN LAW N
AFFIRMING THE DECISION OF THE HONORABLE COURT A QUO FINDING THE
PETITIONER GUILTY OF VIOLATION OF COMELEC RESOLUTION NO. 8714

1
THE HONORABLE COURT OF APPEALS COMMITTED SERIOUS ERRORS OF LAW
WHEN 1T AFFIRMED THE JUDGMENT OF THE HONORABLE COURT A QUQ IN RULING
IN FAVOR OF ADMISSION OF EVIDENCE PRESENTED AGAINST THE PETITIONER
DESPITE BEING INADMISSIBLE UNDER THE LAW: id. at 129.

5 Jd. al 153-155,

" Lapi y Mahipis v, People, G.R.No. 210731, February 13,2019, citing People v. Alunday. 586 Phil. 120
(2008); People v, Tiduiu, 354 Phil. 609, 624 (1998); People v. Montillu, 349 Phil. 640, 661 (1998):
Peoplev. Cabiles, 348 Phil. 220 (1998); Peaple v, Muakusav, 346 Phil. 762, 769 (1997); People v. Rivera,
315 Phil. 454, 465 (1995); Peaple v. Lopez, Jr. 315 Phil. 59, 71-72 (1995): People v. Hernandez, 347
Phil. 56, 74-75 (1097); Peaple v. Nuvarro, 357 Phil. [010, 1032-1033 (1998).
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move to quash the information on the ground of the illegality of his arrest.
Consequently, the trial court obtained jurisdiction over him, and any supposed
defect in his arrest was deemed waived.'” It is then too late for Arturo to
question the legality of his warrantless arrest at this point. The Court has
consistently held that any objection by an accused to an arrest without a
warrant must be made before he enters his plea, otherwise, the objection is
deemed waived.'® An accused may be estopped from assailing the illegality
of his arrest if he fails to challenge the information against him before his
arraignment.'? And, since the legalily of an arrest affects only the jurisdiction
of the court over the person of the accused, any defect in his arrest may be
deemed cured when he voluntarily submitted to the jurisdiction of the trial
court.”

The checkpoint conducted by the Malay
Police Officers was valid.

The checkpoint conducted by the Malay Police was pursuant to the gun
ban enforced by the COMELEC. Checkpoints, which are warranted by the
exigencies of public order and are conducted in a way least intrusive to
motorists, are allowed since the COMELEC would be hard put to implement
the ban if its deputized agents are limited to a visual search of pedestrians. It
would also defeat the purpose for which such ban was instituted. Those who
intend to bring a gun during election period, would know that they only need
a car to be able to easily perpetrate their malicious designs.”! Specifically for
the inspection of passenger buses, Safuday v. People™ is instructive, thus:

[1]n the conduct of bus searches, the Cowrt lays down the following
guidelines. Prior to entry. passengers and their bags and [luggage| can be
subjected to a routine inspeetion akin to airporl and seaport security
protocol. In this rcgard. metal detectors and x-ray scanning machines can
be installed at bus terminals. Passengers can also be frisked. In lieu of
electronic scanners, passengers can be required instead to open their bags
and [luggage] for inspection, which inspection must be made in the
passenger's presence. Should the passenger object, he or she can validly be
refused entry into the terminal.

While in transit, a bus can still be searched by government
agen(s or the sceurity personncl of the bus owner in the following three
instances. First, upon reecipt of information that a passenger carries
contraband or illegal articles, the bus where the passenger is aboard
can be stopped en route to allow Tor an inspection of the person and his
or her effeets. This is no different from an airplane that is forced to land
upon receipt of information about the contraband or ilegal articles carried

T Dolera v. People, 614 Phil. 655, 666 {2009), citing Peaple v, Timon 346 Phil. 572 (1997); Peopic v.
Nuzureno, suprd.

W people v. Vallejo, 461 Phil. 672, 686 (2003), citing People v. Freio, 383 Phil. 1 (2000), citing People v.
Lopes, Jr., 315 Phil. 59 (1995); People v. Montilla, 349 Phil. 640 (1998): Peaple v. Tidula, 354 Phil. 609
(1998).

W fd., citing People v. Hernundez, 347 Phil. 56 (1997).

M fd., citing People v. Nazareno, 329 Phil 16 (1996}

U Abenes v. Court of Appeats, 544 Phil. 614, 628 (2007).

2 G.R. No. 215305, April 3, 2018, 860 SCRA 231,
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by a passenger onboard. Second. whenever a bus picks passengers en route,
the prospective passenger can be frisked and his or her bag or luggage be
subjected to the same routine inspection by povernment agents or private
security personnel as though the person boarded the bus at the terminal. This
1s because unlike an airplane, a bus 1s able o stop and pick passengers along
the way, making it possible for these passengers to evade the routine search
al the bus terminal. Third, a bus can be flagged down at designated
military or police checkpoints where State agents ean board the vehicle
for a routine inspection of the passengers and their bags or luggages.

In both situations, the inspectton of passengers and their effects prior
to entry at the bus terminal and the search of the bus while in transit must
also satisty the following conditions (o qualily as a valid reasonable
search. Mirst, as to the manner of the search, 10 must be the least intrusive
and must uphold the dignity ol the person or persons being searched.,
minimizing, i not altogether eradicating, any cause for public
embarrassment, humiliation or ridicule. Second, neither can the search
result from any discriminatory motive such as insidious profiling,
stercotyping and other similar motives. In all instances. the fundamental
rights of vulnerable identities, persons with disabilities, children and other
similar groups should be prolected. Third, as to the purpose of the scarch, it
must be confined to ensuring public safety. Fourih, as to the evidence seized
from the reasonable search, courts must be convinced that precautionary
measures were in place to ensure that no evidence was planted against the
accused,

The search of persons in a publie place is valid becausc the safety
of others may be put at risk. Given the present circumstaneces, the
Court takes judicial netice that public transport buses and their
terminals, just lilke passenger ships and seaports, are in that category.

Aside from public transport buses, any moving vehicle that similarly
accepls passengers at the terminal and along its route is likewise covered by
these guidelines. Hence, whenever compliant with these guidelines, a
routine inspection at the terminal or of the vehicle itself while in transit
constitutes a reasonable search. Otherwise. the intrusion becomes
unreasonable, thereby triggering the constitutional guarantee under Section
2, Article 1T of the Constitution.* (Emphases supplied.)

In this case, the checkpoint was conducted on the Ceres passenger bus
on February 11, 2010, within the election period, that is 120 days before the

election and 30 days after the May 10, 2010 elections, or from January 9 to
June 9, 2010.

The evidence against the petitioner was
caught in plain view and is admissible.

During the conduct of the checkpoint, PSI Tarazona saw in plain view
a firearm protruding from Arturo’s belt bag. Under the plain view doctrine,
objects falling in the plain view of an officer who has the right to be in the
position to have the view are subject to seizure and may be presented in

B ld. at 255257
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evidence.” The doctrine requires that: (a) the law enforcement officer in
search of the evidence has prior justification for an intrusion or is in a
position from which he can view a particular area; (b) the discovery of the
evidence in plain view is inadvertent; and (c) it is immediately apparent to
the officer that the item he observes may be evidence of a crime, contraband
or otherwise subject to seizure.”> These requisites are present in this case.
The police officers of the Malay Police Station, after receiving a report that
a person was in possession of a gun, conducted a checkpoint in coordination
with the municipal election oflicer. Upon contact with the subject Ceres bus,
the police asked permission from the driver to board the bus. On board the
bus, PSI Tarazona came across the firearm, when in plain view, he saw the
firearm protruding from Arturo’s half open belt bag. Thus, the police
officers had the duty to arrest him and confiscate the contraband in his
possession. At the time of the arrest, Arturo was committing an offense by
being in possession of a firearm during an election gun ban.

The petitioner was validly charged with
illegal possession of firearm during u
gun ban.

Under Section 261(q) of BP Blg. 881,"" any person, even if holding a
permit to carry firearms, is prohibited to carry firearms or other deadly
weapons outside his residence or place of business during an election period,
unless authorized in writing by the COMELEC. Sections 32 and 33 of
Republic Act (RA) No. 7166, which amended BP Blg. 881, clarified who
may bear firearms and who may avail of or engage the services of security
personnel and bodyguards, to wit:

SECTION 32. Who May Bewr Firearms. — During the election
period, no person shall bear, carry or transport fircarms or other deadly
weapons in public piaces, including any building, strect, purk. private
vehicle or public conveyance. even if licensed to possess or carry the same,
unless authorized in writing by the Commission. The issuance of firearms
licenses shall be suspended during the clection period.

Only regular members or officers of the Philippine National Police.
the Armed Forces of the Philippines and other enlorcement agencies of the
Government who are duly deputized in writing by the Commission for
election duty may be authorized Lo carry and possess [ircarms during the

=1 Supro note 21,
3 fd at 629,
% ARTICLE XX — Election Offenses, Scction 261, Prohibited Aots. -— The following shall be guilty of
an election offense:
NN XX
() Carrying firearms oulside residence or place of husiness. — Any person who, although
possessing a permit Lo carry fircarms, carrigs any fircarms oulside his residence or place ol
business during the clection period, unless authorized in writing by the Commission: Provided,
That a molor vehicle, water or air craft shall not be considered a residence or place of business or
extension hereoll (Pur. (1), 1d)
This prohibition shall not apply 1o cashiers and disbursing officers while in the performance
of their duties or to persons who by nalure of their official duties, profession, business or
occupation habitually carry large sums of money or valuables.
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and serial number or. in case rank and serial number are
inapplicable, his agency-issued identification card showing
clearly his name and position, which identification card shall
remain visible at all times; (3) duly licensed to possess [Trearm
and 1o carry the same outside of residence by means ol a valid
mission order or letter order; and (4) in the actual performance ol
official law enforcement duty, or in going to or returning from
his residence/barracks or oflicial station.

Other law enforcement agencies of the government
shall refer to:

1. Guards of the National Bureau of Prisons, Provincial, and
City Jails:

. Members of the Bureau of Jail Management and
Penology:

3. Members of the Custom Enforcement and Sceurity and
Customs Intetligence and Investigation Service ol
the Bureau ol Customs;

. Port Police Department. Philippine Port Authority;

. Philippine Economic Zone Authority Police Force;

. Government guard forces:

. Law Enforcement Agents and Investigation Agents ol the
Bureau of Immigration;

8. Members of the Manila International Airport Authority

(MIAAY; Police Force:

9. Members of the Mactan-Cebu International  Airport
Authority (MCLAA) Police Foree;

10. Personnel of the Law Enforcement Service of the Land
Transportation Office (LTO):

11. Members ol the Philippine Coast Guard, Department of
Transportation and Communication:

12. Members of the Cebu Port Authority (CPA) Police
lForce:

13. Agents of [SOG of the Witness Protection Program;

14. Members of the Videogram Regulatory Board
performing law enforcement lfunctions;

15. Members of the Security Investigation and Transport
Department  (S{T'D). Cash Department  (CD).
including members ol the Office of Special
[nvestigation (OSl). Branch Operations  and
Departiment of General Services of the Bangko
Sentral ng Pilipinas:;

16. Personnel of the Office of the Sergeant-At-Arms
(OSAAY of the Secnale or the Tlouse of
Representatives and the OSAA-certified designated
senators/congressmen's security cscorts;

17. Postal Inspectors, Investigalors, Inielligence Officers
and Members of the Inspection Service of the
Philippine Postal Corporation;

18. Election  Officers, Provincial Election  Supervisors.
Regional Attorneys. Assistant Regional Election
Directors, Regional Election Directors, Directors 111
and 1V, Lawyers in the Main Office of the
Commission on Llections and the Members of the
Commission,

T
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of this Honorable Court. the above-named accused, within the election
period, without authority of law nor the requisite exemption from the
Committec on Firearms did then and lhere willlully, uniawfully and
feloniously have, possess and carry one (1) COLT MI1911A@ Caliber
pistol, Serial Nymber 604182, threc (3) pistol magazines and Fifteen
(15) live ammunition of Caliber 45 pistol. which [ircarm and ammunitions
were confiscated from the custedy and control of the accused by the police
authoritics of Malay, Aklan.

CONTRARY TO LAW " (Bmphasis supplied.)

Verily, Arturo was accused of violating COMELEC Resolution No.
8714. The charge against him is in relation to BP Blg. 881 and the
amendatory law, RA No. 7166. It is well-settled that it is the recital of facts
of the commission of the offense in the information, not the nomenclature
of the offense that determines the crime charged against the accused. The
designation of the offense, given by the prosecutor, is merely an opinion and
not binding on the court.’' Differently stated, the crime is not determined
by the caption or preamble of the information nor from the specification of
the provision of law alleged to have been violated, but by the lactual
allegations in the complaint or information.”> The facts pleaded in the
information constitute the offense of carrying firearms outside residence or
place of business under Section 261(q) of BP Blg. 881. Thus, Arturo was
duly apprised of the charge against him; there is no violation of his
constitutional right to be informed of the nature of the accusation against
him.

The petitioner is  liable for illegal
possession of firearm during a gun ban.

The prosecution was able to establish the elements of the crime — the
existence of a firearm, and the fact that the accused who owned or possessed
the firearm does not have the corresponding license or permit to possess the
same.’® The burden to adduce evidence that the accused is exempt from the
COMELEC Gun Ban lies with the accused.™ We reiterate that, Arturo was
arrested in a public place, on board a passenger bus en route to Caticlan on
February 11, 2010, within the election period for the 2010 national and local
elections. He was positively identified by prosecution witness PSI Tarazona
as the person from whom a loaded caliber .45 pistol, and two magazines with
live ammunition were seized. Arturo failed to show a COMELEC-issued
authority to carry the confiscated items.

Given the overwhelming evidence of the prosecution, Arturo counters
only with the defense of denial; thus, his self-serving assertions, unsupported

W Rollo, pp. 49-50,

U Pielugo v, People, 706 Phil. 460,469 (2013, citing Madro v, People, 560 Phil. 119 (2007); Peoaple v.
Remos, Sr., 702 Phil. 672 (2013).

{d.

Supra note 21 at 630.

Stpra note 21,
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CERTIFICATION

Pursuant to Section 13, Article VII of the Constitution, I certify that
the conclusions in the above Decision had been reached in consultation before
the case was assigned to the writer of the opinion of the Court’s Division.

Q)

DIOSDADOM. PERALTA
ChiefiJustice






