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 DECISION
LEONEN, J.: o

The right to speedy disposition of cases is a relative and flexible
concept. It is also waivable and’ must be seasonably raised. When
considered appropriate, the assertlon ‘of the right ultimately depends on the
peculiar circumstances of the case; »hence citing Tatad v. Sandiganbayan'

- will not automatically result in a dismissal on the ground of inordinate delay.

This resolves the Petition for Certiorari® filed by Ignacio C. Baya
(Board Member Baya), alleging gravg abuse of discretion on the part of the /

, 3
Designated additional Member per Rafﬂe date SIﬂlly 1,2020.

1 242 Phil. 563 (1988) [Per J. Yap, En Banc] i
2 Rollo, PP 3-39. L
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Sandiganbayan in denying? h1s Motion for Judicial Determination of ‘j,'
Probable Cause* and eventually issuing a warrant for his arrest.’
i
Board Member Baya maintains that: (1) he was deprived of his right
to due process when cases for malversation of public funds and violation of

. the Anti-Graft and Corrupt Practlces Act were filed against him despite

) ‘alleged lack of probable cause; 'and (2) the Sandiganbayan gravely abused its
discretion i in not dismissing the case against him, despite the violation of his
'rlght to speedy disposition of cases 6 ‘

Baya was a Board Mq’mber of the Sangguniang Panlalawigan of
Zamboanga Sibugay.” In 2001l the provincial government implemented the
“Aid to the Poor” program| to grant financial assistance to its poor
constituents.® Funds for the program came from the savings in Personnel
Services (PS) and Mamtenance and Other Operating Expenses (MOOE) of

the province’s regular budget.®| '
[ b

Claiming that the impleirh;entation of the “Aid to the Poor” program:
was marred with anomalies| and irregularities, Provincial Accountant

Venancio C. Ferrer filed before the Office of the Deputy Ombudsman for

Mindanao criminal and administrative complaints against the Governor,
Vice-Governor, and members lof the Sangguniang Panlalawigan in 2003.1°
Provincial Governor George | T Hofer filed a complaint to questlon the
legality of the realignment of fmnds for the “Aid to the Poor” program.!

Considering that the complamts involved the disbursement of public
funds, in March 2003, the Office of the Deputy Ombudsman requested the
Commission on Audit to conduct an audit investigation.!? In the meantime,
the complaints were dismissed without prejudice to their refiling depending
on the Commission on Audit’s ffindings.!®

In an audit report submitted on February 19, 2004,'* the Commission
on Audit confirmed that there were anomalies in the implementation of the
“Aid to the Poor” program.: The scheme essentially consisted of the

Id. at 40-46. The Resolution dated March 31, 2011 was penned by Associate Justice Teresita V. Diaz-
Baldos, and concurred in by Associate Justices Edilberto G. Sandoval (Chairperson) and Samuel R..
Martires (a former Justice of this Court) of the Second Division, Sandiganbayan, Quezon City.

* Id. at 267-275.

Id. at 47-50. The Resolution dated May 4, 2012 was penned by Associate Justice Teresita V. Diaz-"
Baldos (Chairperson), and was concurred in by Associate Justices Napoleon E. Inoturan and Oscar C.
Herrera, Jr of the Second Division, Sandlganbayan Quezon City.

6 1d.at27-33.

7 1Id.até. .

8 1d.at8. ;

®  1d.at62. July 10, 2006 Ombudsman Resolutlon
10 1d. at 60.

1d. e

2 1d.at9. g

3 1d. at 60. '

% Id.at9. b



!

Decision 13 G.R. Nos. 204978-83

Governor, Vice-Governor, and Zamboanga Sibugay’s Board Members
allegedly giving financial assmtancmfrom their own pockets, then seeking
reimbursement of the amounts, from the realigned funds.!”> Reimbursement
forms were submitted thereaffter, and the disbursement vouchers were
~ approved either by the Govemor qr by the Vice-Governor.'® In reality,
however, the beneficiaries were nopexistent, 17 and the officials used the
realigned funds for their own beneﬁt

Specifically with respect to Board Member Baya, he was found to
have requested for the reimbursement of a total of $60,000.00. The amount
was allegedly given to 18 named beneficiaries, 14 of whom were found to be
fictitious. The 14 were not listed as residents of the area indicated in the
application forms, and the Mu 101pa1 Local Government Operations Officers
deployed to the supposed resm'iences of the beneficiaries did not find them
there.!? |

i
The Office of the Deputy Onibudsman considered the submission of
Commission on Audit Report as the docketing of the case.!” It then required
Board Member Baya and members of his staff?® who had prepared the Brief
Social Case Study Reports, Apphcatton Forms and Reimbursement Expense
Receipts to file their counter—af’ﬁdavns

b

Board Member Baya
Supplemental Counter-Affidav
In his Counter-Affidavit, Boar
staff, namely: (1) Nelita Rod

first submitted a Counter-Affidavit and a
it to the Office of the Deputy Ombudsman.
d Member Baya alleged that members of his
riguez; (2) Alice Libre; and (3) Rex Tago

conducted the interview of the beneficiaries and prepared the Brief Social

Case Study Reports.”? He a

would have defeated the pu
financial assistance.”??

However, in his Supple
2004,>* Board Member Bay:
~preliminary interview of the int

Iso chose to “[advance] the amounts to the
clients to expeditiously meet tk
rigorous processing of voucher

reir financial problems rather than follow the
s and checks which would take days [and]
rpose;_lupon which the clients sought said

mental Counter-Affidavit filed on July 14,
1 claimed that he himself conducted the
ended beneficiary before giving the monetary

i

|
0
1d. at 62. ’
1d.

1d. at 61.

1d. at 75.

Id. at 61.

Id. at 75. The members involved are Nelita R.
Id. at 75 and 97.
Id. at 113.

Id. at 100.

Id. at 196.

16
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24

i{odriguez, Alice B. Libre, and Rex P. Tago.

i
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assistance.”> He then left the gathering and completion of the other

requirements to his staff.2¢ o

i
-
;

Further, Board Member\ Baya maintained that he extended ﬁnan01al
assistance to existing beneﬁmarles but that he “cannot point out with
absolute accuracy the names and other personal circumstances of all those
who availed assistance through . the ‘Aid to the Poor’ program[.]”?" In
any case, he allegedly gave hlS best efforts to locate those who had availed
themselves of the financial asélstance through him, 1nstruct1ng members of
his staff to trace the Whereabouts of these beneficiaries.”® He found that
some of the allegedly noneg(lstent beneficiaries held residence in the
addresses indicated in their application forms, evidenced by either barangay
certifications or affidavits fron# the beneficiaries themselves or persons Who
knew of their existence.?’ X

As for the confirmation Letters sent by the Commission of Audit to the
alleged beneficiaries which Were returned to senders, Board Member Baya
argued that the returned letters,; in themselves, do not prove that the intended
recipients did not exist. He alleged that upon consultation with the barangay
captain and other officials of [Poblacion Diplahan in Zamboanga Sibugay;.
letters were oftentimes not dethered personally to the addressee espec:1ally
in remote barangays. Instead names of addressees were posted in the
barangay bulletin board and, if the letters were not claimed after a few days,
they were returned to senders. ;Iﬂ could very well be that the addressees were -
unaware that they had letters awaltlng them in the barangay hall. However,
it does not mean that these beneﬁmarles do not exist. Therefore, the finding
of the Commission on Audgt that the beneficiaries who had availed

themselves of financial assistance through him were fictitious was
presumptuous.” I

In a 136-page Resolutlen?’l dated July 10, 2006, the Office of the
Ombudsman found probable cause to indict Board Member Baya, together
with 31 other co- respondents* including the Provincial Governor, Vice-
Governor, Board Members of the Province of Zamboanga Sibugay, and their
respective staff who partlclpated in the scheme 32 for the commission of

‘3_

% 1d.at 113.

% Id. .

27 1d. at 197.

2% 1d. at 198.

2 Id. at 198-199.

% 1d. at 199. -

3L 1d. at 59-194. 13

32 1d. at 59. Board Member Baya’s co-respondents were Governor George T. Hofer, Vice-Governor
Eugenio L. Famor, Board Members Oly'rﬁpio R. Matialac, Eric Cabarios, George C. Castillo, Ma. Bella
Chiong Javier, Edgar C. Gonzales, Fe F.\Gonzales, Leonardo R. Lagas, Ares A. Modapil, and Galwas
Musa, and employees Editha Quinte, Lycia T. Palang, Daylinda P. Balbosa, Erlinda D. Albelda, M.Y.
Mafialac-Toledo, Gliceria D. Laquijon, Nelita R. Rodriguez, Alice B. Libre, Rex P. Tago, Michelle B.
Navalta, James Ismael A. Reventad, Fe B. Pontanar, Wilfredo K. Duran, Arnold S. Bustillo, Juanito C.

Taripe, Jr., Almabeila C. Zambales, Esmeraldo S. Trapa, Fhadzrama A. Modapil, Rafael J. Qun'ubm‘
and Arnel Pague Co
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malversation of public funds®? throuéh falsification of public documents and

violation of Section 3(e)** of Repubhc Act No. 3019 or the Anti-Graft and
Corrupt Practices Act. 3

The Office of the Deputy Ombidsman for Mindanao found that Board
Member Baya indeed caused the reimbursement of a total of $60,000.00
‘under three (3) disbursement Vouchers for amounts he allegedly advanced to
poor beneficiaries of the “Ald] to the Poor” program. However, of the 18
beneficiaries that had allegedly availed of financial assistance, 14 could not
be located. While Board Member Baya submitted affidavits from the
alleged beneficiaries of the “Aid t f"'the Poor” program, the Office of the
Ombudsman said that these do not, “sufficiently explain the inconsistency
attending the grant of financial | ald to the other beneficiaries whose existence
remains doubtful.”3’ A

}

It thus concluded that “the dQ?::uments, such as the [Brief Social Case
Study Reports], Application tForm_vis;‘[,] and the Reimbursement Expense
Receipts, submitted by [Baya and his co-respondents] to support the claims

| 3k :

v
i

3 REV. PEN. CODE, art. 217, as amended by Republic Act Nos. 1060 and 10951, provides:
Article 217. Malversation of public funds oriproperty. — Presumption of malversation. Any public
officer who, by reason of the duties of his office, is accountable for public funds or property, shall
appropriate the same, or shall take or misappropriate or shall consent, or through abandonment or
negligence, shall permit any other person to take such public funds or property, wholly or partially, or
shall otherwise be guilty of the mlsappqoprlatlon or 'malversation of such funds or property shall suffer:

1. The penalty of prision correccional in its medium and maximum periods, if the amount
involved in the misappropriation or malversatmn does not exceed Forty thousand pesos (P40,000).

2. The penalty of prision mayor in its minimum and medium periods, if the amount involved is
more than Forty thousand pesos (P40;000) bit does not exceed One million two hundred thousand
pesos (P1,200,000). S

3. The penalty of prision mayor lin its maximum period to reclusion temporal in its minimum
period, if the amount involved is more than One million two hundred thousand pesos (P1,200,000) but
does not exceed Two million four hundred thoﬂjsand pesos (P2,400.000).

4. The penalty of reclusion temporal, ‘in its medium and maximum periods, if the amount
involved is more than Two million four hundred thousand pesos (P2,400,000) but does not exceed
Four million four hundred thousand pesos (P4,4 4 $400,000).

5. The penalty of reclusion temporal in itg maximum period, if the amount involved is more than
Four million four hundred thousand pesos (})4 400,000) but does not exceed Eight million eight
hundred thousand pesos (P8 800,000). | If the amount exceeds the latter, the penalty shall be reclusion
perpetua.

In all cases, persons guilty of ma]versatlon shall also suffer the penalty of perpetual special
disqualification and a fine equal to the hmount of the funds malversed or equal to the total value of the
property embezzled.

The failure of a public officer to have dulv forthcoming any public funds or property with which
he is chargeable, upon demand by any duly authorized officer, shall be prima facie evidence that he
has put such missing funds or property to persomnal uses.

3 Republic Act No. 3019 (1960), sec. 3(e) provides:

- Section 3. Corrupt practices of public officers. — In addition to acts or omissions of public officers
already penalized by existing law, the fol]owmg shall constitute corrupt practices of any public ofﬁcer
‘and are hereby declared to be unlawful:

(e) Causing any undue injury to any partjﬂ; including the Government, or giving any private party
any unwarranted benefits, advantage or preferénce in the discharge of his official administrative or
judicial functions through manifest partiality, évident bad faith or gross inexcusable negligence. . This
provision shall apply to officers and employees Qf offices or government corporations charged with the
grant of licenses or permits or other concessmns

3 Rollo, p. 114.
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under the different disbursement vouchers were false and merely fabricated
to make it appear that the money was spent and given to the poor.”®

H :

Aside from the Provinbial Governor, Vice-Governor, and the
Provincial Board Members, theé members of their respective staff who had
prepared and signed the Brlef Social Case Study Reports, Application
Forms, and Reimbursement Expense Receipts were likewise indicted as
principals because, according t@ the Ombudsman, “[t]he appropriation of the

subject public funds would not have been carried out were it not for [thelr]
indispensable and active partlcnpatlon[ 1737

Even granting that the fqnds were under the custody of the Prov1nc1a1>
Social Welfare and Developmeht Office, the Office of the Ombudsman held,
nonetheless, that Board Membler ‘Baya and his co—respondents may still be.
held accountable and respons1b]e since they participated in the misuse and
misapplication of the funds.® Eastly, the undue haste and evident bad faith
of the respondents were shoWn by the grant of financial assistance even
before the enactment in 2002 ’of the ordinance providing for guidelines
regulating the “Aid to the Poor; program 39

v
i

The dispositive portion e‘f the July 10, 2006 Resolution of the Office
of the Ombudsman partly read: | :

WHEREFORE, FOREGOING PREMISES CONSIDERED,
this Office after due consideration of the evidence on hand finds the
existence of probable cau;e for the commission of the crimes of
Malversation thru Falsification of Public Documents and violation of Sec.
3(e) of RA 3019 against the foIlowmg respondents:

( .

IGNACIO BAYA, NELITAR. RODRIGUEZ, ALICE B. LIBRE and
REX P. TAGO

For violation of Sec. 3(e) of R.A. 3019 for causing undue injury to
the government thru ev1dent bad faith by collecting the amount of
$29,000.00 under [Dlsbursement Voucher] No. 101-0201-91 and paid
under Check No. 75448 and 'making it appear that the said amount was
used for the Aid to the Poor Program and distributed as financial
‘assistance to the poor of Zamboanga Sibugay when no such financial
assistance was granted or extended as the alleged recipients/beneficiaries
of said assistance were ﬁctxtleus and non-existent, to the detriment of the
government and the people of Z‘amboanga Sibugay.

For violation of Sec. 3(e) of RA 3019 for causing undue i injury to
the government thru ev1den‘r1 bad faith by collectmg the amount of

¢
|

36 1d. at 160.
Id.

¥ Id.

¥ 1d. at 161-162.
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?10 000.00 under [Dlsbursement Voucher] No. 101-0109-363 and paid
under Check No. 59463 and makmg it appear that the said amount was

Decision G.R. Nos. 204978-83

used for the Aid to the Poor ‘Program and distributed as financial

assistance to the poor of Z
assistance was granted or ex

of said assistance were fictit
government and the people o

For violation of Sec.
the government thru evide

P21,000.00 under [Disburse

under Check No. 75447 and
used for the Aid to the ]

assistance to the poor of Z
assistance was granted or ex
of said assistance were fictit
government and the people o

For Malversation thr

for falsifying the [Brief Soci
Welfare and Development]
Receipt] used as supporting

0201-91 and making it appe
were given financial assistg

enabling respondents to coll

$29,000.00 paid under Check

For Malversation thi

ambognga Sibugay when no such financial
tended ‘as the alleged recipients/beneficiaries
lous and non-existent, to the detriment of the
f Zamboanga Sibugay.

3(e) of RA 3019 for causing undue injury to
nt bad! faith by collecting the amount of
mentIVoucher] No. 101-0201-90 and paid
| making it appear that the said amount was
Poor Program and distributed as financial
amboanga Sibugay when no such financial
tended as the alleged recipients/beneficiaries
lous and non-existent, to the detriment of the
f Zam‘[{)banga Sibugay.

u Fal;sfliiﬁcation of Public/Official Document
al Case Study Report], [Department of Social

Form 200, and the [Reimbursement Expense

paper to [Disbursement Voucher]| No. 101-
ar therein that there were beneficiaries who
ince when no such beneficiaries exist, thus
ect and appropriate the aggregate amount of
No. 75448 dated 03 January 2002.

u FalSiﬁcation of Public/Official Document

for falsifying the [Brief Social Case Study Report], [Department of Social
Welfare and Development] ]F orm 200 and the [Reimbursement Expense
Receipt] used as supporting |paper [to [Disbursement Voucher] No. 101-
0109-363 and making it appear therein that there were beneficiaries who
were given financial assistance When no such beneficiaries exist, thus
enabling respondents to coll’ect and appropriate the aggregate amount of
£10,000.00 paid under Checﬂ No. 5_9463 dated 04 September 2001.

For Malversation thru Fa151ﬁcat10n of Public/Official Document
for falsifying the [Brief Social Cas¢ Study Report], [Department of Social
Welfare and Development] Form 200 and the [Reimbursement Expense
Receipt] used as supporting lpaper to [Disbursement Voucher] No. 101-
0201-90 and making it appear therein that there were beneficiaries who
were given financial a351stance when no such beneficiaries exist, thus
enabling respondents to collg:ct and appropriate the aggregate amount of
£21,000.00 paid under CheclE{ No. 7%}5;447 dated 03 January 2002.

‘
Sy

ACCORDINGLY, THE S]é’ECIAL PROSECUTION OFFICE
is respectfully urged to cause the filing of the herewith attached
Information(s) against the aforenamed accused. . .

i
1

Moreover, as admitted by :che members of the Audit Team, they
sampled only forty-two (42) Disbursement Vouchers used in the alleged
anomalous disbursement of funds appropriated for the “Aid to the Poor”




Decision 0 8 G.R. Nos. 204978-83.

1

program, due to lack of time. Hence, there are other Disbursement
Vouchers which are not yet audited by the Audit Team.

For a comprehensive| résolution of the issues involved, there is a
need for the [Commission {on Audit-Regional Office Number IX] to
conduct an investigation tou,chlng on the alleged illegal reversions of
public funds as presented 1n OMB-M-C-02-0496-1; and to complete its
audit-investigation on the remaining Disbursement Vouchers used in the
disbursement of public fund.jfT dllocated for the “Aid to the Poor” program.
To simplify matters, the issub presented in OMB-M-C-02-0496-1, and the
remaining disbursements under the “Aid to the Poor” which are not yet
audited by the [Commission ¢ on ‘Audit], shall be redocketed separately was
CPL cases. ; f

::i,
;.t:
|

LASTLY, THIS |OFFICE acknowledges with grateful
appreciation the perseverance and dedication exemplified by the auditors
of the Commission on Audit, Regional Office No. IX in the conduct of its
investigation. This Office will continue to look forward with enthusiasm
to the continued and unyielding support and assistance of the Commission
on Audit to its endeavors and:goals which are all geared for an honest and

efficient government. Ly

SO RESOLVED. % (ﬁﬂlphasis in the original)

On September 22, 201‘0 three (3) Informations for violation of
Section 3(e) of Republic Act No. 3019 or the Anti-Graft and Corrupt
Practices Act along with threet (3) Informations for Malversation of Public
Funds thru Falsification of 'Pubhc Documents were filed before the
Sandiganbayan against Board Member Baya, as well as Nelita R. Rodriguez,
Alice B. Libre, and Rex P. Taigo, the latter three (3) being members of his
staff who had prepared or otherwise signed the Brief Social Case Study
Reports, copies of Department of Social Welfare and Development Form
200, and the Reimbursement Expense Receipts used to reimburse amounts
allegedly given to the inexistent beneficiaries. Cons1der1ng that the crime
charged against Board Member Baya was a complex crime and the amount
involved was more than “P22 OOO 00 or higher[,]” no bail was recommended

pursuant to the 2000 Bail Bond Gu1de issued by the Department of Justice,
National Prosecution Service.*

On October 6, 2010,*? Board Member Baya filed a Motion for Judicial -
Determination of Probable Cause with prayer for dismissal of the cases.

against him. He maintained that he was not furnished a copy of the July 10 ;o

2006 Resolution of the Ombudsn__lan and that there was no probable cause to
hold him for the criminal charges against him.** He added that his right to

40 1d. at 162-192.

4 1d. at 234 citing Department of Justice Cn‘cular No. 89 (2000).
42 1d. at 40.

4 1d, at 267-275. ﬂ .
“41d, at271-273. 2
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speedy disposition of cases was seri‘éﬁsly violated when it took the Office of
the Ombudsman almost seven (7) years to finish the prehmmary
investigation.¥ As basis, he. c1ted ‘Tatad v. Sandiganbayan®® where this
Court held that a delay in the prehmmary investigation that is close to three
(3) years is violative of the right to,speedy disposition of cases, leading to
the dismissal of the criminal complaints against then Secretary of the
Department of Public Informatiion Francisco Tatad.

In its March 31, 2011 Resolu’uon 47 the Sandiganbayan held that

- during preliminary investigation, failure to furnish a copy of the resolution

 recommending the filing of information against the respondent does not
invalidate the information already filed in court. The proper remedy of the
respondent is to file, with leavi:e of court, a motion for reconsideration with
the prosecutor, which Board Membet:Baya failed to do.*®

As to Board Member Ba
of cases was violated, the Sand

ya’s éfaim that his right to speedy disposition
iganbayan said that it is a “flexible concept™

and that “[dJue regard must
surrounding each case.”® Acd
that took the Ombudsman to re
whether the right was violated,

be given to the facts and circumstances
ording to the Sandiganbayan the long period
solve the case, in itself, is not the measure of

further explalmng that:

[The right to speedy disposition of .cases] is deemed violated only when
the proceedings are attended by Vexatious, capricious, and oppressive
delays, or when unjustified postpqnements of the trial are asked for and
secured, or when without cause or justifiable motive, a long period of time
is allowed to elapse witholit the party having his case tried. In the
determination of whether or|not this right has been violated the Supreme
Court has laid down the following iguidelines: (1) the length of the delay;
. (2) the reasons for such delay; (3) the assertion or failure to assert such
right by the accused; and (4) the prejudice caused by the delay.”!
I

The Sandiganbayan no
objection to his perceived del
preliminary investigation stage
This, the Sandiganbayan said, w

ted that Board Member Baya raised his
ay in the resolution of the case during the
only until the information was filed in court.

as | belated assertion of the right. Further,

© 49

the case involved numerous respondents and voluminous records, which
justified the long period to resolve the case.>

| Ultimately, the Sandiganba}j/an denied the Motion for Judicial
Determination of Probable Cause buit; ordered the Office of the Ombudsman

i
|
ok

45
46
47
.48

1d. at 271.

242 Phil. 563 (1988) [Per J. Yap, En Banc).
Rollo, pp. 40-46.

1d. at 44-45.

Id. at 45.

Id.

Id.

1d. at 45-46.

i

50
51
52
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to reinvestigate the cases againgsit Board Member Baya, nevertheless. The
dispositive portion of the Sandlganbayan s March 31, 2011 Resolution
reads:

WHEREFORE, prerlixﬁses considered, the Court hereby DENIES
the Motion for Judicial Determination of Probable Cause (With Prayer for
Outright Dismissal) filed by the accused, but in the interest of justice treats
this pleading as a motion for Jeave to file a motion for reinvestigation from
the resolution of the Office of the Ombudsman. Accordingly, the Office
of the Ombudsman is hereby|directed to conduct a reinvestigation of these
cases and to submit its Rep¢it/Resolution thereon, both within a given
period of sixty (60) days from Iiteceipt hereof.

SO ORDERED.> (Etfxphases in the original)

Board Member Baya teceived a copy of the March 31, 2011:
Resolution on April 15, 2011, through his counsel, Atty. Fernando M. Pefia
(Atty. Pefia).>*

For its part, the Office of the Ombudsman issued the April 14, 2011
Order® pursuant to the Sandiga bayan s directive to reinvestigate the case.
It directed Board Member Baya to file a motion for reconsideration or
reinvestigation within five (5) days from notice, warning him that failure to
file the required motion shall be deemed a waiver, and that the cases shall be
resolved based on the evidence| on record.

The Order was served via reglstered mail to Board Member Baya s

former counsel, Atty. Alberto P Din (Atty. Din), and his collaboratmg
counsel, Atty. Pefia.>

Based on the registry return receipts, Atty. Din actually received a
copy of the April 14, 2011 @fder on April 29, 2011 while Atty. Pefia,
collaborating counsel, recelved ‘his copy on April 28, 2011.7 However,
despite receipt of a copy of the tAprll 14,2011 Order, neither counsels filed a

motion for reconsideration orx - reinvestigation before the Office of the
Ombudsman. b

e

In compliance with the @rder to reinvestigate the cases, the Office of
the Ombudsman submitted®® to the Sandiganbayan the June 1, 2011
Resolution.”® The Resolution essentlally reiterated the findings in the July:
10, 2006 Resolution, since Board Member Baya failed to file a Motion for

§
S 1d. at 46, 8
4 1d. at 54. 5
55 1d. at 280.

56 d,

7 1d. at 219, Order dated July 13, 2011.

*  1d. at 281-283, Compliance dated July 4, 2011.
¥ 1d. at 284-299. a

'
M
i

it
s
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Reconsideration or Reinvestigation and the cases were resolved based on the

evidence on record. In any
considered the former submiss
case. The Office of the Ombuc

WHEREFORE, p

case,: the Office of the Ombudsman still
lons of Board Member Baya in resolving the
ismaxil%recommended as follows:

remises considered, it is respectfully

recommended by the undersigned prosecutors that the Resolution of the
Office of the Ombudsman-Mindanao dated July 10, 2006 finding probable

cause against the accused-ma

RESPECTFULLY St

In the meantime, on June
 a member of the Bar, filed on his owh behalf and that of his co-respondents

Rodriguez, Libre, and Tago

vants be MAINTAINED.

TBMITTED.® (Emphasis in the original)

7, 201 1,%" Board Member Baya, who is also

a Motion for Reconsideration®® before the

Sandiganbayan of its March 31, 2011 Order, maintaining that there was no
probable cause for the filing o‘f the Informations against him in court. He
alleged that despite receipt of the Ofnbudsman s Order to file a motion for
reconsideration and/or re1nvest1gat10n his former counsel, Atty. Din, failed
to file the required motion and subsequently “signified his intention to
withdraw as counsel for the acCused[ 1°% He prayed that “the. . . Motion for
Reconsideration be admitted and cons1dered by the Honorable Ombudsman

despite its delay.”%* N

Realizing that the Motion for Reconsideration he had earlier filed
before the Sandiganbayan was meant for the Office of the Ombudsman,

‘Board Member Baya filed a Mfotion‘to Admit Motion for Reconsideration®

before the Office of the Ombudsman: This was denied by the Office of the

‘Ombudsman in the July 13, 2011 Resolution® for lack of merit.

Ik
b .
Furthermore, the Office of the Ombudsman rejected Board Member

Baya’s argument. Board Mem
and Pefia had received a copy
Member Baya to file a motion
Din had already signified his in

ber Baya argued that by the time Attys. Din
of the April 14, 2011 Order directing Board
for reconsideration and reinvestigation, Atty.
1tent1on to withdraw as counsel, saying that it

“[was] not a justifiable reason’’ and consequently, Atty. Din’s negligence
bound Board Member Baya.®

The Motion for Recons1derat10n merely rehashed the arguments made
in the Supplemental Counter-Affidavit, arguments which were already
I

50 1d. at 297.

81 1d. at 47, Resolution dated May 4, 2012.

62 1d. at 300-304. b
& 1d. at 300. "

o 1d.

8 .1d. at 318-320. ~
6 Id. at 218-222. o
7 1d. at 219. ' .
% Id. at 220, 4




Decision 12 G.R. Nos. 204978-83
; |

considered when the Office iof the Ombudsman resolved the criminal

complaints against Board Member Baya and his co-respondents.®’

‘Meanwhile, the Sand1ganlvayan admitted the Amended Informations,
and then set Board Member Baya s arraignment on several instances. On
February 28, 2012, the Sanphganbayan called Baya’s case, but Atty.
Joventino Diamante, acting as Gounsel for Board Member Baya, manifested
that there was a pending Motion 'for Reconsideration before the court. Thus,

the Sandiganbayan cancelled the arraignment and deferred it to April 26,

2012.7°

Before April 26, 2012, ll@wever, Board Member Baya filed another
Motion to Cancel Arraignment; and Defer Enforcement Warrant of Arrest to

reiterate the allegedly pending Motion for Reconsideration before the
Sandiganbayan.”! 't |

On April 26, 2012, thelllSandiganbayan called the case for Board
Member Baya’s arraignment otice more. When Board Member Baya failed

to appear and after finding that'the alleged Motion for Reconsideration was
not addressed to the court, it/ issued an Order’® denying the Motion for
Reconsideration and rescheduled Board Member Baya’s arraignment to July.

26,2012,

Further, in the May 4, 2012 Resolution,” the Sandiganbayan again
denied the Motion for Reconsideration of its March 31, 2011 Order. It
noticed that the Motion for Reconsideration filed before it indeed bore the

caption “Sandiganbayan.” HoWever the Motion was “actually addressed to
the Office of the Ombudsman and in fact [sought] relief from that Office for
the dismissal of the cases for alleged lack of probable cause.””*

Therefore, the Motion for ‘Reconsideration was erroneously filed, and
the Sandiganbayan treated it as{a “mere scrap of paper, legally [nonexistent],
[requiring] no action and is deemed never to have been filed.”” In the end,
the Sandiganbayan merely noted the Motion for Reconsideration, and issued
a warrant for Board Member Bdya’s arrest. The dispositive portion of the
Sandiganbayan’s May 4, 2012 Resoluuon reads:

WHEREFORE, in tlie [sic] light of the foregoing, the Court
resolves merely to NOTE the Motion for Reconsideration dated May 27,
2011 filed by accused Ignacio C. Baya, Nelita R. Rodriguez, Alicia B.

‘,l‘

8 1d. at 220-221.
7 1d. at 345.

T 1d. at 238.

2 1d. at 346.

B 1d. at 47-50.

7 Id. at 48.

3 1d. at 50.

¥

¥
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Libre, and Rex P. Tago, as well as ithe Comment thereto, the Reply to the

Comment, the Rejoinder and

j;thc Siir‘-Rejoinder attached to the records.

There being no other ‘mattcl to be resolved, let a Warrant of Arrest

. be issued against the accused

¥

SO ORDERED.”® (Emphasis in the original)

On May 28, 2012, BoardciMember Baya filed a Motion for

Reconsideration of the Ap

ril 26, 2012 Order, insisting that the

Sandiganbayan admit his Motion for Reconsideration of the March 31, 2011
Order as his Motion for Reconsideration of the Order denying his Motion for
Judicial Determination of Probable’ Cause.”” This was denied by the
Sandiganbayan in the November 20, 2012 Resolution,”® noting that it had

granted Baya’s previous prayer

Further, Board Member

2012 Order “would be a trave

earlier to defer his arraignment.
1.
)

Bay % ‘had sufficient opportunity to file the

| | ‘:proper Motion for Reconsideration, but failed to do so. According to the
Sandiganbayan, to grant the Motion, for Reconsideration of the April 26,

sty of court procedure.”” It added that “the

accused have already abused their penchant for delaying the implementation
of the warrant of arrest issued against them as well as their arraignment.”?’

The dispositive portion of the‘li\iovember 20, 2012 Resolution read:

i
+

WHEREFORE, in thc [si¢] light of all the foregoing, the Court
hereby DENIES the instant rjnotionsfior paucity of merit.

| :
The PNP Provincial Command of Zamboanga Sibugay is hereby
ordered to implement the Warrant of Arrest issued by this Court on May 8,

2012.

SO ORDERED.#! (Emphasis in the original)

As for the Amended Informaéibns, Board Member filed a Comnient,
which the Sandiganbayan treated as a “mere scrap of paper”®? in the Order®

76 1d.

T 1d. at 51-52.
78

- dated November 21, 2012. It then reset the arraignment to January 17, 2013,

:
s

i
t

T

1d. at 51-57. The Resolution was penned by Assocmte Justices Teresita V. Diaz-Baldos (Chairperson),

.Napoleon E. Inoturan, and Oscar C. Herrera, Jr. of the Second Division, Sandiganbayan, Quezon City.

7 1d. at 56.
80 Id
8 T1d.
8 14. at 58.

83

'
v

Id. The Order was issued by Associate Justiceb Teresita V. Diaz-Baldos, Napoleon E. Inoturan, and

Oscar C. Herrera, Jr. of Second Division, Sandi;ganbayan.

9

ot
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it
]

. ORDER

e

Considering that the ;éourt had already admitted the Amended
Information in these cases!‘and that the Comment on the Amended
Information with Prayer to. Adopt And Early Resolve the Pending Motion
for Reconsideration of the Accused was belatedly filed by the accused
only on November 16, 2012* the Court considers the latter pleading as a
mere scrap of paper. N

Let the arraignment be reset to January 17, 2013 at 1:30 o’clock in
the afternoon. o
it

SO ORDERED.#* |

e

'On January 14, 2013, ﬁetitioner filed the Petition for Certiorari®
under Rule 65 with Appli‘eétion for Preliminary Injunction and/or
Temporary Restraining Order. | Upon the directive of this Court, the Office
of the Special Prosecutor, representlng the Sandiganbayan and the People of
the Philippines, filed a Comment % to which petitioner replied.?’

The issues raised in the Eetition are the following;:

" H
i

First, whether or not the| Sandiganbayan gravely abused its discretion
in not dismissing the cases for malversation of public funds and the cases for'
violation of Section 3(e) of Republic Act No. 3019, or the Anti-Graft and_
Corrupt Practices Act for lack of probable cause; and

Second, whether or not the Sandiganbayan erred in not dismissing the
cases filed against petitioner for:violation of his constitutional rights to due
process and speedy disposition of cases.

Petitioner argues that he should not have been charged with
malversation of public funds through falsification of public documents. He -
first enumerates the elements of Article 217 of the Revised Penal Code,
which defines the felony of malversation of public funds or property. He
then points out that three (3) of|the four (4) elements are allegedly missing in* -
this case. Specifically, apart from the element of the accused being a public
officer, all the other elements are purportedly absent. He insists that: (1) he
had no custody or control of funds or property by reason of the duties of his
office; (2) he was not accountable for any public funds or property; and (3)
he did not appropriate, take, misappropriate or consent or, through
abandonment or negligence, peri'{lit another person to take public funds.?®

)
e

8 1d.

% 1d. at3-39.

% 1d. at 228-266.
¥ Id. at 363-370.
% 1d. at27-28.
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Petitioner alleges that the funds for the “Aid to the Poor” program was
under the custody of the Provincial Social Welfare and Development Office.

He maintains that he never mlsapproprlated any of the funds for the “Aid to

the Poor” program, especially, since the money he had given to the poor
beneficiaries came from his own pocket. All that petitioner sought was a
reimbursement of the amounts he hadi given out from his personal funds, and
whether his request for relmbunsement will be granted was still subject to the
discretion of the Provincial |Social Welfare and Development Office.
Therefore, there is no malversation of public funds on his part.®

: .

Petitioner adds that he sf,hould;not have been charged with violating
Section 3(e) of Republic Act No. 3019 because no undue injury was caused
to any party or to the govemmbnt Further petitioner maintains that he did
not benefit from the “Aid to the Poor program since, as he has alleged

repeatedly, the money he gave but came from his own funds.*

' He also assailed the manner 'by which the Commission on Audit
confirmed the existence of the beneficiaries. According to petitioner, it was
error for the Commission on Audit and the Office of the Ombudsman to

~consider the confirmation letters that were returned to senders as proof of the

nonexistence of beneficiaries. While it may be true that the addressees may
no longer be found at the agdresse's they gave at the time they availed
themselves of the “Aid to the Poor’ program, it could very well be that they
had already moved out of thelr old homes. In addition, the Office of the
Ombudsman should have cons;dered the affidavits he submitted in evidence,
allegedly issued by the some @f the, beneficiaries of the “Aid to the Poor”
program, proving that they 1ndeed recelved aid from petitioner.”!

‘ 1

Apart from the lack of probable cause, petitioner argues that the
Sandiganbayan gravely abusedi its discretion for not dismissing the cases on
the ground of violation of his rights to due process and speedy disposition of
cases. Petitioner highlights how, frjom the time the crimes were allegedly
committed in 2001 to the filmg of the cases before the Sandiganbayan in
2010, the Office of the Ombudsmanitook a period of almost seven (7) years
just to resolve the complaints. |

t

Furthermore, petitioner; argu;es that neither the number of the
respondents nor the voluminous records of the case justify the delay in
resolving the cases at the Ombudsman level. As basis, petitioner cites Tatad
v. Sandiganbayan®® and Lopez, Jr. v. Office of the Ombudsman,”® where this
Court ordered the dismissal of the cases for the delay in the resolution of the
cases during the preliminary 1nvest1gat10n stage. ™

®  Id. at 10-11. £
% Id. at 29. 3

' Id. at 29-31. - B

®2 242 Phil. 563 (1988) [Per J. Yap, En Banc]. 1

% 417 Phil. 39 (2001) [Per J. Gonzaga-Reyes, Thud Division].
% Rollo, pp. 31-33.
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A

Countering petitioner, ;respondent People of the Philippines,
represented by the Office ofi-the Special Prosecutor, first assails his

procedural lapses, alleging that the present Petition is “evidently calculated
to delay the proceedings™ before the Sandlganbayan

First, petitioner failed toi indicate the following material dates: (1) the
date of receipt of the March 31 2011 Resolution of the Sandiganbayan

denying the Motion for Judicidl Determination of Probable Cause; (2) the
date of filing of the Motion for Reconsideration of the March 31, 2011
Resolution; and (3) the date of receipt of the resolution denying of the
Motion for Reconsideration. Tfhese dates were omitted because petitioner

knows that the Motion for Repons1derat10n erroneously filed before the
Sandiganbayan was a mere scrap of paper and, therefore, was of no force

and effect.” i

Second, it seems that petitioner is assailing the following resolutions

of the Sandiganbayan: (1) the May 4, 2012 Resolution that noted the Motion
for Reconsideration intended for the Office of the Ombudsman; (2) the -

November 20, 2012 Resolution, which denied the Motion to Admit Motion

for Reconsideration; and, (3) the November 21, 2012 Order, which den1edi

the Motion for Resolution of MOt]lOIl for Recon51derat10n 7

RIS .- . ) :
Nevertheless, respondent: maintains that petitioner is mainly and

solely assailing the March 31; 2011 Resolution denying his Motion for
Judicial Determination of Probable Cause, the reason being that the Motion
for Reconsideration subject oﬂ the May 4, 2012 Resolution, the November
20, 2012 Resolution, and 'the November 21, 2012 Order of the

Sandiganbayan, merely relterated the arguments in the Motion for Jud1c1al
Determination of Probable Cause

:.i
P

Considering that pet1t10ner is truly assailing the March 31, 2011

Resolution, and he received a| copy of the March 31, 2011 Resolut10n on

April 15, 2011, he only had ﬁf;een (15) days from that day to file a motion
for reconsideration, or sixty (60) days from April 15, 2011, or until June 14,

2011, to file a petition for certiorari. The present Petition, which was filed
on January 14, 2013, was filed out of time and should accordingly be

dismissed.!% 2

% Id. at 239-240. o

% 1d. at 240-242.

7 1d. at 243.

% 1d. L

% 1d. The Office of the Special Prosecutor erroneouslv mdlcated February 4, 2013 as the date of filing of
the Petition for Certiorari. ¢

19 1d. at 242-244. i

e
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As for the May 4, 2012, jNoveipber 20, 2012, and November 21, 2012
Resolutions and Order of the San&iganbayan they were only assailed to
make it appear that a motion for re¢pnsideration was timely filed when, in

reality, it was belatedly and erroneously filed before the Sandiganbayan, not
,before the Office of the Ombudlsman that conducted the reinvestigation.'®!

2 ?

Third, petitioner still had@ a pléin, speedy, and adequate remedy in the

- ordinary course of law, that is, to file a petition for bail before the

Sandiganbayan instead of :directly invoking this Court’s certiorari
jurisdiction.'%? | :

Respondent adds that the Sandiganbayan did not gravely abuse its
discretion in proceeding with hearing the cases against petitioner. The rule
is that the determination of iprobe‘lble cause for purposes of filing an
information in court is a duty excluswely lodged to the prosecutory arm of
government, which in this case is the Office of the Ombudsman. Once the
case is filed before the Samd1ganbayan the latter acquires exclusive
jurisdiction to determine the case before it. Here, after the Sandiganbayan
granted reinvestigation and petltloner failed to avail himself of the remedies
before the Office of the Ombudsman, the Sandiganbayan became duty-
bound to proceed with determining probable cause for purposes of issuing a

warrant of arrest.!%3 g

_ Respondent vehemently| denies petitioner’s claim that he was not
given due process during reinvestlgatlon As shown by the registry return
card of the April 14, 2011 Order d1rect1ng petitioner to file a motion for
reconsideration or reinvestigation;. his counsel, Atty. Din, and his
collaborating counsel, Atty. Pefia, recelved a copy of the April 14, 2011
Order on April 29 and April 28, 2011104 respectively, yet they did not file
any pleading on behalf of their client. Petitioner, therefore, is deemed to
have failed to file a Motion for Reconsideration within five (5) days from the
Order’s date of receipt.'® :

Even assuming that petltloner(’s counsels had signified their intention
to withdraw their services jas pqtltloner alleged, this, according to
respondents, does not justify hlS belated filing of the Motion for
Reconsideration. The rule is that the neghgence of counsel binds the client.

In any case, the Motion for Recons1derat10n merely reiterates the allegations
in the Supplemental Counter—Afﬁda\(n which was considered in the conduct

of reinvestigation.!%

,
T

10114, at 243. i
192 1d. at 247-248. !
193 1d. at 248-250. H
104 1d. at 219. i
105 1d. at 251-252.
96 1d. at 251.
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There is also allegedly no truth to petitioner’s claim that his-

Supplemental Counter—Afﬁdavft was not considered in resolving the
criminal complaints against him; The June 1, 2011 Resolution issued after
the reinvestigation alludes to the Supplemental Counter-Affidavit and even
discussed the Supplemental Counter-Afﬁdawt s contents.'?

Thus, respondent maintains that there is no reason to disturb the
finding of probable cause agamst petitioner. Respondent reiterates the
general rule that “the publi¢ {prosecutor exercises a wide latitude of
discretion in determining whether a criminal case should be filed in
court[.]”'®  Consequently, “courts must respect the exercise of such
discretion when the information filed against the person charged is valid on
its face, and that no manifest, error or grave abuse of discretion can be
imputed to the public prosecutor;’!%

o

On the merits, respondenjc contends that the Office of the Ombudsman

correctly found probable cause to file charges for malversation of public

funds against petitioner. The ]D1sbursement Vouchers he signed, as well as

the Brief Social Case Study Reports Department of Social Welfare and

Development Form 200, and Re1mbursement Expense Receipts annexed to

the vouchers, all show that petitioner participated in the release of public
funds allegedly for beneﬁmérles of the “Aid to the Poor” program,
beneficiaries who turned out be nonexistent. Having participated in the
release of the funds, petltloper is accountable for the funds he had
reimbursed pursuant to Sect1or; 340" of the Local Government Code. He

cannot claim that he was not an accountable public officer just because he
had no physical custody of the funds i

Likewise, probable cause; for violation of section 3(e) of Republic Act
No. 3019 was correctly found lagainst petitioner. By making it appear that
he extended financial help to poor beneficiaries when, in truth, there were no

such beneficiaries, he caused undue injury to the government in the form of

—
R S N

misappropriated public funds.!

i

Finally, respondent el.lrguéesi that there was no violation of petifioner’s‘_

right to speedy disposition of cases, maintaining that “[a] mere mathematical
reckoning of the time involved is not sufficient.”''® Respondent points out

07 1d. at 252. »
122 Id. at 255, citing People v. Castillo, et al 607 Phil. 754 (2009) [Per J. Quisumbing, Second Division]. -
Id. , .
19 LocAL GOVT. CODE, sec. 340 provides: . . '
SECTION 340. Persons Accountablei for Local Government Funds. — Any officer of the local
government unit whose duty permits or: I‘eqmres the possession or custody of local government funds
shall be accountable and responsible for the safekeeping thereof in conformity with the provisions of
this Title. Other local officers who, though not accountable by the nature of their duties, may likewise

be similarly held accountable and respon51ble for local government funds through their partlclpauon in
the use or application thereof.

M Rollo, pp. 256-257, - s
1214, gt 256, :
11314, at 258.
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:that petitioner had 31 co- respondents including the Provincial Governor,
Vice-Governor, and Board Members of the Province of Zamboanga Srbugay
and their respective staff.!! ;

~ The first complaint was ﬁled oh September 3, 2002, and the next two
in 2003. The Office of the Ombudsman then requested the Commission on
Audit to conduct an audit | 1nvest1gat1on in 2004, in the meantime
provisionally dismissing the complaints. After the Commission on Audit
had submitted its findings contained ‘in a 7,225-page report, the Office of the
Ombudsman conducted its own review of the findings of the Commission.
These, according to respondent, show that there was no oppressive or
capricious delay on the part of tzhe Office of the Ombudsman.!!>

!

At any rate, petitioner never 1nvoked the right to speedy disposition of
cases during preliminary 1nvesJ[1gat10n He slept on his right and invoked it
only when the case was filed before the Sandiganbayan, unlike the accused
in Angchangco v. Ombudsman,“6 the case cited by petitioner where the
accused actively invoked the arlght by filing numerous motions for early
resolution before the Ombudsman ~ In stark contrast with Angchangco,
petitioner filed no such motron for early resolution during the preliminary
~ investigation stage.!!’ -

The Petition for Certiorati is dismissed.

This Court first addresses the procedural issues raised by respondent.
After a perusal of the Petition, th_rs Court finds the following procedural
errors: (1) it did not indicate the material dates required under Rule 65,
Section 1 in relation to Rule 46, Section 3 of the Rules of Court; (2) the
Petition was filed out of trme and (3) that the resort to certiorari was
premature considering that petrtroner still had a plain, speedy, and adequate
remedy in the ordinary course of law :

Rule 65, Section 1 of theiRuleSSZOf Court provides:

SECTION 1. Petition for Gertiorari, — When any tribunal, board
or officer exercising judicial or quasi-judicial functions has acted without
or in excess of its or his jurisdiction, or with grave abuse of discretion
amounting to lack or excess of jurisdiction, and there is no appeal, nor any
plain, speedy, and adequate remedy in the ordinary course of law, a person
aggrieved thereby may file a verified petition in the proper court, alleging

114 1d. at 260-261. A
115 1d. '
€335 Phil. 766 (1997) [Per J. Melo, Third Division].
W7 Rollo, pp. 262-263.
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dismissal of the petition.'"®

the facts with certainty and p‘r‘a /ing that judgment be rendered annulling or
modifying the proceedings of such tribunal, board or officer, and granting
such incidental reliefs as lawiand justice may require.

The petition shall be accompamed by a certified true copy of the
judgment, order or resolutiopt subject thereof, copies of all pleadings and
documents relevant and pertiriént thereto, and a sworn certification of non-
forum shopping as provided infthe paragraph of Section 3, Rule 46.

!'i
i
bed

Rule 46, Section 3, refen;éfd to in Rule 65, Section 1, partly states:

i
1

SEC. 3. Contents arzd f ling of petition; effect of non-compliance
with requirements. — The petltlon shall contain the full names and actual
addresses of all the petitioners‘and respondents, a concise statement of the
matters involved, the factueil background of the case, and the grounds
relied upon for the relief prayje}dy for.

In actions filed underERﬁile 65, the petition shall further indicate the
material dates showing when:notice of the judgment or final order or
resolution subject thereof was received, when a motion for new trial or

reconsideration, if any, was'ﬁled and when notice of the denial thereof
was received. | ’

The failure of the pe%ti‘ﬁioner to comply with any of the foregoing

requirements shall be sufficient ground for the dismissal of the petition.

Rule 65, Section 1 in relation to Rule 46, Section 3 requires that a
petition for certiorari indicate three (3) material dates, namely: (1) when the
notice of the judgment or final order was received; (2) when the motion for
new trial or reconsideration, -1t any, was filed; and (3) when notice of the
denial of the motion for new tﬁal or reconsideration was received. This is
for the court or tribunal to easﬂy assess whether the petition was timely
filed.""® Failure to indicate thqse material dates is sufficient ground for the:

i
!

l '\
Vot

Petitioner assails four (4)5 issuances of the Sandiganbayan:

(1)

2)

®3)

the March 31, 20111 Resolution denying the Motion for Judicial
Determination of Probable Cause;

the May 4, 2012 Resolution merely noting the belatedly and
erroneously filed Motion for Reconsideration of the March 31,
2011 Resolution a‘rid ordering the issuance of the warrant of
arrest; o ’
the November 20,:2012 Resolution denying the Motion to:
Admit Motion for Reconsideration and ordering the Philippine - ‘f

:

"8 Blue Eagle Management, Inc. v. Naval 785 Phil. 133, 148-152 (2016) [Per J. Leonardo- De Castro,

119

First Division].
RULES OF COURT, Rule 65, sec. 1 in relatmn to Rule 46, sec.
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National Police to|

May 4, 2012 Reso

(4) = the November 21,
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impl(;i‘:hlent the warrant of arrest issued in the
!ution};" and | '
2012 Order treating the Comment on the

Amended Information as a mere scrap of paper and resetting
~ petitioner’s arraignment.’

Yet, in the recital of mat

of receipt of the November 20

erial dates, petitioner only indicated his date
2012 Resolution.'*® This incomplete recital

of the material dates is sufficient ground for the dismissal of the Petition.

Furthermere, this Court agrees that the present Petition was filed

beyond the sixty-day “eglememtary period for filing a petition for certiorari.

Petitioner fundamentally assa1l§ the March 31, 2011 Resolution wherein, to
recall, the Sandiganbayan denjed his Motion for Judicial Determination of
Probable Cause. Through counsel, Atty. Pefia, petitioner received a copy of
the March 31, 2011 Resolution on'April 15, 2011, and with the 15% day
falling on a Saturday, he had until May 2, 2011, the next working day, to file
a motion for reconsideration.?! No motion for reconsideration of the March
31, 2011 Resolution was filed from A’pril 15,2011 to May 2, 2011. Instead,

a Motion for Reconsideration

was be}atedlv filed on June 7, 2011'%2 and

which, upon perusal, is actually meant for the Office of the Ombudsman.'?

v

i

Petmonbr blames fovfmer counbel. Atty Dm fbr not filing a motion
for reconmderdtmn Acoordmgj to pﬁ‘tlt‘O"leI‘ Atty. Din had earlier “signified
his intention to withdraw”12* ag petitioner’s counsel. Nevertheless, this does
not explam why petitioner’s other lawver, Atty. Pefia, who also received a
copy of .the "v[drch 31, 2011 Resolution, did not file a motion for

reconsideration for him. It being petitioner’s assertion that the resolution of

his case was Lakmg too long, he shouid have been more “vigilant in respect

L55a

of his mterests by keepmg himgelf u}%—tQ—date on the status of the case.

Hiring the services of co
monitor the status$ of his or her
Court of Appeals,'*® where peti

125

ansel dm not relieve a htwant of the duty to
cases.: This was the ruling in Ong Lay Hin v.
ioner Ong Lay Hin, claiming that his counsel

did not appeal his conviction despite receipt of the adverse judgment against

hlm was nwermole 3 debldl ed

bound by his counse{’s actions:

Ay

The general rule 1s thdt ihg :tmg igence of counse! bmd:, the client,

- even mistakes 1
rule i
client of due procebs of law.”

120 R()I/O p. T . ' A
121 RULES OF COURT. Rd] 22,56¢. 1.
22" Roilo, p. 47.

2% 1d. at 300. -

124 1d. — .
2 Bejarascs, Jr. v. ] eno..
76 752 Phil 15 (2015) [Per ]

O
SRS fa

in the application of g‘rnu,fiural rules. The exception to the
“when the reckless or gross megligence of the counsel deprives the

i

.t
S

nd Division].

LN




Decision _ 22 G.R. Nos. 204978-83,

B

e

The agency created bétween a counsel and a client is a highly
fiduciary -relationship. A counsel becomes the eyes and ears in the
prosecution or defense of hlS or her client’s case. This is inevitable
because a. competent counse1]1§ expected to understand the law that frames
the strategies he or she employs in a chosen legal* remedy. Counsel
carefully lays down the pr(E)cédure that will effectively and efficiently
achieve his or her client’s mterests Counsel should also have a grasp of
the facts, and among the plethora of details, he or she chooses which are
relevant for the legal cause of ‘dction or defense being pursued.

[

It is these indispensablé skills, among others, that a client engages.
Of course, there are counsels who have both wisdom and experience that
give their clients great advantage. There are still, however, counsels who
wander in their mediocrity whéther consciously or unconsciously.
i

The [S]tate does not jgharantee to the client that they will receive
the kind of service that they -expect. Through this [Clourt, we set the
standard on competence and integrity through the application requirements
and our disciplinary powers. | Whether counsel discharges his or her role to
the satisfaction of the client is a matter that will ideally be necessarlly
monitored but, at present, is toe impractical.

I

Besides, finding good counsel is also the responsibility of the
client especially when he or- she can afford to do so. Upholding client
autonomy in these choices ‘ ‘is infinitely a better policy choice than
assuming that the [S]tate i$ omniscient. Some degree of error must,
therefore, be borne by the chent who does have the capacity to make
choices.

This is one of the bé‘}ses of the doctrine that the error of counsel
visits the client. This [CJourt will cease to perform its social functions if it
provides succor to all who are not satisfied with the services of their
counsel. 3 '

But, there is an exception to this doctrine of binding agency

- between counsel and client. ";J_“?{his is when the negligence of counsel is so
gross, almost bordering on recklessness and utter incompetence, that we
can safely conclude that the due process rights of the client were violated.
Even so, there must be a clear and convincing showing that the client was
so maliciously deprived of mfdrmatlon that he or she could not have acted
to protect his or her 1nterest§ j The error of counsel must have been both
palpable yet maliciously exermsed that it should viably be the basis for
d1501p11nary action.

Thus, in Bejarasco, Jr v. People this [C]ourt reiterated:

For the exceptlon to apply . . . the gross negligence
should not be accompanied by the chent's own negligence
or malice, con81dermg that the client has the duty to be
vigilant in respect of his interests by keeping himself up-to-
date on the status of the case. Failing in this duty, the client
should suffer Whatever adverse judgment is rendered
against him.

In Bejarasco, Jr., Peter Bejarasco Jr., failed to file a Petition for
Review before the Court of Appeals within the extended period prayed

e
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I

for. The Court of Appeals then dlsmlssed the Appeal and issued an Entry
of Judgment. His conv1ct10n for grave threats and grave oral defamation
became final, and a warrant fpr his arrest was issued.

In_his Petition for ReV1eW on Certiorari before this [Clourt, Peter
Bejarasco, Jr. argued that hlS counsel's negligence in falhng to file the
~ Appeal deprived him of due process

This [Clourt reJected Peter Bejarasco Ji.'s argument, ruling that
“[i]t is the client's duty to belin contact with his lawyer from time to time
in order to be informed of t l?e progless and developments of his case[.]”
“['T]o merely rely on the bare reassyrances of his lawyer that everything is
being taken care of is not eno gh.” g .

This [Clourt noted the 16 months from the issuance of the Entry of
Judgment and the 22 months |from the issuance of the trial court's Decision
before Peter Bejarasco, Jr. appealed his conviction. According to this
[Clourt, “[h]e ought to have been sooner alerted about his dire situation by
the fact that an unreasonably long time had lapsed since the [trial court]
handed down the dismissa’ljof his ‘appeal without [his counsel] having
updated him on the develop ents[.‘]‘«”

In the present case, !petltloner took almost seven (7) years, or
almost 84 months, from the Court of Appeals’ issuance of the Resolution
denying his Motion for Reco 51derat10n to file a Petition before this court.
As this [Clourt ruled in Bejarasco, Jr., petitioner ought to have been
sooner alerted of the “unreasonably :long time” the Court of Appeals was
taking in resolving his appeal. Worse, he was arrested in Pasay City, not
in Cebu where he resides. His failure to know or to find out the real status
of his appeal “rendered [petitioner] undeserving of any sympathy from the
Court vis-a-vis the negligence of his former counsel.”

We fail to see how petitioner could not have known of the issuance
of the Resolution. We cannot accept a standard of negligence on the part
of a client to fail to follow through or address counsel to get updates on his
case. Either this or the alternatwe that counsel’s alleged actions are
merely subterfuge to avail a }:enalty well deserved.'?’ (Citations omitted)

v

With no timely motion ﬁor reconsideration filed, the March 31, 2011
Resolution may no longer be|assailed. The Motion for Recon31derat10n
belatedly filed on June 7, 2011 was. torrectly treated as mere scrap of paper
in the November 20, 2012 Resolution and November 21, 2012 Order.
Consequently, the present Petition foi’ Certiorari, which was filed almost two
(2) years after the lapse of the 15-day period to file a motion for
reconsideration of the March 31 2011 Resolution, was filed out of time.

This Court sees no demal of due process. Petitioner was given several
'opportunities to explain his side and ﬁle a motion for reconsideration. Even
the Sandiganbayan gave him the privilege of a reinvestigation, yet he all
wasted these opportunities. In any case, there were no new arguments in the
Motion for Reconsideration, which' ‘merely echoed the arguments in the

127 1d. at 23-26. &
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Supplemental Counter—Afﬁdawt Petitioner was not prejudiced by his
failure to file a timely motion for reconsideration.

Apart from failing to 1ndlcate the material dates and belatedly ﬁlmg
the present Petition for Certﬂorarl petitioner still had several remedies
available to him, remedies which were plain, speedy, and adequate in the
ordinary course of law. With the amended informations having been filed in
court, the Sandiganbayan had acqulred exclusive jurisdiction to d1spose of
the case,!?® and petitioner’s remedy was to proceed to trial and allow the
exhaustive presentation of ev1dence of the parties.'? Before entering his
plea, petitioner could have avai led himself a motion to quash information'*
or a motion for baijl.'*! |

0

Petitioner’s argument thqt his right to speedy disposition of cases was-
violated should likewise fail.
i |
The Constitution in Art1clg 1L, Section 16 provides:

Tl

Section 16. All persoﬁs’j‘, shall have the right to a speedy disposition
of their cases before all judic afﬂ!‘,‘ quasi-judicial, or administrative bodies. .

First appearing in the “973 Constitution,'3? the right to speedy
disposition of cases protects ' citizens from vexatious, capricious, and
oppressive delays in the conduc,t of any case filed against them, whether the
case be judicial, quasi-judicialor administrative.’*> The importance of the
right is more pronounced in criminal proceedings, where not only property
but also the life and liberty of the respondent, or the accused once the case is
filed in court, is at stake.'™ Tt lis for this reason that, apart from the right to
speedy disposition of cases, an accused is guaranteed the right to speedy trial - -

in the Constitution,'® the Speedy Trial Act,*® and the Revised Rules of
Criminal Procedure.!?’

B

128
129
130

See Crespo v. Mogul, 235 Phil. 465 (198‘-7) [Per J. Gancayco, En Banc].

See Napoles v. De Lima, 790 Phil. 161 (2016) [Per J. Leonen, Second Division].
RULES OF COURT, Rule 117, secs. 1 and 3.

131 RULES OF COURT, Rule 114, secs. 4 and 5.

132 CONST. (1973), Art. IV, sec. 16. ‘w

133 CONST., art. I11, sec. 16. '

13% Cabarles v. Maceda, 545 Phil. 210 (2007) TPer J. Quisumbing, Second Division].
135 CONST., art. 111, sec. 14(2) provides: '

Section 14. &) %

(2) In all criminal prosecutions, thq accused shall be presumed innocent until the contrary is
proved, and shall enjoy the right to be he;ard by himself and counsel, to be informed of the nature and
cause of the accusation against him, to hiave a speedy, impartial, and public trial, to meet the witnesses
face to face, and to have compulsory preéess to secure the attendance of witnesses and the production
of evidence in his behalf. However, aftérl arraignment, trial may proceed notwithstanding the absence
of the accused provided that he has been,duly notified and his failure to appear is unjustifiable. ’
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Violation of the right to spe:;dy disposition of cases has a serious
consequence: it results in the dismissal of the case.'*® Particularly for
criminal cases, the dismissal is with prejudice, and the accused may no
longer be indicted for the sameloffense on the ground of right against double
jeopardy.'*®  Thus, dlsm1ssal) on speedy disposition grounds has been
characterized as a “radical rehef o

i i ;

What constitutes “vexatjous, capricious, and oppressive”!'*! delay is
determined »not by mere mathematlcal reckoning but in an ad hoc, case-to-
case basis.'*?  Specifically for the Office of the Ombudsman, though
constitutionally mandated to act promptly on complaints,'* it is given no
‘specific time period the lapse of which would unequivocally establish delay
in its conduct of preliminary investigations.'**  Therefore, factors to
~determine inordinate delay had to ‘be laid down, first introduced in this
jurisdiction in Martin v. Ver. 145 These factors, in turn, were derived from the
balancing test formulated in Barker v. Wingo,'*® an American case on the
right to speedy trial. This shows thatthe right to speedy disposition of cases

| .

136 Republic Act No. 8493 (1998).
137 RULES OF COURT, Rule 115, sec. 1(h) prov1des$
SECTION 1. Rights of accused at the trlal — In all criminal prosecutions, the accused shall be
entitled to the following rights: 4

(h) To have speedy, impartial and public trial.

138 See People v. Anonas, 542 Phil. 539{ (2007); [Per J. Sandoval-Gutierrez, First Division]; Tatad v.
Sandiganbayan, 242 Phil. 563 (1988) [Per J. Yéap, En Banc].

13 See Condrada v. People, 446 Phil. 635 (2003) [Per J. Callgjo, Sr., Second Division].

‘W Tatad v. Sandiganbayan, 242 Phil. 563,573 (1988) [Per J. Yap, En Banc].

4 Salcedo V. Sandiganbayan, 1G R. i Nos.  223869-960,  February 13, 2019,
“<https://elibrary.judiciary.gov. ph/thebobkshelf/showdocs/ 1/64881> [Per J. Peralta, Third D1v1510n]
See also People v. Sandiganbayan (Fl (7 Division), 791 Phil. 37 (2016) [Per J. Peralta, Third Division];
Tello v. People, 606 Phil. 514 (2009) [Per J. Carpio, First Division]; Corpuz v. Sandiganbayan, 484
Phil: 899 (2004) [Per J. Callejo, Sr., Second DlVlSlOI‘l] Bernat v. Sandiganbayan, 472 Phil. 869 (2004)
[Per J. Azcuna, First Division]; Ty—Dazpv Sandzganbayan 424 Phil. 945 (2002) [Per J. Kapunan, First
Division]; Lopez, Jr. v. Office of the Ombudsman 417 Phil. 39 (2001) [Per J. Gonzaga-Reyes, Third
Division}; Dela Pefia v. Sandzganbayaq 412 Phil. 921 (2001) [Per C.J. Davide, Jr., En Banc].

2 Corpuz v. Sandiganbayan, 484 Phil. §99 917 (2004) [Per 1. Callejo, Sr., Second Division], citing
Barker v. Wingo, 407 U.S. 514 (1972) [Per J. Powell Supreme Court of the United States].

13 CoNST., Art. X, sec. 12 provides: E
SECTION 12. The Ombudsman and ]ms Deputles as protectors of the people, shall act promptly on
complaints filed in any form or manner against public officials or employees of the Government, or
any subdivision, agency or mstrumentallty thereof, including government-owned or controlled
corporations, and shall, in appropriate cases, nbtify the complainants of the action taken and the result
thereof.

Republic Act No. 6770 (1989), sec. 13 prov1des:

SECTION 13. Mandate. — The Ombudsman and his Deputies, as protectors of the people, shall act
promptly on complaints filed in any form or manner against officers or employees of the Government,
or of any subdivision, agency or instrumentality thereof, including government -owned or controlled
corporations, and enforce their administrative,. civil and criminal liability in every case where the
evidence warrants in order to promote éfﬁcient\service by the Government to the people.

W Cagang v. Sandiganbayan, GR. Nos. 206438, 206458 & 210141-42, July 31, 2018,
<https://elibrary.judiciary.gov. ph/thebookshelf/showdocs/ 1/64581> [Per J. Leonen, En Banc].

145 208 Phil. 658 (1983) [Per J. Plana, En Banc].

16407 U.S. 514 (1972) [Per J. Powell, Supreme Qourt of the United States].

i
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and right to speedy trial are akm to each other given their similar ratlonale
to prevent inordinate delay.!*”

The first of these facﬁ@rs is the length of delay, the “tnggermg B
mechanism[,]”!*® so to speak, fUI‘ invoking the right to speedy disposition of

cases. However, length of time, in itself, is insufficient if it is justified by I

the peculiar circumstances of the case, such as the complexity of the issues
involved or of the crime charggid 149 Political motivation may likewise affect
the determination, such that three (3) years from the submission of all the
necessary pleadings before the Tanodbayan up to the filing of case in court
was considered oppressivel, ,,0 whereas criminal cases where the
Ombudsman took more than that time to conduct preliminary investigation
were not dismissed.'! i

1y
i
[
Iva

This goes to the second factor to determine inordinate delay: the
reason for the delay. As dlsculssed ‘extraordinary complications such as the
degree of difficulty of the questions involved”!>? affect the finding of
inordinate delay. Other reasons that may justify delay include the number of
persons charged, the various pleadings filed, and the voluminous
documentary and test1mon1a1 evidence on record.!”®  In criminal
prosecutions, the burden of Justlfymg the reason for the delay in the
conduction of preliminary 1nvest1gat10n rests on the prosecution.!>*

if
N

1
Acts attributable to the:respondent may also affect the finding of
delay. This goes to the third factor: the respondent’s assertion of the right.
This Court has ruled that the|right to speedy disposition of cases may be
waived if raised belatedly.!> This is to prevent respondents from invoking
the right only when an adyerse resolution is rendered against them.

147

Cagang v. Sandiganbayan, G.R. ‘Nos. 206438, 206458 & 210141-42, July 31, 2018,

<https://elibrary.judiciary.gov.ph/thebdokshelf/showdocs/1/64581> [Per J. Leonen, En Banc].

18 Barker v. Wingo, 407 U.S. 514, 530 (1972) [Per J. Powell, Supreme Court of the United States].

% Magante V. Sandiganbayan, | G.R. No. 230950-51, July 23, 2018,
http://elibrary.judiciary.gov.ph/thebookshelf/showdocs/1/64382 [Per J. Velasco, Jr., Third Division].

150 See Tatad v. Sandiganbayan, 242 Phil. 563 (1988) [Per J. Yap, En Banc].

Bl See  Salcedo v. Sandzganbayaﬁ,“ G.R. Nos. 223869-960, February 13, 2019,

<https://elibrary.judiciary.gov.ph/thebookshelf/showdocs/1/64881> [Per J. Peralta, Third D1v151on]

where the Ombudsman took four (4) years and three (3) months to terminate the prehmmary

investigation. In Cagang v. Sandzganbayan G.R. Nos. 206438, 206458 & 210141-42, July 31, 2018,

<https://elibrary.judiciary.gov. ph/thebookshe]f/showdocs/ 1/64581> [Per J. Leonen, En Banc], the

Ombudsman took seven (7) years to’ ﬁle the informations in court.

Magante v. Sandiganbayan, G.R. No.| 230950 51, July 23, 2018, 873 SCRA 420 [Per J. Velasco, Jr,,
Third Division]. 4

153 4. ; .

% Cagang v. Sandiganbayan, G.R. Nos. 206438, 206458 & 210141-42, July 31, 2018,
<http://elibrary.judiciary.gov. ph/thebookahelf/showdocs/1/64581> [Per J. Leonen, En Banc].

15 Salcedo V. Sandiganbayan, ' 'G.R. Nos. 223869-960, February 13, 2019,
<https:/elibrary.judiciary.gov.ph/thebookshelf/showdocs/1/64881> [Per J. Peralta, Third Division];
Cagang - v. -Sandiganbayan, G.R. Nos. 206438, 206458 & 210141-42, July 31, 2018,
<http://elibrary.judiciary.gov. ph/thebookshelf/showdocs/1/64581> [Per J. Leonen, En Banc]; Tello v.-
People, 606 Phil. 514 (2009) [Per J. Carplo First Division]; Dimayacyac v. Court of Appeals, 474 Phil.

139 (2004) [Per J. Austria-Martinez, Second Division]; Bernat v. Sandiganbayan, 472 Phil. 869 (2004)
[Per J. Azcuna, First Division]. :
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Invocation of the right should Iﬁ’lOt bé a mere afterthought, and the respondent
should not have employed “delaying tactics like failing to appear despite

suminons,

filing needless motiopis . against interlocutory actions, or

requesting unnecessary postponements that will prevent courts or tribunals

to properly adjudicate the case.

7156 {He or she cannot be allowed to benefit

from his or her cunning. For the thlrd factor, the respondent in the criminal

case has the burden of proving

It is true that in Coscoll

that he had timely asserted the right.!”’

]

uela v. Sandiganbayan,'® this Court said that

a respondent in a preliminary 1nvest1gat1on has no “duty to follow up on the

prosecution of [his or her]

case”® and that it is “the Office of the

Ombudsman’s resp0n31b111ty to expedlte the same within the bounds of
reasonable timeliness in view ofits mandate to promptly act on all

“complaints lodged before it. ”150 As ‘basis, Coscolluela cited Barker, where
‘the United States Supreme Court said that “[a] defendant has no duty to

bring himself to trial; the State has that duty as well as the duty of insuring
that the trial is consistent with due process.” 6!

The statement in Coscotluela@is, at best, obiter dictum. The criminal
cases against Coscolluela and his, ‘co-respondents’ were dismissed, first,
because it took the Ombudsman eight (8) years to resolve the criminal
complaints against them and, second, they were unaware that the
investigation against them was still. on going. Here, there is no indication

‘that petitioner was unaware that the; investigation against him and his co-
respondents was still on going. z

Further, Coscolluela directly’ cited Barker, an American case and,
therefore, is not binding precedent.! While Barker served as basis for this
Court’s adoption of the balancing test, it must be highlighted that Barker
involved the right to speedy trial which, though akin to the right to speedy

- disposition of cases, is an entirely dlfferent right nonetheless.

Barker, though providing that “la] defendant has no duty to bring

~himself to trial[,]”’!%? followed jwith. “[t]hls does not mean, however, that the

defendant has no responsibility to assert his right [to speedy trial].”!®3
Precisely, assertion of the defendani!s right was made one of the factors to

consider in determining whether dn accused’s right to speedy trial was

violated. For the United States Suprelhe Court, the acceptable test was “a

15 Cagang v. Sandiganbayan, G.R.  Nos. 206438, 206458 & 210141-42, July 31, 2018,
<http://elibrary.judiciary.gov. ph/theboolfshelf/showdocs/ 1/64581> [Per J. Leonen, En Banc].

157 1d.

158 714 Phil, 55 (2013) [Per J. Perlas- Bernabe, Seéond Division].

139 Id. at 64.

160 1d.

181 Barker v. Wingo, 407 U.8. 514, 527 (1972) [Pe1 J. Powell, Supreme Court of the United States].

162 14. )

163 1d. at 528.
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balancing test, in which conduct of both the prosecution and the: defendant
are weighed.”'** Barker explalns

The nature of the sﬂaeedy trial right does make it impossible to
pinpoint a precise time in the 'process when the right must be asserted or
‘waived, but that fact does not argue for placing the burden of protecting
the right solely on defendants A defendant has no duty to bring himself
to trial; the State has that duty as well as the duty of insuring that the trial
is consistent with due prodess - Moreover, for the reasons earlier
expressed, society has a partlo‘ular interest in bringing swift prosecutions,
and society's representatives ate the ones who should protect that interest.

It is also noteworthy|that such a rigid view of the demand-waiver
rule places defense counsel in kn awkward position. Unless he demands a
trial early and often, he is in!danger of frustrating his client's right. If
counsel is willing to tolerate Some delay because he finds it reasonable and
helpful in preparing his own' tase, he may be unable to obtain a speedy
trial for his client at the end iof that time. Since under the demand-waiver
rule no time runs until the [demand is made, the government will have
whatever time is otherwise reasonable to bring the defendant to trial after a
demand has been made. Thus if the first demand is made three months
after arrest in a Jurlsdlcn(pn which prescribes a six-month rule, the
prosecution will have a total of nine months—which may be wholly
unreasonable under the circumstances. The result in practice is likely to
be either an automatic, p)fo forma demand made immediately after
appointment of counsel or delays which, but for the demand-waiver rule,
would not be tolerated. Such a result is not consistent with the interests of
defendants, society, or the Constltutlon

We reject, therefore, r[he rule that a defendant who fails to demand
a speedy trial forever waives his right. This does not mean, however, that
the defendant has no responsibility to assert his right. We think the better
rule is that the defendant's assertion of or failure to assert his right to a
speedy trial is one of the factors to be considered in an inquiry into the
deprivation of the right. Such a formulation avoids the rigidities of the
demand-waiver rule and the resulting possible unfairness in its application.
It allows the trial court to| exercise a judicial discretion based on the -
circumstances, including due consideration of any applicable formal
procedural rule. It would permit, for example, a court to attach a different
weight to a situation in which. the defendant knowingly fails to object from
a_situation in which his attorney acquiesces in long delay without
adequately informing his client, or from a situation in which no counsel is
appointed. It would also allow a court to weigh the frequency and force of
the objections as opposed to attachmg significant weight to a purely pro
forma objection.!® (Cltatlons omitted; underscoring provided)

In any case, the 2018 en:banc case of Cagang v. Sandiganbayan'®
already seftled the rule that, in this jurisdiction, the right to speedy

g
disposition of cases must be seasonably invoked; otherw1$e it 1s deemed
waived. '

i

164 1d. at 530.
165 1d. at 527-529.

}
6 GR.  Nos. 206438, 2065158 & 21014142,  July 31, 2018,
<http:/elibrary.judiciary. gov.ph/thebookéhelf/showdocs/ 1/64581> [Per J. Leonen, En Banc]. ’
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The fourth and last faotor of the balancing test is prejudice to the
respondent, either in the form lof oppressive pre-trial incarceration, anxiety
and worry, or impairment of re?pondent s defense.!” It is said that the most

~ serious of these is the last, becanse

Yt

[T]he inability of a defendarlt adegilately to prepare his case skews the
fairness of the entire system. There is also prejudice if the defense
witnesses are unable to recall accurately the events of the distant past.
Even if the accused is not imprisoned prior to trial, he is still
disadvantaged by restraints on his liberty and by living under a cloud of
anxiety, suspicion and often, hostility. His financial resources may be
drained, his association is curtarled and he is subjected to public
obloquy.'®® (Citations omitted)

There are instances when a: respondent does not want a speedy
disposition of his or her case as|a Wa}}l ‘to, albeit counterproductively, ease his
or her anxiety. Thus, a respondent may resort to “delaying tactics like
failing to appear despite summons, filing needless motions against
interlocutory actions, or requesting unnecessary postponements that will
prevent courts or tribunals to properly adjudicate the case.”'®® He or she
may also deliberately fail to object to continuances obtained by the
prosecution during preliminary investigation. Then, only when a case is
filed in court, will the respondent invoke the right to speedy disposition of
cases. i

R

Courts, therefore, perfor
whether or not a person’s righ

m a delicate balancing act in determining
t to speedy disposition of cases is violated.

The four (4) factors—(1) the length of the delay; (2) the reason for the delay;
(3) the respondent’s assertion of the right, and (4) prejudice to the
respondent—are to be considered together, not in isolation. The interplay of

these factors determine whethe
the right to speedy disposition

r the delay was inordinate. Thus, it said that
of cases is a relative and flexible concept.!”

This fluidity, however, gives rise to possible subjectivity and inconsistency

in determining whether a case was disposed within an acceptable period of

time.

o
.

157 Corpuz v. Sandiganbayan, 484 Phil. 899, 918 (2004) [Per J. Callejo, Sr., Second Division], cmng

Barker v. Wingo, 407 U.S. 514 (1972) [Per J. Powell, Supreme Court of the Umted States].

18 1d. at 918 citing Barker v. Wingo, 407 U.S. 514 (1972) [Per J. Powell, Supreme Court of the United
States].

1% Cagang v. Sandiganbayan, G.R. Nos. 206438 206458 & 210141-42, July 31, 2018,
<http://elibrary.judiciary.gov. ph/thebookshelf/showdocs/ 1/64581> [Per J. Leonen, En Banc].

170 Magante v. Sandiganbayan, G.R. No. 230950-51, July 23, 2018, 873 SCRA 420, 445 [Per J. Velasco,
Jr., Third Division]. See also Almeda v..Ombudsman, 791 Phil. 129 (2016) [Per J. Del Castillo, Second
Division]; People v. Sandiganbayan (Fifth Division), 791 Phil. 37 (2016) [Per J. Peralta, Third
Division]; Corpuz v. Sandiganbayan, 484 Phil. 899 (2004) [Per J. Callejo, Sr., Second Division]; Dela
Pefia v. Sandiganbayan, 412 Phil. 921 (2001). [Per C.J. Davide, Jr., En Banc]; Caballero v. Alfonso,
237 Phil. 154 (1987) [Per J. Padilla, En Banc]. -
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Ombudsman to promulgate sp
for preliminary investigation.

delay would then depend on wi
the lapse of the time periods se
time periods, the defense has,
inordinate.!”! If the delay occu
has the burden of justifying th
Cagang on the mode of analy31
to speedy disposition of cases: |

Addressing this, this Court in Cagang directed the Office of the
ecific time periods for resolving complaints
The party with the burden of justifying the
én the delay occurred, that is, before or after.
~t “If the perceived delay occurred within the
the burden of proving that the delay was
rred after the time periods set, the prosecution
e delay. Courts are now mandated to apply
for resolving claims of violation of the right

;‘g

This Court now clarifies the mode of analysis in situations where
the right to speedy disposmdn of cases or the right to speedy ftrial is
invoked. L
e

First, the right to speedy disposition of cases is different from the

tight to speedy trial. While tlie rationale for both rights is the same, the

right to speedy trial may only be invoked in criminal prosecutions against
courts of law. The right to speedy disposition of cases, however, may be
invoked before any tribunal,‘whether judicial or quasi-judicial. What is
important is that the accused|niay already be prejudiced by the proceeding
for the right to speedy disposition of cases to be invoked.
‘
Second, a case is de;;emed initiated upon the filing of a formal
complaint prior to a conduct of a preliminary investigation. This Court
acknowledges, however, thdt the Ombudsman should set reasonable
periods for preliminary 1nve<,t1gat10n with due regard to the complexities
and nuances of each case. Dglays beyond this period will be taken against
the prosecution. The period taken for fact-finding investigations prior to
the filing of the formal |complaint shall not be included in the
determination of whether there has been inordinate delay.

Third, courts must firs >t determme which party carries the burden of
proof. If the right is invoked within the given time periods contained in

current Supreme Court resolujtions and circulars, and the time periods that -

will be promulgated by the Office of the Ombudsman, the defense has the
burden of proving that the right was justifiably invoked. If the delay
occurs beyond the given tithe period and the right is invoked, the
prosecution has the burden ot Justlfymg the delay.

If the defense has the Hurden of proof, it must prove first, whether
the case is motivated by mah{ce or clearly only politically motivated and is

attended by utter lack of ev1dpnce and second, that the defense did not
contribute to the delay.

Once the burden of proof shifts to the prosecution, the prosecution
must prove first, that it followed the prescribed procedure in the conduct
of preliminary investigation and in the prosecution of the case; second,
that the complexity of the issues and the volume of evidence made the
delay inevitable; and third, that no prejudice was suffered by the accused
as a result of the delay. G

171 1d.
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Fourth, determination of the length of delay is never mechanical.
Courts must consider the entlre CQntext of the case, from the amount of

evidence to be weighed t01 the s1mp11c1ty or complexity of the issues
raised. : };

An exception to this rule is if there is an allegation that the
prosecution of the case was solely motivated by malice, such as when the
case is politically motlvated or ‘when there is continued prosecution
despite utter lack of ev1denoe Mqllclous intent may be gauged from the
behavior of the prosecutlon throqghout the proceedings. If malicious
prosecution is properly alleged and, substantially proven, the case would
automatically be dismissed Wlthout‘need of further analysis of the delay.

Another exception would be the waiver of the accused to the right
to speedy disposition of cases or; ;tpe right to speedy trial. If it can be
proven that the accused acquiesced to the delay, the constitutional right
can no longer be invoked. "

In all cases of dismissals d'ué to inordinate delay, the causes of the
delays must be properly laid out and discussed by the relevant court.

Fifth, the right to speedy disposition of cases or the right to speedy
trial must be timely raised. | The respondent or the accused must file the
appropriate motion upon the lapse of the statutory or procedural periods.
Otherwise, they are deemed to have waived their right to speedy
disposition of cases.!” (Cita[[ions omitted; emphasis in the original)

BT
I

The subsequent case of ‘Si’alcea;fcf) v. Sandiganbayan,'™ decided in 2019,

reiterated that “the accused must invoke his or her constitutional right to
speedy disposition of cases in a tirhely manner and failure to do so even
when he or she has already suffered or will suffer the consequences of delay
constitutes a valid waiver of that right.”!’* Revuelta v. People”5 and People

V.

Sandiganbayan (First Division),’ 176 also decided in 2019, affirm the

applicability of Cagang in cases Where the right to speedy disposition of
cases is invoked. g :

Ve
[}

Taking the foregoing into consideration, we find no violation of

petitioner’s right to speedy!| dispdsition of cases. The preliminary
investigation lasted six (6) years,!six (6) months, and three (3) days,

beginning on February 19, 2004, When the Ombudsman docketed the
- Commission on Audit’s audit rleport as a formal charge, up to September 22,
2010, when the informations W'ere ﬁied before the Sandiganbayan. The time
the Commission on Audit took|to conduct its audit investigation from March
2003 to February 19, 2004, which was about 11 months, is not considered

g8

172
173

174
‘175

176

1d.

G.R. Nos. 223 869 960 February 13, 2019,
<https://elibrary judiciary.gov. ph/thebookshelf)showdocs/ 1/64881> [Per J. Peralta, Third Division].

Id. .

G.R. No. 237039, June 10, 2019, <https //elibrary.judiciary.gov.ph/thebookshelf/showdocs/1/65191>
[Per J. Peralta, Third Division]. i

G.R. . No. 240776 : ;‘ November 20, 2019,
<https://elibrary.judiciary.gov.ph/thebobkshelf/gs}lowdocs/ 1/65928> [Per J. Perlas-Bernabe, Second
Division]. g
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ot
part of the proceedings for prehmlnary investigation but only for fact-
finding purposes. The audit 1hvestigation was merely preparatory for the
filing of the formal complaint before the Ombudsman should the

Commission on Audit find anomahes in the transactions.!”’
K

The six-and-a-half years it took the Ombudsman to resolve the
criminal complaints was not| vexatious, capricious, or oppressive. As
explained by respondent Office of the Special Prosecutor, petitioner was

indicted together with 31 other co-respondents for malversation of public

funds and for allegedly v1olat1ng the Anti-Graft and Corrupt Practices Act.

The alleged criminal act consisted of disbursing funds from the coffers of .

Zamboanga Sibugay through a ham financial aid program.

To establish a prima facié case, the Ombudsman, with the help of the
Commission on Audit, investigated the public officers, including petitioner,
who had requested for reimbursements from the provincial government for -

amounts allegedly advanced te: give financial aid. The identities of the
supposed beneficiaries were Verrﬁed but it was found that the numerous
beneficiaries indicated in the rermbursement requests were nonexistent.

:;_‘
L

These findings were détalled in the 7225-page audit report of the
Commission on Audit, which! was reviewed by the Office of the Deputy
Ombudsman for Mindanao before docketing the case and directing the 32
respondents to file their respedtrve counter-affidavits. After the submission
of the complaints and counte[r affidavits, the Deputy Ombudsman for
Mindanao found probable cauﬂe ‘against the respondents through a 136-page
Resolution. The Resolution Was further reviewed before finally approved by
the Ombudsman. '

These reasons—(1) numl?er of persons charged; (2) the degree of
review needed to unravel the Scheme (3) the numerous pleadmgs filed; (4)
the voluminous documents and testimonies for review; and (5) the

participation of petitioner—justify the time it took the Ombudsman to ﬁnally
file the information in court. '
i

Notably, during the preiiminary investigation, petitioner never filed

any kind of motion or mamfestatlon to speedily resolve the complaints

against him. Only when the six (6) informations were filed in the

Sandiganbayan did petitioner ﬁle his Motion for Judicial Determination of

Probable Cause, raising as one of the grounds the alleged violation of his

right to speedy disposition of cases. To our mind, the right was invoked

belatedly, and that petitioner acqu1esced to the delay in the conduct of

preliminary investigation. a%

L
DA
J

I
é.

" Cagang v. Sandiganbayan, G.R. I\f()s. 206438, 206458 & 210141-42, July 31, 2018,

<http://elibrary.judiciary. gov.ph/thebookshelf/showdocs/1/64581> [Per J. Leonen, En Banc].
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Considering that petrtroner never asserted his right to speedy

dlSpOSlthl’l of cases at the prosecutor level, We conclude that he was not
prejudiced by the six (6) years of preliminary investigation. No allegations

of threats to liberty, loss of employment or compensation, or any other kind
of prejudice were made, leadlng thls Court to believe that petitioner actually
- welcomed the delay. % i

While the preliminary investigation in this case took more time than
the three (3) years of preliminary investigation in Tatad v.
Sandiganbayan,'’® the latter case doés not apply here. In Tatad, a formal
report for alleged violations of jthe Antr Graft and Corrupt Practices Act was
filed against then Minister of PubliciInformation Francisco S. Tatad as early
as 1974. 1t was only in 1979, when Minister Tatad resigned from his
position after he had a falling out with President Marcos, that the
Presidential Security Command resurrected the 1974 report and filed it.as a
formal complaint before the Tanodbayan Circuitously, the Tanodbayan
referred the complaint back to/the Pre51dent1al Security Command for fact-
finding investigation. By 1982, all the complaint-affidavits and counter-
affidavits were with the Tanodbayan for final disposition, with the resolution

‘approved and the case filed in court 1n 1985.

The peculiar circumstances in Tatad show that, though not in its
technical sense, a “case” has been built against Minister Tatad as early as

- 1974 and its disposition was mordmately delayed to deliberately prejudice

Minister Tatad. g

The government, then controlled by a dictator, deviated from
established procedure for preliminary investigation. Instead of directly
filing a case before the Tanodbayan, & formal report was made to sleep in the
Presidential Security Command. After the falling out in 1979, only then was

the formal report revived and converted into a formal complaint. The
Tanodbayan referred the complalnt back to the Presidential Security

Command, the very office that haQ received the initial report, for fact-
finding investigation. :

(

Three (3) years after, the Tanodbayan had the complaint and all the
counter-affidavits. It then took another three (3) years to file cases before

the Sandiganbayan. These c1rcumstances were patently impelled by political
‘motivations, and this Court rlghtly éoncluded that Minister Tatad’s right to
speedy disposition of cases was violated.

Petitioner’s prosecution was;% not similarly colored by political
motivations. Nothing in the facts show that petitioner’s prosecution was
done in retaliation for offending a ‘powerful person in government. As

3
178242 Phil. 563 (1988) [Per J. Yap, En Banc].
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opposed to Tatad, the proceedihgs done here were in accord with established

procedure for preliminary it

complaint to the Commission oh

Ombudsman to refer to the Cc
alleged illegal disbursement o
authority to examine and audi
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westigation, including the referral of the
Audit. It is the accepted practice in the
mmission on Audit complaints involving the
f public funds in view of the Commission’s

- expenditures and uses of government funds

and property.'” This is to ensure that no more State funds are wasted by

filing unmeritorious cases in co

Lopez, Jr. v. Ombudsman
apply here.
Culture, and Sports (now De
violating the Anti-Graft and Cq
overpricing scheme and lack
laboratory apparatus and schoo
the preliminary investigation,
This Court considered the fou
cases filed against responden:
justify the length of time fo

statement that voluminous documentary and testimonial evidence were.
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cases were filed before the Sandiganbayan.

t Lopez were “not sufficiently complex to
- ‘their resolution.”'®  There was also “no

involved.”182 B

:;1

In contrast with the overprlcmg scheme in Lopez, the nature of the

“Aid to the Poor”
justifies the six (6) years it took
court. Numerous persons wer
numerous that the Commission,
establish a prima facie case, th
verified. The allegations of th
and testimonial evidence were 1

program, coupled with the sheer number of respondents,

the Office of the Ombudsman to file cases in

e named as beneficiaries of financial aid, so
n, on Audit issued a 7225-page report. To
e 1dent1t1es of these various persons had to be
e partles here also establish that Volummous
nvolved

f :

In sum, this Court finds that petiﬁoner’s right to speedy disposition of -

R
(]
b
!

cases was not violated.

Even on the merits, this

gravely abuse its discretion it

Determination of Probable Cau

Probable cause is unders

(2) the judicial.

=)

1% CONST., art. ix(D), sec. 2(1).

180

8114 at 50.
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Court finds that the Sandiganbayan did not

n, denying petitioner’s Motion for Judicial
s€. |

i

,tféod in two (2) senses: (1) the executive; and

The executive determination of probable cause is done

"

g

417 Ph11 39 (2001) [Per J. Gonzaga—Reyes Third Division].

Tt

9180 likewise cited by petitioner, also does not
In Lopez, a former official of the Department of Education,
partrnent of Education) was charged with
yrrupt Practices Act for his involvement in an
‘of public bidding for the procurement of
| equipment. After a four (4)-year conduct of

r (4) years too long a delay, finding that the '
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during preliminary 1nvest1gat1pn Where the prosecutor ascertains whether
“there is sufficient ground to epgender a well-founded belief that a crime has
been committed and the respondent is probably guilty thereof, and should be
held for trial.”'® The executl‘ve determ1nat10n of probable cause is within
‘the exclusive domain of the prosecutor and, absent grave abuse of
discretion, this determination cannot be interfered with by the courts.!®* .

On the other hand, the‘: judicial determination of probable cause is
done by a judge to determine whether a warrant of arrest should issue. In
the words of the Constitution, “no. , . warrant of arrest shall issue except
upon probable cause to be determmed personally by the judge after
examination under oath or affirmation of the complamant and the witnesses
he may be produce[.]”'®® The Rules of Court in Rule 112, Section 5(a)
reiterates that “the judge shall pergonally evaluate the resolution of the
prosecutor and its supporting evidence” for purposes of issuance of an arrest
warrant. :

! 1

While denominated as “Motion for Judicial Determination of Probable
Cause,” the motion filed before the Sandiganbayan was, in reality, a motion
for the judge to make an executive determination of probable cause.
Petitioner makes no mention of any, grave abuse of discretion in relation to
the issuance of a warrant [of arrest. Instead, he argues that the
‘Sandiganbayan gravely abused its discretion in “not dismissing the instant
“cases despite the obvious lack| of probable cause,”'® assailing the filing of
- informations in court.

But as discussed, a court, in¢luding this Court, cannot interfere with
the executive determination of probable cause absent grave abuse of
discretion on the part of the prosecutor. There is grave abuse of discretion
when power is exercised “arbitrarily or despotically by reason of passion or
personal hostility; and such exercise was so patent and gross as to amount to
an evasion of positive duty, or to a virtual refusal to perform it or to act in
contemplation of law.”'8” No such grave abuse of discretion exists here.

183 RULES OF COURT, Rule 112, sec. 1 proyldes
SECTION 1. Preliminary mvestzgatmn defined; when required. — Preliminary mvestlgatlon is an
inquiry or proceedmg to determine whether there is sufficient ground to engender a well-founded
belief that a crime has been committed and the respondent is probably guilty thereof, and should be
“held for trial[.] 4

.Alberto v. Court of Appeals, 711 Phil. 530 550.(2013) [Per J. Perlas-Bernabe, Second D1v1sxon] See
also Napoles v. De Lima, 790 Phil. 161/ (2016)’ [Per J. Leonen, Second Division].

185 CONST., Art. 111, sec. 2 provides: '

SECTION 2 The right of the people to be secure in their persons, houses, papers, and effects
against unreasonable searches and seizures of Whatever nature and for any purpose shall be inviolable,
and no search warrant or warrant of arrest shaJl issue except upon probable cause to be determined
personally by the judge after examination u}nder oath or affirmation of the complainant and the

witnesses he may produce, and partlcularly descrlbmg the place to be searched and the persons or
things to be seized. ,f :

18 Rollo, p. 1.
187 Valencia v. Sandiganbayan, 477 Phil. 103, 119(2004) [Per J. Ynares-Santiago, First Division].

184
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i
+

Petitioner was charged ‘with malversation of public funds188 and-

violating section 3(e)!® of Rep‘ubhc Act No. 3019 or the Anti-Graft and
Corrupt Practices Act. i

As for the first charge, the elements of malversation of public funds
are: (1) that the offender is a publlc officer; (2) that he [or she] had custody
or control of funds or propertyiby reason of the duties of his [or her] office;
(3) that those funds or prOperty were public funds or property for which he
[or she] was accountable; and (4) that he [or she] appropriated, took,
misappropriated or consented' ior, through abandonment or neghgence
permitted another person to take them. '

1
ST

As for the second charge; ‘the elements of violation of section 3(e) of
the Anti-Graft and Corrupt Practices Act are: (1) that the accused is a public
officer discharging admmlstratlve judicial or official functions; (2) that the.
accused acted with manifest part1a11ty, evident bad faith or gross inexcusable

negligence; and (3) that the laccused caused undue injury to any party
including the Government, or gllvmg any private party unwarranted beneﬁts

advantage or preference in the dlscharge of his functions.!!

18 REV. PEN. CODE, art. 217, as amended by Republlc Act Nos. 1060 and 10951, provides:

ART. 217. Malversation of publid funds or property. — Presumption of malversation. Any public
officer who, by reason of the duties of his office, is accountable for public funds or property, shall
appropriate the same, or shall take oy mlsapproprlate or shall consent, or through abandonment or
negligence, shall permit any person other person to take such public funds or property, wholly or
partially, or shall otherwise be guilty of the misappropriation or malversation of such funds or property
shall suffer: L X

1. The penalty of prision correcczonal in its medium and maximum periods, if the amount
involved in the misappropriation or malversatlon does not exceed Forty thousand pesos (P40,000).

2. The penalty of prision mayor m its minimum and medium periods, if the amount involved is'.

more than Forty thousand pesos (P40|000) but does not exceed One million two hundred thousand
pesos (P1,200,000). !

[

3. The penalty of prision mayor|in its maximum period to reclusion temporal in its minimum:
period, if the amount involved is more than One million two hundred thousand pesos (P1,200,000) but
does not exceed Two million four hundred thousand pesos (P2,400.000).

4. The penalty of reclusion zemporal in its medium and maximum periods, if the amount.
involved is more than Two million fdur hundred thousand pesos (P2,400,000) but does not exceed
Four million four hundred thousand pesos (P4,400,000).

5. The penalty of reclusion tempoi‘al in its maximum period, if the amount involved is more than:
Four million four hundred thousand pésos (P4,400,000) but does not exceed Eight million eight

hundred thousand pesos (P8,800,000). 1 If the amount exceeds the latter, the penalty shall be reclusion
perpetua. *

In all cases, persons guilty of malversatlon shall also suffer the penalty of perpetual special

disqualification and a fine equal to the hmount of the funds malversed or equal to the total value of the
property embezzled.

The failure of a public officer to have duly forthcomlno any public funds or property with which
he is chargeable, upon demand by any ‘duly authorized officer, shall be prima facie evidence that he
has put such missing funds or property to \personal uses.

189 Republic Act No. 3019, sec. 3(e) prov1des

Section 3. Corrupt practices of publzc officers. — In addition to acts or omissions of public
officers already penalized by existing lal.W the following shall constitute corrupt practices of any public
officer and are hereby declared unlawful:}

(e) Causing any undue injury to any 'pany, including the Government, or giving any private party
any unwarranted benefits, advantage of preference in the discharge of his official administrative or
judicial functions through manifest partislity, evident bad faith or gross inexcusable negligence. This
provision shall apply to officers and employees of offices or government corporations charged with the
grant of licenses or permits or other concessions.

10 See Cantos v. People, 713 Phil. 344 (2013) [Per J. Villarama, Jr., First Division].
1 See Garciav. Sandiganbayan, 730 Phil, {5;21 (2014) [Per J. Carpio, Second Division].
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The presence of these | eleme,nts are evident in the Ombudsman’s

Resolution dated July 10, 2@06 and June 1, 2011, thereby confirming
probable cause for filing the 1nformat10ns in the Sandlganbayan Relevant

portions of the July 10, 2006 Resolution stated:
: ' : ‘ b

FINDING‘:S/RE(;;OMMENDATIONS

RESPONDENTS FACE the herein criminal charges for causing
the disbursement of the funds intended for the Aid to the Poor Program to
alleged inexistent beneficiaries. That while respondents maintain that the
funds were extended and granted fo the people who personally came to
their respective "offices and the; funds were properly expended, the
documents availing and the questionable existence of the said
beneficiaries, however, subject 'the disbursements of said funds to
suspicion. ‘;g

As declared, the funds used as aid to the poor came from the funds
of the province which were earherzreahgned by way of resolutions issued
by the [Sangguniang Panlala\mga.n] of Zamboanga Sibugay. The funds
were placed under the budget of, the [Provincial Social Welfare and
Development Office] but weyge used exclusively by the respondents.

S
I
t

4) BOARD MEMBER IGNAC[O C. BAYA
j i
Respondent BM BAYA caused the reimbursement of the amount
of £60,000.0[0] under the three (3) vouchers which amount was allegedly
" spent as financial assmtancei to the people of Zamboanga Sibugay under
the Aid to the Poor Program. That out of the alleged eighteen (18)
beneficiaries of said ﬁnanc1a1 a351sta.nce fourteen (14), however, could not
be located. ! ‘

Reiterating the samejaverments of his co-respondents, respondent
Baya maintained his participation; as being limited to referrals, also
stressing the possible m1srebresentat10n employed by beneficiaries. On
the contrary, the members qf his staff, namely, Nenita Rodriguez, Alice
Libre and Rex Tago, who claimed to have personally seen the
beneficiaries, are firm on the1r behef that the beneficiaries would not lie as
to their names and addresses Respondent Baya’s allegations as to
procedure claimed to have been undertaken in the release of the funds
appears inconsistent, hence | dublous In his reply-affidavit, respondent
Baya was quick to point resp|0n51b1hty to the [Provincial Social Work and
Development Office], therein claiming that it was the [Provincial Social
Work and Development Office] Who prepared the [Brief Social Case
Study Reports] and that payments to the beneficiaries were only made
after the approval by the [Provincial Social Work and Development
Office]. In his counter-affidavit, however, respondent Baya alleged that it
was his personnel, namely, Nelita Rodrlguez Alice Libre and Rex Tago
who conducted the interview, gathered data and filled-up the [Brief Social
Case Study Reports]. In hﬂs supplemental counter-affidavit, respondent /ﬂ
Baya claimed that he conducted preliminary interview of the client before
giving the monetary assistance, after which he left everything to his staff
including the gathering and completion of requirements.
i
[t
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In an effort to proveit‘he existence of the beneficiaries, respondent

submitted affidavits of people who attested to the whereabouts of the
beneficiaries, especially those of Oliver Alvarico, Romeo dela Cerna,

Erlinda Yecla, Rogelyn Mejbrada and Ramon Chavez. The statements of

the affiants may show théir association with the earlier named
beneficiaries, however, the same do not in any way show that said alleged
beneficiaries received the ambunts claimed to have been extended to them
by respondent Baya. Whlle!the affidavits of Emeliana Sueno and Cecille
Ceballos may show that financial aid were extended to them by [Board
Member] Baya, these conﬁrmatlons do not sufficiently explain the
inconsistency attending th< ‘grant of financial to aid to the other
beneficiaries whose existenc| %emalns doubtful. A peculiar case is that of
Erlinda Yecla who is listed ids one of the beneficiaries for the amount of
$4,000.00. In the conﬁrmatiibh letter dated 10 June 2003, Erlinda Yecla
denied having received any ¢ash aid from [the Provincial Social Work and
Development Office] nor of hidving known [Board Member] Baya, further
claiming that while she formierly resided at Malangas, she has since. . .
transferred to Ipil [in 1977]. | Whlle respondents impress on this Office the
existence of another beneﬁ01ary likewise named Erlinda Yecla, such
assertion, however, does no‘t in any way establish the existence of said
Erlinda Yecla as alleged reclplent of the cash aid.'”? (Emphasis in the

-original)

“,,g

The Resolution dated Jurie 1, 2011, issued after the remvestlgatlon
provides:

}_‘
L

'THE RULING
[

The undersigned prosecutors examined all pertinent documents in
these cases which consist of the three [Disbursement Vouchers] and all its
annexes, the Audit-Investigation Report, the sworn statements of accused-
movants, and the Affidavits of alleged beneficiaries of the Aid to the Poor
Program, among others. L

A careful scrutiny of] the Dlsbursement Vouchers and the annexes
thereto, consisting of the Bnef Social Case Study Reports (BSCSR),
DSWD Form 200, and Reimbursement Expense Receipts (RERs) revealed

that all of the accused-movants participated in the release of public funds

through reimbursement of expenses allegedly incurred for the “Aid to the
Poor” program. Thus: : '

A. For [Dlsbursement Voucher] No. 101-0201-90
amounting to P21 ,000.00:

Accused-movant Ignacw C. Baya signed the Certification in this

[Disbursement Voucher] Whlch states “CERTIFICATION I hereby certify
that I personally paid the Cllent under the Aid to the Poor Program.” He
also signed Column A of this [Disbursement Voucher| which states:
“CERTIFIED: Expenses, Cash Advance necessary, lawful and incurred
under my direct supervision.” & . He also signed the Request for Obligation
Allotment (ROA) and the [Buef Social Case Study Reports] dated October

; \

192

Rollo, pp. 104-114, i

b g
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15, 16, 19 and 26, 2001 and November 5, 7, and 26, 2001 for the clients

‘which commonly state, am01151g others, that:

1. the case situatldn pertains to the need of medical

assistance to purchase tﬁe prescribed medicines;

ii. the relative (mother fatter, husband, wife or daughter)

of the client came to *the;ofﬁce of [Board Member]
Ignacio C. Bayd seekihg for medical assistance to
purchase the needed medicines of the client;

iii. a thorough 1nterv1ew was made and

iv. the family is truly in need of medical assistance. . . of

certain amount.

Accused-movant Re)k P. Tago attested in all the [Reimbursement
Recelpts] that financial ass1stance .for the purchase of medicines were
given and received by the payee frdm accused-movant Baya.

On the other hand, accused -movant Nelita R. Rodriguez prepared
and signed all the [Br1ef Somal Case Study Reports] attached
[Disbursement Voucher] No. 101-0201-90 together with accused-movant :
Baya. She also stated in alll the six (6) DSWD/PSWDO Form No. 2000
that financial assistance were] given' to the clients mentioned therein.

B. For [Disbursiementhoucher] No. 101-0201-91

amounting td P29, 000 00:

Accused-movant Ign}aclo G : Baya also signed the Certification in
this [Disbursement Voucher]‘ which states “CERTIFICATION I HEREBY
CERTIFY that I personally paid the Client under the Aid to the Poor
Program under the office of the undersigned.” He also signed Column A
of this [Disbursement Voueher] which states: “CERTIFIED: Expenses,
Cash Advance necessary,1 lawful and incurred under my direct
supervision.” He also 31gned the Regquest for Obligation Allotment (ROA)
and the [Brief Social Case Study Reports] dated November 26, 2011 for
client Efraim Lumokso which stateg, among others, that:

: )

i. the wife of a client came to the residence of [Board
Member| Ignacio C. Baya seeking for medical
assistance to purchase the needed medicines of her
husband who is sxi‘ilfferingf from peptic ulcer;

- ii. athorough interview was made; and

iii. the family is truly in need of medical assistance hence,

the client was extended medlcal assistance of P3,000.00

Accused-movant Bay%[a alsoié‘,igned all the other [Brief Social Case
Study Reports] for the other clients attached to this [Disbursement

Voucher] which similarly stated the above data.

Accused-movant Ali(%e B. Libre attested in all the [Reimbursement
Receipts] that financial assistance :for the purchase of medicines were
given and received by the payee from accused-movant Baya. She also
stated in all the eight (8) E[Provincial Social Work and Development
Office] Form No. [200] that'finangial assistance were given to the clients
mentioned therein. P

1

1
il
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For her part, accuseczflifnovant Nelita R. Rodriguez prepared and

signed all the [Brief Social Qaée Study Reports] attached to [Disbursement
Voucher] No. 101-0201—91 tb?gether with accused-movant Baya.

C. For [Dlsbursement Voucher] No. 101-0109-363 amountmg
to P10,000.00: N

Accused-movant Ignacio C. Baya similarly signed the
Certification in  this [Disbursement Voucher] which states
“CERTIFICATION 1 HEREBY CERTIFY that I personally paid the
Client under the Aid to the Poor Program.” He also signed Column A of
this [Disbursement Voucher] which states: “CERTIFIED: Expenses, Cash
Advance necessary, lawful and incurred under my direct supervision.” He
also signed all the [Brief Solclal Case Study Reports] attached to this
[Disbursement Voucher] hlch states, among others, that he gave
financial assistance to the cliénts mentioned in these [Brief Social Case
Study Reports]. b

Accused-movant Nelita R. Rodriguez also attested in all the
[Reimbursement Receipts] gttached to this [Disbursement Voucher] that
financial assistance were givén and received by the payee from accused-
movant Baya. She also signed all the DSWD Form [2000] and all the
[Brief Social Case Study Reports][sic], thereby attesting that financial
assistance were given to the clients mentioned therein. '
‘o :

Based on their sworn 'statements, accused-movants do not dispute
‘their participation in the reldase of public funds through the three above-
stated reimbursement Disbursement Vouchers. They insist, however, that
they actually paid the clients| mentioned in the [Reimbursement Receipts],
[Provincial Social Work and: zDevelopment Office] Form 200 [sic] and
[Brief Social Case Study Reports]. In support of this claim, they
submitted the Affidavits of Barangay Captain Edison Ybafiez, Emeliana
Suefio, Barangay Captain Jonathan Acalendo, Cecile Gomez Ceballos,
Lowell Lalican, Alan B. Tolono Roger Mejorada, Albani Maut and Dr.
Carlos L. Gemarino, Jr. ‘

Likewise, the Cemﬁcatlon of Dr. Carlos L. Gemarino, Jr. anent
Erlinda Yecla states that: o

R
[
by
L

“This is to certify that Mrs. Erlinda Yecla was
confined at this Hospital for Medical Check-up. This is to
certify further that shé was different Erlinda Yecla from the
Erlinda Yecla whom I know as an employee of the DSWD,
Ipil, Zamboanga Slbwgay
Xxxx.”

The above-stated Cerﬁfication does not state that the Erlinda Yecla
who was confined at the Gemarino Hospital for medical check-up received
financial assistance from acu;sed -movant Baya.

On the other hand, AI':I,an Tolorio’s Affidavit that Erlinda Yecla
received financial assistance 'ﬁﬁrom accused-movant Baya is hearsay, not
being executed by Erlinda Yecla herself. More importantly, this is belied
by the Confirmation letter dated June 10, 2003 of Erlinda Yecla which

—— i 1
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expressly states that she d1d not receive financial aid from accused-
movants.

The affirmation of Emelyn Suefio, Cecile Gomez Ceballos and
Roger Mejorada that accused-movant Baya gave them financial assistance,
including their defense of good faith are also matters of evidence which
are best threshed out in the ftrial of these cases. Besides, the [Brief Social
Case Study Reports] and [Provincial Social Work and Development
Office] Form 200 [sic] show that accused-movants allegedly gave
financial assistance to nineteen (19) clients and they have not submltted
any proof as regards the other sixteen (16) alleged clients.

Significantly, accused-movant Libre did not sign any document
attached to [Disbursement Vioucher] Nos. 101-0201-90 and 101-0109-363
while accused-movant Tagp did not sign any document attached to
[Disbursement Voucher] N0§. 101-0201-91 and 101-0109-363. However,
there is prima facie evidence that all the accused-movants conspired in all
of these cases. They expressly admitted in their respective Sworn
Statements that they personally witnessed Board Member Baya actually
paying the clients listed in|the AOL and that they personally met the
individual clients, despite the finding in the audit investigation report of
the “Aid to the Poor Program” were found to be fictitious or non-existing.

WHEREFORE, pj emises considered, it is respectfully
recommended by the undersigned prosecutors that the Resolution of the
Office of the Ombudsman-Mindanao dated July 10, 2006 finding probable
cause against the accused-movants be MAINTAINED.'”® (Emphasis in
the original)

We reject petitioner’s argument that he cannot be charged with
malversation because he was not an accountable officer who had custody of
the funds appropriated by him., Section 340 of the Local Government Code
on persons accountable for local government funds provides: :

L
SECTION 340. Persons<Acc0untable Jor Local Government

Funds. — Any officer of the local government unit whose duty permits

or requires the possession or custody of local government funds shall be

accountable and respons1ble[ for the safekeeping thereof in conformity

with the provisions of this [Title. - Other local officers who, though not

accountable by the nature of their duties, may likewise be similarly held

accountable and respons1ble for local government funds through their
participation in the use or apphcatmn thereof.

It is clear that not only those with actual possession or custody of the
local government funds are considered accountable persons. Local
government officials become accountable public officers either: (1) because
of the nature of their functions; or (Z) on account of their participation in the
use or application of public funds.'** -

193 Rollo, pp. 291-297.

94 See Zoleta v. Sandiganbayan, 765 Phil. 39 (20?5) [Per J. Brion, Second Division]; Frias, Sr. v. People
561 Phil. 55, 64 (2007) [Per I. Corona, En Banc].
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Despite not having 'aczjfUal custody of the municipality’s funds,

petitioner participated in their h’se or application by directing how the funds
should actually be applied. In; petitioner’s case, his certification that the -

supposed beneficiaries were 1nd1gent and in need of financial assistance led
to the use of the funds for the “A1d to the Poor” program.

Petitioner cannot pass blame to the Provincial Social Work and'

Development Office, the ofﬁce that allegedly had actual custody of the
funds and approved of his rerlmbursement requests. Were it not for his
certification in the Disbursement Vouchers and Reimbursement Expense
Receipts, the Provincial Soc1ql ‘Work and Development Office would not
have approved the application for reimbursement. '

This Court will not passjupon petitioner’s contention that the manner
by which the Commission on Audit confirmed the existence of the
beneficiaries was “very much| insufficient to establish probable cause.”!*®
Again, this goes into the exclusive domain of the prosecution, and this Court
sees nothing capricious, Whirf;fsical, arbitrary, or despotic in sending out
confirmation letters to the addresses indicated by the beneficiaries in their

respective application forms. 'On the contrary, it was the logical way of
confirming the beneficiaries’ ex1stence

]’«:

All told, there is no gjfr‘éve abuse of discretion in the finding of
probable cause against petitionér both for malversation of public funds and

violation of Section 3(e) of Repubhc Act No. 3019 or the Anti-Graft and
Corrupt Practices Act. L

WHEREFORE, the Petijﬁon for Certiorari is DISMISSED.

SO ORDERED.

X F. LEONEN
Associate Justice
Chairperson

195 Rollo, p. 30.
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