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DECISION
CAGUIOA, J.:

Before the Court is a Petition for Review' (Petition) under Rule 45 of
the Rules of Court filed by the petitioners Heirs of Marsella T. Lupena
(petitioners Heirs of Lupena), in substitution of Marsella T. Lupena (Lupena)
assailing the Decision? dated January 13, 2017 (assailed Decision) and -
Resolution® dated May 11, 2017 (assailed Resolution) rendered by the Court
of Appeals (CA) in CA-G.R. CV No. 106794.

The Facts and Antecedent Proceedings

As culled from the recital of facts in the assailed Decision, the essential
facts and antecedent proceedings of the instant case are as follows:

' Rollo, pp. 8-18. ‘
2 Id. at 20-35. Penned by Associate Justice Apolinario D. Bruselas, Jr., with Associate Justices Danton ~

Q. Bueser and Renato C. Francisco, concurring.
3 Id. at 36-37.
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‘On 29 August 2001, the original plaintiff, [Lupena], filed a
[Complaint* for Recovery of Possession of Real Property (Complaint)]
against [respondents] Pastor Medina (Medina), Jovito Pagsisihan
(Pagsisihan), Cenon Patricio (Patricio) and Bernardo Dionisio (Dionisio)
before the [Regional Trial Court of Pasig City, Branch 155 (RTC)].

While the case was pending before the Rfl‘C, Lupena died but she
was substituted by her heirs[, the petitioners Heirs of Lupena], represented

by Hermogenes L. Jose.

[Petitioners Heirs of Lupena’s] View

Lupena was the registered owner of a parciel of land with an area of
180 square meters located in Brgy. Bagumbayan, Taguig [(subject
property)], covered by Transfer Certificate of Title (TCT) No. 18547. In or
about 1985-1986, [respondents Medina, Pagsisihan, Patricio, and Dionisio
(respondents)] entered the property of Lupena and[ unlawfully withheld and
deprived the latter of possession over a big pf)rtion thereof by force,
intimidation, threat, strategy and stealth. Lupf:na- demanded that the
[respondents] vacate the premises but they adamantly refused and ignored
her plea. Lupena thus hired a licensed surveyor, Engineer Oscar Tenazas
(Engr. Tenazas) to determine the extent and exactlarea of the portion of lot
individually encroached by each [respondent]. |After the survey, Engr.
Tenazas prepared a Relocation Plan, which was duly approved by the Land
Management Bureau (LMB), Department of Environment and Natural
Resources (DENR) and a Sketch Plan. The [respondents] were found to
have encroached on Lupena’s lot as follows: 1) [respondent] Medina
occupied 34 square meters; 2) [respondent] Pagsisihan occupied 61 square
meters; 3) [respondent] Patricio occupied 8 [square meters; and 4)
[respondent Dionisio] occupied 15 square meters.

During trial, Francisco Jose and Engr. O$car Tenazas testified to
prove the [petitioners Heirs of Lupena’s] cause ofaction.

Francisco Jose testified that the property |subject of the case was
owned by his mother, Lupena, as shown by TCT No. [1]8547. They learned
that there was an encroachment on their property only after they had it
surveyed by Engr. Tenazas. They brought the matter to the barangay but
they failed to settle the same.

On cross-examination, Francisco Jose testified that he has visited
the subject premises daily since 1991 because he had to tend his mother’s
store. He cannot, however, recall when the [respondents] built their houses.
He, however, admitted that as early as 1991, the houses of the [respondents]
were already there on the subject property. ‘

- Engr. Tenazas, who is a geodetic and civil engineer, testified, among
others, that sometime in July 2000, Lupena, through her son, Francisco Jose,
hired him to conduct a relocation survey of their land for P10,000.00. To
accomplish his job, he did some research work at the Land Registration
Commission and LMB. Thereafter, he conducted the actual survey. He
found out that a portion of the land that he was tasked to relocate was
actually occupied by four people, namely, [respondents] Pastora Medina,
Jovito Pagsisihan, Cenon Patricio and Bernardo Dionisio. After the survey,

4

Id. at 43-46.

SO I

a4



Decision 3 G.R. No. 231639

he prepared a plan and the necessary papers to be submitted to LMB for
approval. These papers included the original plan, the resulting completion
of the relocation survey, field notes with cover, certified true copy of the
land title, transmittal of survey returns and the Geodetic Engineer’s report.
He was also required by his client to make a sketch of the land in which the»
houses of the aforementioned occupants were located and what area they
occupied on the mentioned lot. He pointed out that in the sketch plan that
he prepared, it was shown that [respondent] Pagsisihan occupied an area of
61 square meters; [respondent] Dionisio occupied 15 square meters;
[respondent] Medina occupied 34 square meters and [respondent] Patricio
occupied 8 square meters. He also testified that the relocation plan that he
prepared after he conducted the survey was approved by the LMB on 23
August 2000. :

On cross, Engr. Tenazas testified that since the subject lot was titled,

there was no need to notify the four occupants, although he notified

[respondent] Pastora because the lot of the latter was adjacent to that of
Lupena. When he conducted the survey, the four owners were, however,

present. |

[Respondents’] View

|

For their part, [respondents] Pagsisihan and Dionisio alleged that
they were owners of the parcel of land on which their houses were erected.
The respective boundaries of their houses were aﬂ within the area covered
by TCT No. 268143-(701) in the names of Spouses Bernardo Dionisio and
Delicia Leuterio and Spouses Victor and Carmen Dionisio. In 1970,
[respondents] Pagsisihan and Dionisio, who were relatives, decided to
partition the lot among themselves into two portions. [Respondent]
Pagsisihan had established and erected his own re51dence on the former
front yard of the lot in the same year.

[Respondents] Pagsisihan and Dionisio, argued that, assuming
without admitting, that they had indeed encroached on the property of
Lupena, they ought to be considered builders in good faith for way back in
1964, the year in which [respondent] Dionisio erected his family dwelling,
Lupena had not informed him that he had encroached on her property,
considering that the lot was already enclosed by a wooden fence, which was
distinct and made known to the public. Also, the adjoining lot was a
pathway which was established and used by the farmers in going to the rice
fields as early as 1950.

On the part of [respondent] Medina, she alleged that she was the
owner of the parcel of land on which the family residence was erected.
Although she admitted that her family had encroached on a nearby lot, such
lot was not the lot allegedly owned by Lupena since the adjoining lot was a
public alley which was used by the community way back in the 1950’s. It
used to be a trail utilized by the farmers. [Respondent] Medina further
argued that assuming that the encroached portion was indeed the lot of
Lupena, the same cannot be reverted to the latter, since in September 1988,
Lupena had ceded and transferred to her an aliquot portion of the lot with
an area of 100 square meters for and in consideration of P40,000.00. She
had already made a partial payment of P12,000.00, but she had not received
from Lupena the 100 square meters of land. She asserted that the partial
payment could be applied to the alleged encroached area with reservation
on her part to ask for specific performance. Finally, [respondent] Medina
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argued that she was a builder in good faith because the former lot on which
she had erected her family dwelling was owned by Lupena herself and the
latter did not warn her that she had allegedly encroached on the subject lot.

Engr. Ervin Boado testified, among others, that he was a licensed
geodetic engineer. He knew about the boundary:dispute between Lupena
and the [respondents] Pagsisihan and Dionisio because the Mediation
Office referred the survey of their lots to him.iOn 9 October 2004, he
conducted a verification survey of the three lots; of Lupena, [respondent]
Dionisio and [respondent] Medina in order to identify their boundaries. All
adjoining parties witnessed his survey. In the first field survey, the geodetic
engineer of Lupena, Engr. Tenazas, was not in the'area. But the second time
around, when he submitted all the final drawings and results of the survey,
Engr. Tenazas appeared. He conducted his survdy using the following as
reference: TCT-2825 in the name of Melchor Medina and Pastora Medina;
TCT No. 268143 in the name of Spouses Bernardo Dionisio and Delicia
Leuterio and Spouses Victor Santos and Carmen Dionisio; the approved
LRC Subdivision Plan in the name of Regino Gu;tierrez; and the approved
survey relocation plan of the lot of Marsella Lupena, Relocation Survey No.
0000094. He placed his findings in a report dated 12 October 2004. In the
body of his report, he stated that as per actual land survey of the properties,
it was found out that Lot 1 LRC PSD-56868 of [respondents] Dionisio, ef
al. did not encroach on Lot 4-D PSD-007607- 026227-D and Lot 3 LRC
PCS-24759, but Lot 4-B was totally encroached by [respondent] Medina.
He explained that the sketch/special plan did not bear the approval of the
LMB because he prepared the same upon the request of the Mediation
Office and not for the purpose of submission to the LMB. He also explained
that when he used the relocation plan prepared by Engr. Tenazas in his first
computation, the tie lines of the approved plans did not conform with each
other but rather strayed from the nearest adjacent lot. He told Engr. Tenazas
that these tie lines should be corrected. |

On cross-examination, Engr. Boado testified that albeit the
verification survey he was tasked to conduct did not include the relocation
of the lots, it was, however, necessary to verify the overlapping of lots that
were shown to him by the Mediation Office. He submitted the final plan to
the Mediation Office, and there he compared the result of his survey with
that of the survey done by Engr. Tenazas. Based on his survey, the lot of
Regino Gutierrez, the original owner of the lot of [respondents] Dionisio
and Pagsisihan, was intact and in good position. According to him, his
verification survey need not bear the approval of the LMB because the lots
subject thereof were already titled. In fact, he based his verification on the
inscriptions on the land titles approved by the LMB and Land Registration
Authority (LRA). He actually talked to the Chief of the Survey Division of
LMB and inquired about these things and he was told to go on with the
survey so that the division can look into his findings because they are the
ones who would approve all the plans.

On redirect examination, Engr. Boado explained that there was a
discrepancy in his survey and that of Engr. Tenazas because the LMB and
the LRA used different tie lines. In the second paragraph of his report, he
recommended that the resurvey of [L]ot 4-B and [LJot 3 must be made in
order to check the technical errors of the lot. ‘

[Respondent] Pagsisihan x x x identified his judicial affidavit in
court which stated, among others, that Lupena’s allegation that his property
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encroached on hers was not true. The lot on which his house stood was
covered by TCT No. 268143 in the name of spouses Bernardo and Delicia
Leuterio and spouses Victor Santos and Carmen Dionisio, with an area of
241 square meters located at Bagumbayan, Taguig. He and Mrs. Dionisio
were relatives and in 1970, they partitioned the 241 square-meter lot. Thus,
his home stood on the front portion of the lot. He and Mrs. Dionisio obtained
a copy of TCT No. 268143 because there was already an ejectment case
filed with the Metropolitan Trial Court, Branch 74, docketed as Civil Case
No. 1612 entitled Marcella T. Lupena v. Pastora Medina and Jovito
Pagsisihan. The case was dismissed on the ground that the dispossession
exceeded one (1) year. Further proof that he rightfully owned the lot where
his house stood was the Tax Declaration No. FL-001-012264 issued by the
Taguig City Assessor in the name of spouses Victor Santos and Carmen
Dionisio and spouses Bernardo and Delicia Leuterio. Moreover, there was
a fence in front of his lot which he had maintained since 1964.

Also for the [respondents], Engr. Macario Cruz identified his
judicial affidavit in court which stated, among others, that he was a
taxmapper and a consultant at the Office of the City Assessor of Taguig
City. Based on the records of the Assessor’s Ofﬁce the property covered
by TCT No. 268143 in the names of Spouses Victor Santos and Delicia
Leuterio and Spouses Victor Santos and Carmen Dionisio and that covered
by TCT No. 18547 in the name of Lupena, did not overlap each other.

On cross-examination, Engr. Macario Cruz admitted that he based
his conclusion about non-overlapping of the properties on the plotting and
tax declaration. He only relied on the tax map, but he did not survey the
property from the ground.’

The Ruling of the RTC

In its Decision® dated November 4, 2015 the RTC dismissed the
Complaint for lack of merit.

In sum, the RTC dismissed the Complaint because it found that the
evidence presented by the petitioners Heirs of Lupena failed to sufficiently
establish that the lots occupied by the respondents were actually part of or
overlapped the property covered by TCT No. 18547 registered in the name of
Lupena.

As summarized in the assailed Decision, the RTC’s Decision held the
following:

X X X According to the RTC, Section 643(e) of the Revised Manual
Jor Land Surveying Regulations in the Philippines dated 12 March 1998,
provides that when conducting a relocation survey, the “geodetic engineer
as required in verification surveys, shall inform any owner affected by the
determination of boundaries and obtain a statement from the owner that he
has been informed.” In the case under review, the RTC noted that the
Relocation Plan and Sketch Plan submitted by the [petitioners Heirs of
Lupena] did not contain any indication that the said notice requirement was

5 Id. at 21-28; citations omitted, underscoring and italics in the original.
8 Id. at 64-78. Penned by Judge Maria Gracia A. Cadiz-Casaclang.
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complied with by Engr. Tenazas, the geodetic engineer who conducted the
relocation survey in July 2000. The RTC stressed that while it is true that
the Relocation Plan is deemed a public document as it had been approved
by the LMB, and hence entitled to be presumed correct as to its contents in
accordance with Section 23, Rule 132 of the Rules of Court, the
presumption under the cited Rule is not conclusive but merely disputable.

The RTC did not uphold the presumpti:on of correctness of the
contents of the aforesaid Relocation Plan and Sketch Plan in the light of the
information given by Engr. Tenazas during his cross-examination. The RTC
noted that albeit Engr. Tenazas claimed to have verbally informed
[respondent] Medina about the survey, such claim was not proven by the
evidence on hand since there was no written statement from [respondent]
Medina that she had been so informed. F urthennofe, Eng. Tenazas admitted
in his testimony that he only notified the four occupants, after he was
already done with his survey. The RTC held that!such admission by Engr.
Tenazas cannot simply be brushed aside as it clearly revealed that the notice
requirement had not been complied with in accordance with the existing
land surveying regulations. The RTC cited Spouses Casimiro et al. v. Court
of Appeals et al., where it was held that the reQuirement of notice and
representation in survey proceedings is an essential part of administrative
due process of law and cannot be dispensed wﬁh The RTC thus held that
Engr. Tenaza’s admitted failure to notify all the defendants-appellees casted
a serious cloud of doubt on the veracity of the results of his relocation
survey. As a consequence, the RTC did not consider the Relocation Plan
and Sketch as competent and conclusive proof of the alleged encroachment
of [the petitioners Heirs of Lupena’s] property by the [respondents].

The RTC was thus constrained to dismiss the case since the
[petitioners Heirs of Lupena’s] evidence did not sufficiently establish that

the lot portions occupied by the [respondents] were actually part of the
property covered by TCT No. 18547.7

The petitioners Heirs of Lupena filed a Motion for Reconsideration® of
the RTC’s Decision, which was denied by the RTC in its Order’ dated
February 22, 2016.

Hence, the petitioners Heirs of Lupena filed an appeal before the CA.
The Ruling of the CA

In the assailed Decision, the CA denied the appeal for lack of merit.
The dispositive portion of the assailed Decision reads:

WHEREFORE, the appeal is DENIED and the decision on appeal
is consequently AFFIRMED.

IT IS SO ORDERED.'"

1d. at 28-29; italics in the original, citation omitted.
8 1d.at 79-84.

®  1d.at8s.

10 1d. at 34-35.
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In sum, the CA found that “the RTC did not err in dismissing the
complaint for failure of the [petitioners Heirs of Lupena] to sufficiently
establish that the lot portions occupied by the [respondents] were actually part
of the property of Lupena.”!!

While the CA agreed with the petitioners Heirs of Lupena that the
failure of the geodetic engineer who conducted the relocation survey, i.e.,
Engr. Tenazas, to notify the parties would not cast any serious doubt on the
veracity of the results of the said survey, the CA affirmed the RTC’s ruling
because the Relocation Plan prepared by Engr. Tenazas did not indicate
whatsoever that the subject property was encroached by the respondents.

The CA explained that:

X X X [Ulnder paragraph “d” of Section 43 of the Revised Manual
Jor Land Surveying Regulations in the Philippines, a geodetic engineer, in
the conduct of relocation survey, must indicate in his plan the positions of
buildings, fences wall and other permanent improvements adversely
affected by the determination of the boundaries. Hence, had Engr. Tenazas
indeed found that there was an encroachment on Lupena’s lot, he should
have indicated it in his Relocation Plan and not merely in his Skeich Plan,
since it was the former that embodied the result of his survey and which he
submitted for approval to the LMB. Thus, there being no indication in the
Relocation Plan of any encroachment, the same cannot be considered as
competent proof that the lot of Lupena was unlawfully occupied by the

[respondents].!?

Furthermore, the CA noted that the survey and report carried out by an
independent surveyor, Engr. Ervin Boado (Engr. Boado), who was
comm1sswned by the Philippine Mediation Center, showed that there are no
overlaps.'?

The petitioners Heirs of Lupena filed a Motion for Reconsideration'* of
the assailed Decision, which was denied by the CA in the assailed Resolution.

Hence, the instant Petition before the Court.

Respondents Pagsisihan and Dionisio filed their Comment!® to the
instant Petition on July 10, 2018, maintaining that the lot being occupied by
the respondents did not encroach on the subject property. In response, the
petitioners Heirs of Lupena filed a Reply'® on October 1, 2018, arguing that
the Report and Sketch Plan of Engr. Boado was not approved by the LMB.

I 1d. at 34.
2 1d.; italics in the original.
3 Id. at 33-34.

4 Id. at 104-108.
5 Id. at 114-134.
16 1d. at 160-164.
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Issue

Stripped to its core, the solitary issue put forward by the instant Petition
is whether the CA misappreciated the evidence on record when it found that
the Relocation Plan approved by the LMB failed io show that the respondents
encroached on the subject property. |

The Court’s Ruling
The instant Petition is unmeritorious.

From a precursory reading of the instant Petition, it becomes readily
apparent that the instant Petition puts forward a purely factual issue. In the
instant Petition, the petitioners Heirs of Lupena call for the reversal of the
assailed Decision and Resolution based on the argument that the Relocation
Plan is allegedly competent proof of encroachment. The petitioners Heirs of
Lupena argue that the CA misconstrued the Relocation Plan when it ruled that,
based on the said document, there was no encroachment of the subject

property.

A question of fact exists when the doubt or difference arises as to the
truth or falsehood of facts or when the query invites calibration of the whole
evidence considering mainly the credibility of the witnesses, the existence and
relevancy of specific surrounding circumstances as well as their relation to
each other and to the whole, and the probability of the situation.!”

It is unmistakably clear that in the instant Petition, the Court is being
asked to re-weigh and re-assess the evidentiary value of the Relocation Plan.
A catena of cases has consistently held that questions of fact cannot be raised
in an appeal via certiorari before the Court and are not proper for its
consideration.'® The Court is not a trier of facts. It is not the Court’s function
to examine and weigh all over again the evidence presented in the proceedings
below.!? SR

In any case, after a careful study of the records of the instant case, the
Court finds no cogent reason to reverse the factual finding of the CA that the
Relocation Plan presented by the petitioners Heirs of Lupena as their evidence
in chief itself showed that the respondents did not encroach on the subject

property.

In the instant Petition, the petitioners Heirs of Lupena maintain that the
aforementioned Relocation Plan that they presented during the trial is
admissible and competent to show encroachment. However, as stressed by the

17" Caifia v. People, 288 Phil. 177, 182-183 (1992).

'8 Bautistav. Puyat Vinyl Products, Inc., 416 Phil. 305, 309 (2001), citing Hi-Precision Steel Center, Inc.
v. Lim Kim Steel Builders, Inc., 298-A Phil. 361, 372 (1993) and Navarro v. Commission on Elections,
298-A Phil. 588, 593 (1993).

19 Republic of the Phils. v. Sandiganbayan, 426 Phil. 104, 110 (2002); citation omitted.
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CA in the assailed Decision, the Relocation Plan heavily relied upon by the
petitioners Heirs of Lupena does not indicate whatsoever that the subject
property was encroached upon by the respondents. In fact, the petitioners
Heirs of Lupena themselves admit that while Section 643(d) of the Revised
Manual for Land Surveying Regulations in the Philippines requires geodetic
engineers to indicate in the relocation plan the positions of buildings, fences,
walls, and other permanent improvements adversely affected by the
determination of the boundaries, in the Relocation Plan they offered as
evidence, it states therein that there are no such adverse buildings, fences,
walls, and other structures put up in the subject property. Curiously, the
petitioners Heirs of Lupena even unequivocally admitted that the respondents
did not put up any structure on the subject property.?°

The petitioners Heirs of Lupena argue however that the failure of the
Relocation Plan to indicate the fact that the respondents had erected any
structure on the subject property does not damage their theory because
“should there be any temporary structures, e.g. sheds, shanties, make-shift
fences, the same does not need to be indicated in the plan because they are not
permanent structures.”®! Simply stated, the petitioners Heirs of Lupena now
argue that the respondents encroached on the subject property by erecting
temporary structures and not permanent structures.

The petitioners Heirs of Lupena’s new theory that the encroachment
committed by the respondents was by way of erecting temporary structures
fails to convince. During the trial, the petitioners Heirs of Lupena made it
abundantly clear that, in their allegation, the respondents encroached on the
subject property by building houses and occupying them.??

Hence, with the Relocation Plan submitted into evidence by the
petitioners Heirs of Lupena incontrovertibly showing that no buildings,
enclosures, and other permanent structures were put up by the respondents on
the subject property, the CA did not commit any error in holding that the
petitioners Heirs of Lupena failed to sufficiently establish that the respondents
encroached upon the subject property.

WHEREFORE, the instant Petition is DENIED. The assailed Decision
dated January 13, 2017 and assailed Resolution dated May 11, 2017 rendered
by the Court of Appeals in CA-G.R. CV No. 106794 are AFFIRMED.

SO ORDERED.

ALFR MIN S. CAGUIOA

e Justice

2 Rollo, p. 13.
2 1d.; italics supplied, emphasis omitted.
2 Id.at22.
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WE CONCUR:
Chairperson
JOSE C. % AM% AZARO-JAVIER
Associate Justice Associate Justice

CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution, it is hereby
certified that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division. |

DIOSDADO\M. PERALTA
Chief Justice
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