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i

This is a petition for certiorari' brought und

i

er Rule 65 of the Rules of

Court, challenging the Resolution? dated Janhiary 11, 2018 and the

Resolution® dated March 7, 2018 of the Court of 2

Appeals (CA) in CA-G.R.

SP No. 11422, which respectively granted the prayer of respondent Roel R.
Degamo (Roel) for the issuance of a Temporary I;{estraining Order (TRO),
and a Writ of Preliminary Injunction (WPI). The injunctive reliefs enjoined
the implementation of the Decision* dated Machh 2, 2017 issued by the

Office of the Ombudsman (OMB) in OMB-V-|
guilty of Grave Misconduct and imposed on him
from Service.

*

On official business.
Rollo, pp. 3-31.

1
2

Edward B. Contreras concurring; id. at 35-41.
Id. at 83-88.

Rendered by Graft Investigation and Prosecutio
at 109-120.

4

i Officer 11 M

Penned by Associate Justice Louis P. Acosta, with Associate ]

A-16-0197, finding Roel
the penalty of Dismissal

;ustices Marilyn B. Lagura-Yap and

;1ria Bernadeth S. Andal-Subaan; id.
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Decision

The petitioner, M
an administrative complai
the Province of Negros (
~co-respondents (i.e., Pr
Provincial Accountant Te

C. Mendez) caused the r

~without a corresponding :

The funds subject ¢

October 16, 2012 during
included an 1item for
$10,000,000.00.°

G.R. No. 238822 -

Factual Antecedents

elliemoore Maicom Saycon (Melliemoore), filed
int against Roel and several other public officers in
Driental. According to Melliemoore, Roel and his
ovincial Budget Officer Marichu A. Alperto,
odorico G. Reyes, and Provincial Treasurer Danilo
elease of public funds belonging to the province,

\ppropriation in the budget.’

f this case came from the proposed budget of Roel,
which he submitted to the

Sangguniang Panlalawigan of Negros Oriental on
his first term as governor. The proposed budget
“Intelligence Expenses” in the amount of

On January 15, 2

PB, the appropriation ordinance for Fiscal Year

2013 was approved by the Sangguniang Panlalawigan. However, instead of

including the proposed i

tem for “Intelligence Expenses,” the amount was

appropriated for Gender and Development, one of the programs and

activities under the Ofﬁ‘ce of the Provincial Governor.’
“deletion or non-inclusmn of the item on “Intelligence Expenses.”
Sangguniang Panlalawzrg
Subsequently, or on Mar

Roel vetoed the
The
n, for its part, did not override the veto.
ch 22, 2013, the approved Annual Budget for the

province was submitted to the Department of Budget and Management
(DBM) Regional Office YII for review.®

Despite the absen([:e of an appropriation, Roel allegedly proceeded to
issue a Memorandum addressed to the Provincial Budget Officer, Provincial
Treasurer, and Prov1n01al Accountant, directing the release of the
Intelligence Fund Wlthout further delay. They complied with the directive,
and on April 16, 2013, the amount of £10,000,000.00 “for the payment of
expenses of different activities related to intelligence operation” was
released to the Office of the Provincial Governor.” The Provincial Budget
Officer sent a letter on the same day to Roel, registering her objection to the
disbursement of the funlds, there being no available appropriation for the
item.' The Provincial Accountant and Treasurer also registered their
separate objections to the release of the cash advance for the same reasons.'!

1d. at 110.
Id.

Id. at 95-101..
Id. at 110.

Id. at 111, 103.
Id. at 102.
1d. at 104-105.
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Decision G.R. No. 238822

The DBM Regional Office VII Director, through a letter dated
May 17, 2013, informed the Sangguniang| Panlalawigan that the
appropriation of £10,000,000.00 for Gender and Dkvelopment is inoperative
because it was vetoed and the veto was not oveiTidden. Furthermore, the
DBM Regional Office VII Director stated that Roel’s veto on the
Intelligence Fund cannot operate to re-enact the jitem in the appropriations
ordinance. The proper subject of a veto is an item of appropriation in the
appropriations ordinance. There being no Intelligence Fund item in the

province’s appropriation ordinance, Roel’s veto is:

void. 2

The Commission on Audit (COA) Regional Office No. VII agreed

with the opinion of the DBM Regional Ofiice VII.
Af:t (R.A.) No. 716

disbursement of the Intelligence Fund, in the abse

be a violation of Section 305(a) of Republic
Section 4(1) of Presidential Decree (P.D.) No. 144

Roel submitted his counter-affidavit to the
that the expenses for the Intelligence Fund are
appropriations ordinance. According to him,

It found the
ce of an appropriation, to
0'3 and
5.14

‘ OMB, where he argued
- deemed included in the
the Intelligence Fund is

already part of the Annual Investment Program approved by the Local

Development Council. He also argued that the S
acted outside its authority in deciding not to'
appropriations ordinance. As such, the deletion ¢
legal effect.!”

Meanwhile, Roel’s co-respondents, who we:
positions of Provincial Budget Officer, Pros
Provincial Treasurer, denied conspiring with Ro
funds.  The alleged conspiracy, they claim, is
written objections to the release of the funds.'®

Ruling of the OMB

the complaint against the co-respondents of Roel.:

OMB found substantial evidence to hold Roel :

Grave Misconduct, thus:

12

13

Id. at 107-108. i
AN ACT PROVIDING FOR A LOCAL GOVERNMENT C
10, 1991). ;
14 ORDAINING AND INSTITUTING A GOVERNMEN
PHILIPPINES (approved on June 11, 1978); rollo, pp. 111-112.

15 Rollo, p. 112.

16 Id. at 113-114.

7 Id. at 109-120.

iznggun iang Panlalawigan
'include the item in the
of the item did not have a

re respectively holding the
vincial Accountant, and
el to disburse the subject
further negated by their

In a Decision!” promulgated on March 2, ﬁi01.7, the OMB dismissed

 This notwithstanding, the
1dministratively liable for

DDE OF 1991 (approved on October

I AUDITING CODE OF THE
|

|

/W,%ru




Decision

WHEREFORE, finding substantial evidence to hold respondent
ROEL RAGAY DEQAMO liable for Grave Misconduct, he is hereby
meted the penalty of DISMISSAL FROM SERVICE with accessory
penalties of cancellation of eligibility, forfeiture of retirement benefits,
perpetual disqualiﬁca{;ion from holding public office and bar from taking
civil service examination.

In the event that the penalty of Dismissal can no longer be
enforced due to separation from service of respondent ROEL RAGAY
DEGAMO, the penalty shall be converted into a Fine in an amount
equivalent to respondents’ salary for one (1) year, payable to the Office of
the Ombudsman, and may be deductible from respondent’s retirement
benefits, accrued leave credits or any receivable from their office.

Further, the administrative charge for Grave Misconduct against
MARICHU ABIERA ALPUERTO, DANILO CUAL MENDEZ and
TEODORICO GUEVARA REYES is DISMISSED for lack of substantial

evidence.

XXXX

SO ORDERED.'®

Aggrieved, Roel filed a petition for review with the CA, pursuant to

G.R. No. 238822 -

Rule 43 of the Rules of Court. His petition also prayed for the issuance of a

TRO, arguing that he has

a clear and unmistakable right to be protected from

the enforcement of an irregular and persecutory decision. He further stated
that he would suffer great, irreparable injury, as his dismissal from service
would “scandalize government service” in Negros Oriental.!®

In the first assailec
that Roel successfully e
The release of the subje
Roel as governor. Consi
the 2013 elections, the (
been applied.!

Ruling of the CA

1 Resolution?® dated January 11, 2018, the CA held
stablished his entitlement to the injunctive relief.
ct funds occurred in 2013, during the first term of
idering that he was elected for another term during
CA held that the condonation doctrine should have

On this basis, the CA directed the issuance of a TRO,

enjoining the OMB from implementing its decision to dismiss Roel from

government service:

|
WHEREFORE, finding the reasons stated therein to be of

sufficient urgency, and so as not to render the reliefs prayed for in the
Petition moot and academic pending the resolution of petitioner’s prayer
for the issuance of a Writ of Preliminary Injunction, the application for the
issuance of a temporary restraining order by Roel R. Degamo is hereby
GRANTED.

19
20
21

Id. at 118-119.
Id. at 36.

Id. at 35-41.
Id. at 40.
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Decision 5

ACCORDINGLY, the Court resolves to:

G.R. No. 238822

1) Let a Temporary Restraining Order jbe issued, effectively
immediately (sic) and valid for sixty (60) days, enjoining and

restraining herein respondents Office

of the Ombudsman

Visayas and Department of the Interior jand Local Government
and their representatives from implementing, carrying out, or
enforcing the 2 March 2017 Decision of public respondent

Ombudsman.

H

Petitioner is DIRECTED to post a bond in the amount of One
Hundred Thousand Pesos (P100,000.00), within five (5) days
from notice of this Resolution, failing which, this Order shall

automatically be deemed revoked; 1

2) The respondents are directed to file their Comment on the
Petition (not a motion to dismiss) within ten (10) days from
notice to which petitioner may file a reply within five (5) days

from receipt.

In their Comment on the Petition for Reyiew, respondents shall
likewise incorporate their Comment on| petitioner’s prayer for
the issuance of a Writ of Preliminary Injunction and to show

and

cause why the preliminary injunction should not be granted;

3) The parties are directed to promptly notify this Court of any
pending and/or subsequent filing of apy case involving the

same parties and issues.

SO ORDERED.* |

Melliemoore then filed a Comment, which likewise sought the
reconsideration of the CA Resolution dated January 11, 2018. Melliemoore
argued that the OMB did not err in finding substantial evidence against Roel,
when he directed the release of public funds iwithout a corresponding
appropriation.”  She also assailed the application of the condonation

doctrine since Roel was not elected to the position

of Governor, but merely

succeeded to the office by operation of law. Melliemoore also disagreed

with the CA’s resolution granting the TRO.?

The CA, in its second assailed Resolution® ‘gdated March 7, 2018, did
not find the comment and motion of Melliemoore meritorious. Thus, the CA
issued the WPI through the second assailed resolution, the dispositive

portion of which is as follows:

2 Id. at 40-41.
2 Id. at 53-68.
% Id. at 68-76.
» Id. at 83-88.




Decision 6 G.R. No. 238822 *

ACCORDINGLY, the Court resolves to:

1. DENY the Motion for Reconsideration of [Melliemoore];

2. GRANT the iésuance of a [WPI] effective immediately upon the
expiration of the [TR@] issued in this case enjoining the respondents, their
officers and agents, aﬂld all persons acting under them from enforcing and
implementing the D ﬁCISIOH dated 2 March 2017 in OMB-V-A-16-097,
unless sooner revoked by this Court and/or until the instant petltlon is
resolved, under the ‘same bond previously posted by petitioner in the
amount of One Hundred Thousand Pesos (P100,000.00);

3. GRANT [Mell‘iemoore’s] Manifestation with Motion for Extension
of Time to File Comment, praying for an extension of five (5) days from
25 January 2018 or un;til 30 January 2018;

4. GRANT [l\ll/lelliemoore’s] Manifestation  with  Second
‘Manifestation with Motion for Extension of Time to File Comment,
praying for a further extension of five (5) days from 30 January 2018 or

until 4 February 2018]to file the Comment;

5. NOTE [Melliel:moore s] Comment with Manifestation and Motion
for Reconsideration (of the Court’s Resolution dated January 11, 2018 and
Issuance of [TRO]) and/or Motion to Recall [TROJ;

6. DENY the Office of the Solicitor General’s Motion for Extension
of Time to File Comment praying for thirty (30) days from 25 January
2018 or until 24 February 2018 within which to file its Comment; and

7. DIRECT the parties to file their respective Memoranda within
thirty (30) days from notice hereof. Failure of which shall deem the Court

to submit the instant petition for decision.

SO ORDERED.2¢

Aggrieved, Melliemoore filed the present petition for certiorari with
the Court. She alleges that the CA erred in granting the TRO and the WPI
enjoining the OMB from implementing its Decision dated March 2, 2017,
primarily because the condonation doctrine does not apply to Roel. Since
Roel was not “elected” to‘ the governor position in 2011, Melliemoore argues
that his subsequent electfon in the 2013 midterm elections does not count as
a re-election that would Yvarrant the application of the condonation doctrine.
Furthermore, there bemg no vested right to a pubhc office, the CA should

not have granted the injunctive wr its in Roel’s favor.?’

Roel, on the other} hand, disputed the allegations in the petition. He
asserts that he has a 1ega1 right over the office unless he is removed for-
cause. Roel also 1n31sts that the CA properly applied the condonation
doctrine in his favor.?®

z Id. at 17-30.

2% Id. at 87-88._
2 Id. at 134-140.
|
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Decision 7

G.R. No. 238822

The Court is, therefore, confronted with the issue of whether the CA

gravely abused its discretion amounting to lack o
enjoining the OMB from implementing the dec:1c
government service.

Ruling of the Court |
The Court finds the petition meritorious.

The CA gravely abused its discretion
in issuing the injunctive relief in
Javor of Roel, despite the absence of
a vested right and urgent necessity
to prevent serious damage.

&

r excess of jurisdiction in
1on dismissing Roel from

For an injunctive writ to issue, there must be a showing that the

applicant is entitled to the relief being demanded.?’

This is one of the

essential requisites of a writ of preliminary injunction, which was explained
in City Government of Butuan, et al. v. Consolzdated Broadcasting System,

130

Inc., et al.”" as follows:

. . . e . . ifl
A preliminary injunction is an order grant

action or proceeding prior to the judgment or final
or a court, an agency, or a person to refrain from &
act or acts. It may also require the performance of

in which case it is known as a preliminary mandatg

prohibitory injunction is one that commands a part

ted at any stage of an

lorder requiring a party

1 particular a particular
a particular act or acts,
ry injunction. Thus, a

y to refrain from doing

a particular act, while a mandatory injunction comtnands the performance

of some positive act to correct a wrong in the past. |

As with all equitable remedies, injunction must be issued only
at the instance of a party who possesses sufficient interest in or title to

the right or the property sought to be protected.

It is proper only when

the applicant appears to be entitled to the re]iief demanded in the
complaint, which must aver the existence of the right and the violation of

the right, or whose averments must in the minimj
Jacie showing of a right to the final relief sought.

um constitute a prima
Accordingly, the

conditions for the issuance of the injunctive writ are: (a) that the right to
be protected exists prima facie; (b) that the act squght to be enjoined is

violative of that right; and (c) that there is an
necessity for the writ to prevent serious damage.
issue to protect a right not in esse, or a right whic

urgent and paramount

An injunction will not
h is merely contingent

and may never arise; or to restrain an act which does not give rise to a
cause of action; or to prevent the perpetration 01 an act prohibited by
statute. Indeed, a right, to be protected by 1n1unct10n, means a right
clearly founded on or granted by law or is enfomcea\l‘“)le as a matter of

law.?>! (Emphases ours)

» RULES OF COURT, Rule 38, Section 3.
30 651 Phil. 37 (2010). 1
31 1d. at 54-55.

/(u?z/




Decision G.R. No. 238822 ~

Thus, in applying
incumbent upon Roel to
granted by law.

 for the issuance of a TRO or a WPIL, it was
show first that he has a right clearly founded on or

The Rules of Pro
appeal shall not stop the
OMB has the duty to ir
officer who refuses to ¢
subjected to disciplinary

cedure of the OMB?3? also explicitly state that an
decision from being executory. Pursuant to this, the
nplement its decisions as a matter of course. An
omply with the order of the OMB may even be
action.’

The Court has recognized in Ombudsman v. Samaniego®* that
providing for the immediate execution of OMB decisions in administrative
cases is a valid exercise |of the OMB’s constitutionally-granted rule-making
power. As a special rule that specifically applies to the OMB’s
administrative cases, it supersedes the general procedure under Section 12,3°
Rule 43 of the Rules of Court.

In this regard, thej Court ruled in Samaniego that the issuance of an
injunctive writ to stay the implementation of the OMB’s decision is an
encroachment on the part of the CA on the rule-making power of the
OMB.*  Following this ruling, the CA should not have issued the
challenged TRO and WPI to enjoin the implementation of Roel’s dismissal
from service. It should also be emphasized that there can be no vested
interest or absolute right to an office. No less than the Constitution dictates
that “[p]ublic office is a public trust.”®” As such, public service or office
cannot be considered a property right.3

the enforcement of the OMB’s decision would not

result in grave and irreparable injury to Roel. Neither is there an urgent
necessity for the issuance of an injunctive writ in order to prevent serious
damage to Roel as a public officer. The respondent in an administrative

More importantly,

case, who is meted wi
considered under prev,

made, and that appeal

also entitled to receive
reason of the removal.’

th the penalty of dismissal from the service, is
entive suspension in the event that an appeal is
becomes successful. The respondent official is

the salary and other emoluments not received by
O

32

2003.
33

OMB Administrative Or

Id., Rule III, Section 7.
646 Phil. 445 (2010).
Sec. 12. Effect of appeal.
sought to be review/qd unless the

just.
36

37
38
39

34
35

Ombudsman v. Samanieg
1987 CONSTITUTION, Art
Dadulo v. Court of Appec
OMB Administrative Or
2003, Rules of Procedure of the O

der No. 07, April 10, 1990, as amended by AO No. 17, September 7,

— The appeal shall not stay the award, judgment, final order or resolution
Court of Appeals shall direct otherwise upon such terms as it may deem

0, supra note 34, at 450-451.

cle X1, Section 1.

Is, 560 Phil. 702, 707-708 (2007).

der No. 07, April 10, 1990, as amended by AO No. 17, September 7,
ffice of the Ombudsman, Rule III, Section 7.
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Decision

Verily, there is no basis for the issuance of]
of Roel. He did not have an absolute right to tl
There was also no urgent necessity or serious, irref
result in the immediate implementation of the OM
is deemed under preventive suspension during th
with the CA. Should the CA grant his appeal, he
and monetary benefit accruing to his position.*’

Needless to state, the Court’s decision i
the question of whether the CA gravely abused it
lack or excess of jurisdiction in the issuance of t

i

G.R. No. 238822

'a TRO or a WPI in favor

ne office of the governor.
barable damage that would
B’s decision because Roel
le pendency of his appeal
> would be paid the salary

n this case is limited to
s discretion amounting to
he challenged resolutions.

The findings of the Court pertain only to the impropriety of the injunction

against the implementation of the OMB’s Decisig
OMB-V-A-16-0197, which found Roel liable fc
imposed upon him the penalty of Dismissal fror
Court, through this decision, cannot pre-empt tk
issues pending before the CA.

WHEREFORE, premises considered, t
certiorari is hereby GRANTED. The Resolutio
and the Resolution dated March 7, 2018 of the Cor
SP No. 11422 are NULLIFIED and SET A
restraining order and the writ of preliminary inju
these resolutions are DISSOLVED,

R. Degamo’s appeal.

No costs.

SO ORDERED.

ANDRK

] . .
Associdte Justice
|

40

and the
DIRECTED to proceed immediately with the resc

Cobarde-Gamallo v. Escandor, 811 Phil. 378, 386-387 (2017).

n dated March 2, 2017 in
r Grave Misconduct and
n the Service. Thus, the
e resolution of the other

he present petition for
n dated January 11, 2018
urt of Appeals in CA-G.R.
\SIDE. The temporary
nction issued pursuant to

Court of Appeals is
plution of respondent Roel

l ﬁEYES, JR.




Decision

WE CONCUR:
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