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DECISION

MARTIRES, J.:

This is an appeal from the 18 September 2014 Decision' of the Court
of Appeals (C4) in CA-G.R. CR-H.C. No. 06489 which affirmed with
modification the 20 September 2013 Decision® of the Regional Trial Court,
Branch 51, Sorsogon City (RTC), in Criminal Case No. 2004-6306 finding
Benjamin Doma51g a.k.a. “Mando” or “Pilikitot” (accused-appellant) gullty_
of Robbery with Homlclde '

THE FACTS

In an Informat1on dated 5 October 2004, accused-appellant was
charged of the crime robbery with homicide. The information reads: 2&: ;-

Rollo, pp. 2-15.
Records, pp. 188-199; permed by Presiding Judge Flerida P. Zaballa Banzuela.
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That on or about the 5th-day of September, 2004, at about 11:00
o’clock in the evening, along [XXX], [XXX] City, Philippines and within
the jurisdiction of this Honorable Court, the said accused, with intent to
gain, armed with a bladed weapon, did then and there, wilfully, unlawfully
and feloniously took, steal and carry away from one [AAA]® a 14 years
old minor, cash money amounting to P300.00 against his will and without
his consent and when said victim resisted, accused thereafter covered his
mouth and simultaneously stabbed him four times inflicting upon him
mortal wounds which caused his instantaneous death, to the damage and
prejudice of his legal heirs.*

Upon arraignment, accused-appellant pleaded not guilty to the charge.

Version of the Prosecution

On 5 September 2004, Gerald Gloriana (Gloriana) testified that he
was outside the City Mart along Magsaysay Street with his friend, 14-year-
old victim AAA. They had just finished buying and selling plastic bottles
and scrap materials. The victim put his earnings for the day, amounting to
£300.00, inside a plastic container which he then placed inside the cart
which served as his makeshift bed as he often slept on the streets. At around
11:00 o’clock in the evening, Gloriana went down a nearby bridge to
defecate, leaving behind the victim who was sleeping inside the cart. Later,
as Gloriana was climbing up from under the bridge, he saw accused-
appellant standing over the sleeping victim. Accused-appellant then stabbed
the victim several times before running away. Gloriana, shocked and
terrified, went back under the bridge where he spent the night in hiding.’
When the victim’s body was discovered the following morning, the police
officers recovered the plastic container inside the cart, but the money was
missing.®

Gloriana further testified that he was approximately six (6) to eight (8)
meters away from the incident, but he recognized accused-appellant because
the area was well-lit and because of a conspicuous tattoo on accused-

appellant’s right arm. He added that he and the victim used to be friends
with accused-appellant.’

Dr. Inocencio Lee (Dr. Lee) affirmed that he conducted the post-
mortem examination on the body of the victim. The victim suffered three
stab wounds on the shoulder and one on the chest which pierced the left
lateral surface of the heart, causing instantaneous death. Dr. Lee furtherﬁ”f/

> The complete name of the victim.in this case is replaced with fictitious initials, in compliance with

Supreme Court Administrative Circular 83-2015.
Records, p. 1.

TSN, 9 February 2007, pp. 5-7.
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stated that the victim died in a prone position without any defensive

wounds.®
Version of the Defense

Accused-appellant denied robbing and killing the victim. He claimed
that on 5 September 2004, he was at Barangay Bato, Nabua, Albay, and was
working as a caller in a bingo game at an amusement park where he had
been employed since 2003. The manager prohibited workers from leaving
the grounds during work hours. Further, he denied knowing the victim and
Gloriana.’

The Regional Trial Court’s Ruling

In its decision, the RTC found accused-appellant guilty of robbery
with homicide. It ruled that the consistent, clear, and categorical statements
of Gloriana that it was accused-appellant who took the victim’s money and
then stabbed him deserve full faith and credence. The trial court added that
the testimony of Gloriana was corroborated by Dr. Lee. It declared that in
the face of the positive identification of accused-appellant by the prosecution
witness, the defense of denial and alibi must fail. The RTC opined that
accused-appellant did not present any witness to strengthen his defense of
alibi and that it was not shown that it was physically impossible for him to
be present in Sorsogon City, on 5 September 2004. The fallo reads:

WHEREFORE, the Court finds accused Benjamin Domasig @
Mando/Pilikitot, GUILTY beyond reasonable doubt of the crime of
robbery with homicide defined and penalized under Article 294, paragraph
1 of the Revised Penal Code in relation to Article 63 paragraph 1 thereof
and hereby sentences him to suffer the penalty of reclusion perpetua.

He is further ordered to indemnify the heirs of [AAA] the amounts
of Php50,000.00 as civil indemnity and Php50,000.00 as moral damages.

The Warden of the Bureau of Jail Management and Penology,
Sorsogon City District Jail is hereby ordered to bring the accused to the
National Penitentiary in Muntinlupa City to serve his sentence and to
inform this Court of his compliance thereof. *°

Aggrieved, aCCused-appellant appealed before the CA. M

® TSN, 9 July 2007, pp. 3-11.
TSN, 25.January 2012, pp. 3-7.
' Records, p. 199. ’
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The Court of Appeals Ruling

In its decision, the CA affirmed the conviction of accused-appellant. It -
held that Gloriana’s testimony was not affected by his inconsistent
statements regarding the number of times accused-appellant stabbed the
victim because he testified before the trial court more than two (2) years
after the incident. The appellate court lent credence to Gloriana’s testimony
that the area where the victim was sleeping was well-lit, enabling him to see
clearly the crime as it unfolded; and that the victim and accused-appellant
were friends, thereby substantiating his claim that even if accused-
appellant’s back was against him, he could identify the latter because of a
tattoo on his right arm. It disposed of the case in this wise:

WHEREFORE, premises considered, the instant appeal is hereby
DENIED. The Decision dated September 20, 2013 of the Regional Trial
Court, Branch 51, Sorsogon City is AFFIRMED with MODIFICATION
in that all the amounts of damages awarded are subject to interest at the
legal rate of 6% per annum, to be reckoned from the date of finality of this
judgment until fully paid."'

Hence, this appeal.
ISSUE

WHETHER THE GUILT OF ACCUSED-APPELLANT FOR
ROBBERY WITH HOMICIDE HAS BEEN PROVEN
BEYOND REASONABLE DOUBT.

Accused-appellant argues that Gloriana made contradictory statements
regarding the name of the perpetrator. On one hand, he identified him as
“Mando” while his sworn statement revealed that he gave the full name of
the accused-appellant; that Gloriana’s attention was not focused on the
stabbing incident because he was answering the call of nature at that time;
that Gloriana was around six to eight meters away from the incident; and
that Gloriana failed to describe the clothing or any other striking feature of
accused-appellant for purposes of identification.

THE COURT’S RULING

Robbery with homicide qualifies when a homicide is committed either
by reason or on occasion of the robbery. In charging robbery with homicide,
the onus probandi is to establish: (a) the taking of personal property with the

use of violence or intimidation against a person; (b) the property belongs to ﬂ?l

""" Rollo, p. 14.
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another; (c) the taking is characterized with animus lucrandi or with intent to
gain; and (d) on the occasion or by reason of the robbery, the crime of
homicide, which is used in the generic sense, was committed.’? A conviction
requires that robbery is the main purpose and the killing is merely incidental
to the robbery. The intent to rob must precede the taking of human life, but
the killing may occur before, during or after the robbery."

First, in order to sustain a conviction for the crime of robbery with
homicide, it is necessary that the robbery itself be proven as conclusively as
any other essential element of the crime.'® In order for the crime of robbery
with homicide to exist, it must be established that a robbery has actually
taken place and that, as a consequence or on the occasion of robbery, a
homicide be committed."

For robbery to apply, there must be taking of personal property
belonging to another, with intent to gain, by means of violence against or
intimidation of any person or by using force upon things.'® In this case, the
testimony of Gloriana was offered to prove that robbery was committed. A
closer look at the testimony of Gloriana, however, failed to convince us that
indeed robbery had taken place:

[Court]: After buying bottles what happened?

[Gloriana]: Late in the evening of that day, this Black Jack was sleeping
in his pushcart.

And what is the real name of this Black Jack you have just mentioned?
Only Black Jack, I call him Black Jack.

This Black Jack is the victim in this case?
Yes, Ma’am.

Can you tell us where was Black Jack in the evening of September S,
20047 :
Inside his pushcart.

What was he doing inside his pushcart?
He was sleeping.

Where was the pushcart located?
The pushcart was in front of the City Mart.

You saw Black Jack at that time?

Yes, Ma’am. M

12 People v. Beriber, 693 Phil. 629, 640-641 (2012).
B People v. Palma, 754 Phil. 371, 378 (2015).

Y People v. Orias, 636 Phil. 427, 442 (2010).

" People v. Abundo, 402 Phil. 616, 636 (2001).

'8 People v. Obedo, 451 Phil. 529, 538 (2003).
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What were you doing at that time?
I was answering the call of nature.

Then what happened?
1 did not come out of my place because I was afraid.

What are you afraid of?
I was afraid because I saw Mando stabbed Black Jack.

Before answering the call of nature, was the victim already stabbed?
When I was about to come out, I saw Mando stabbing Black Jack.

A - S e R &

[Prosecutor Zacarias]: Where did you have your call of nature?
A: Under the bridge.

Q: After answering the call of nature, what did you do next?
A: 1 came out of the cover.

[Court]: Can you see people in the street if you were out of the street?
A: Yes, Your Honor and at that time [ was about to climb over the bridge.

Q: And then you saw this accused Mando?
A: Yes, Your Honor.

[Prosecutor Zacarias|: What did you see after climbing over the
bridge?
A: I saw Mando holding an ice pick.

Q: What was he doing then?
A: (witness was in the act of stabbing)

Stabbing whom?
Stabbing Black Jack.

How many times did you saw him stabbed Black Jack?
Five (5) times, Ma’am.

R ZR

[Court]: When you saw the accused stabbed Black Jack, what did you do?
A: Iran for cover, Your Honor.

Q: Where did you run for cover?
A: The same place where I had my call of nature.

[Prosecutor Zacarias]: You did not go out of the bridge that night?
: Until morning.

: You mean to say, you spent the night under the bridge?
: Yes, Ma’am.

in this case?
. Because of the P300.00.

. What is the P300.00 you are referring to?

A

Q

A

Q: Now, do you know of any reason why the accused stabbed the victim
A

Q

A: It was the money earned by Black Jack that day: q
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Where did he keep the money?
Inside a container.

In a plastic container?
Yes, Ma’am.

This plastic container is with him?
Yes, Ma’am.!” x x x (emphases supplied)

R 2R 2R

From the above testimony, it can be inferred that Gloriana merely saw
accused-appellant stab the victim. He did not see accused-appellant taking
the £300.00 which the victim allegedly had. Moreover, that the victim had
P300.00 in his possession at the time of the incident was based solely on
Gloriana’s declaration that the victim kept his earnings in a plastic container
which he then placed in the cart. When the victim’s body was found the next
morning, the B300.00 was gone. Even assuming that the victim had £300.00
in his possession when he was assaulted, it is not impossible that someone
other than accused-appellant took the money. Based on his testimony,
Gloriana merely presumed that the victim was killed because of the £300.00
he supposedly had in his possession. Thus, it appears that Gloriana had no
personal knowledge that the victim was robbed. The element of taking, as
well as the existence of the money alleged to have been lost and stolen by
accused-appellant, was not adequately established.

It is, therefore, clear from the foregoing that the evidence presented to
prove the robbery aspect of the special complex crime of robbery with
homicide, does not show that robbery had actually been committed. |

In addition, assuming that robbery indeed took place, the prosecution
must establish with certitude that the killing was a mere incident to the
robbery, the latter being the perpetrator’s main purpose and objective. It is
not enough to suppose that the purpose of the author of the homicide was to -
rob; a mere presumption of such fact is not sufficient.'® Stated different in a
conviction requires certitude that the robbery is the main purpose, and the
objective of the malefactor and the killing is merely incidental to the
robbery. The intent to rob must precede the taking of human life but the
killing may occur before, during or after the robbery."” What is crucial for a
conviction for the crime of robbery with homicide is for the prosecution to
firmly establish the offender’s intent to take personal property before the
killing, regardless of the time when the homicide is actually carried out.?’ In -
this case, there was no showing of accused-appellant’s intention, determined -
by his acts prior to, contemporaneous with, and subsequent to the
commission of the crime, to commit robbery.?' No shred of evidence is on W

"7 TSN, 9 February 2007, pp. 5-7.

'*  People v. Algarme, 598 Phil. 423, 450 (2009).
' Id. at 446.

People v. Canlas, 423 Phil. 665, 684 (2001).
People v. Algarme, supranote 18.
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record that could support the conclusion that accused-appellant’s primary
motive was to rob the victim and that he was able to accomplish it.”*> Mere
speculation and probabilities cannot substitute for proof required in
establishing the guilt of an accused beyond reasonable doubt.”> Where the
evidence does not conclusively prove the robbery, the killing of the victim
would be classified either as a simple homicide or murder, depending upon
the absence or presence of any qualifying circumstance, and not the crime of
robbery with homicide.?*

Gloriana, however, clearly and positively testified that accused-
appellant stabbed the victim several times which resulted in his death. His
testimony was corroborated by the findings of Dr. Lee. Positive
identification where categorical and consistent and without any showing of
ill motive on the part of the eyewitness testifying on the matter prevails over
a denial which, if not substantiated by clear and convincing evidence, is
negative and self-serving evidence undeserving of weight in law. They
cannot be given greater evidentiary value over the testimony of credible
witnesses who testify on affirmative matters.” It is worthy to note that
accused-appellant’s alibi that he was working at an amusement park at the
time of the incident could have been easily proven by the testimonies of his
manager and co-employees who would have seen him on that date,
considering that he was allegedly the caller in a bingo game and his presence
or absence would be surely noticeable. Accused-appellant, however, failed
to present any proof which would have substantiated his alibi.

Finally, the Court recognizes that the information charged accused-
appellant with the crime robbery with homicide. The established rule,
however, is that the nature and character of the crime charged are
determined not by the given designation of the specific crime but by the
facts alleged in the information.”® In this case, all the elements relevant to
the killing and the taking of property were properly stated in the information
but the specific crime committed should be correctly made. The information
failed to allege any circumstance which would qualify the victim’s killing to
murder. Thus, accused-appellant should be held liable only for the crime of
homicide.

Penalty and award of damages

The Court downgrades accused-appellant’s conviction for the crime of
homicide. Consequently, accused-appellant is instead meted with the penalty
of imprisonment with an indeterminate period of six (6) years and one (1) M

People v. Canlas, supra note 20.

2 1d. at 684-685.

** " People v. Orias, supra note 14.

¥ People v. Caisip, 352 Phil. 1058, 1065.

* Espino v. People, 713 Phil. 377, 384 (2013).
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day of prision mayor, as minimum, to seventeen (17) years of reclusion
temporal, as maximum, with all the concomitant accessory penalties.

Further, in line with prevailing jurisprudence,”’ accused-appellant
should pay the heirs of the victim civil indemnity amounting to £50,000.00
and moral damages in the amount of £50,000.00.

WHEREFORE, the appeal is PARTIALLY GRANTED. The
18 September 2014 Decision of the Court of Appeals in CA-G.R. CR-HC
No. 06489 is SET ASIDE. Accused-appellant Benjamin Domasig a.k.a.
“Mando” or “Pilikitot” is found GUILTY beyond reasonable doubt of the
crime of HOMICIDE for the killing of AAA and is hereby sentenced to
suffer the penalty of six (6) years and one (1) day of prision mayor, as
minimum, to seventeen (17) years of reclusion temporal, as maximum. He is
ordered to pay the heirs of AAA the amount of B50,000.00 as civil
indemnity and £50,000.00 as moral damages.

All monetary awards shall earn interest at the rate of six percent (6%)
per annum from the date of finality of this Decision until fully paid.

SO ORDERED.

S L . MARTIRES
. Associate Justice

WE CONCUR:

PRESBITER(/J. VELASCO, JR.
Assgciate Justice
hairperson

" People v. Jugueta, 783 Phil. 806, 852 (2016).
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Division Chairperson’s Attestation, I certify that the conclusions in the
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