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DECISION
DEL CASTILLO, J.:

This Petition for Review on Certiorari' assails the Decision” dated May 30,
2013 of the Court of Appeals (CA) in CA-G.R. SP No. 118068 that reversed the
Decisions of the National Labor Relations Commission (NLRC) and the Labor
Arbiter and declared that Danilo Oliveros, Jojit Besa, Amel Sabal, Camilo
Oliveros, Robert Nario, Frederick Catig, Ricardo Ontalan, Ruben Delgado,
Segundo Labosta, Exequiel Oliveria, Oscar Tirol and Romeo Trinidad
(respondents) are regular employees of petitioner Herma Shipyard, Inc. (Herma

Shipyard). %M

' Rollo, pp. 3-58.

CA rollo, Vol. 1, pp. 480-493; penned by Associate Justice Socorro B. Inting and concurred in by Associate
Justices Jose C. Reyes, Jr. and Mario V. Lopez,
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Factual Aniccederis

Herma Shipyard is 2 domestic corporation engaged in the business of
shipbuilding and repair, The respondents were its employees occupying various
positions such as welder, leadman, pipe fitter, laborer, helper, ete.

On June 17, 2009, the respoundents filed before the Regional Arbitration
Branch I, San Femando City, Pampanga a Complain® for illegal dismissal,
regularization, and non-payment of service incentive jeave pay with prayer for the
pavment of full backwages and attormey’s fees against petitioners. Respondents
alleged that they are Herma Shipyard’s regular employvees who have heen
continuously performing tasks usually necessary and desirable in its business. On
various dates, however, petitioners dismissed them from employment.

Respondents further alleged that as a condition to their continuous and
uninterrupted employment, petitioners made them sign employiment coniracts for
a fixed period ranging from one to four months to make it appear that they were
project-based employees, Per respondenis, petitioners resorted fo this schemne to
defeat their right to security of tenure, but in truth there was never a time when they
ceased working for Herma Shipyzrd due to expiration of project-based employment
centracts. in fact, if they were indeed project employees, petitioners should have
ceported to the Department of Labor and TEmployment (DOLE) the completion of
such project. But petitioners have never submirted such report to the DOLE.

For their defense, petitioners argued that respondents were 18 project-based
employees in its shipbuilding projects and that the specific project for which they
were hirect had alrcady been completed. In support thereof, Herma Shipyard
presented contracts of employment, some of which are written in the vernacular
and denominated as Kasunchiang Paglilingkod (Pang-Provekiong Kawani)."

Ruling of the Labor Arbiter

[}

On May 24, 2010, the Labor Arbiter rendered a Decision” dismissing
respondents’ Complaini. The Labor Arbiter held that respondents were project-
based employees whose services were validly terminated upon the completion of
the specific work for which they were individually hired. The dispositive portion
of the Labor Arbiter’s Decision reads:

WHEREFORE, premises considered, lat the Instant complaint be, as it is
hareby ORDERFED dismussed for lack of merdt, /4

Records, pp. 142,
Rollo, pp. 1 16-143,

Records, pp. 109-119; penned by {Labor Aibiter Revinaldo V. Abdon.
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Decision

All the money claims as well as moral and exemplary damages and
attomey’s fees raised by the complainants in their complaint are likewise
DENIED for lack of merit.

SO ORDERED.”
Respondents thus appeale to the NLRC.
Ruding of the Nutional Labor Relations Conunission

On September 7, 2010, the NLRC rendered its Decision’ denying
respondents’ appeal and affirming /n fofo the Decision of the Labor Arbiter, It
sustained the finding of the Labor Arbifer that based on their employment
contracts, respondents were project-based employees hired to do a particular
project for a specitic period of time.

Respondents moved for reconsideration but the NLLRC denied their Motion
for Reconsideration® in its November 11, 2010 Resolution.”

Unfazed, respondents filed a Petition for Certiorari 0 before the CA
imputing grave abuse of discretion amounting to lack or excess of jurisdiction on
the part of the labor tribunals in finding that they were project-based employees
and in not awarding them service incentive leaves, Respondents contended that
the labor tribunals grievously erred in relying on the project employment contracts
which were for a uniform duration of one month. They argued that if it were true
that they were project-based employees, the duration of their employment should
have coincided with the completion of the project for which they were hired and
not for a uniform peried of one month.

Ruling of the Court of Appeais

On May 30, 2013, the CA rendered its assailed Decision’' granting
respondents’ Petition for Certiorari and setting aside the labor tribunals’
Decisions. It held that even if the contracts of employment indicated that
respondents were hired as project-based worlkers, their employment status have
become regular since: they were performing tasks that are necessary, desirable,
and vital to the operation of petiticners’ business; petitioners failed to present
proof that respondents were hired for a specific period or that their emplovment 2l

O 1d.at118-119.

ld. at 164-172; penced by Commissioner Napoleon M. Msenese and concurred in by Presiding
Commissioner Raul T. Aguino and Commissioner Teresita 12, Castillon-Lora.

* Id.at182-187.

Id, at 196-197.

' CA rollo, Yol. I, pp. 9-13,

" Id. at 480-493.
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was coterminous with a specific preject; it is not clear from the contracts of
employment presented that the compietion or termination of the project or
undertaking was already determined at the time petitioners engaged the services
of respondents; respondents were made to wori not enly in one project but also
in different projects and were assigned to different departments of Herma
Shipyard; respondents were repeatedly and successively rehired as employees of
Herma Shipyard; except with regard to respondents’ last employment, petitioners
failed to present proof that they reported to the nearest public employment cffice
the termination of respondents’ previous employment or every time a project or a
phase thereof had been completed; and, petitioners failed to file as many reporis
of termination as there were shipbuitding and repair projects actually completed.
The CA concluded that the project employment contracts were indeed used as a
device to circumnvent respondents’ right to security of tenure. The fillo of the
assailed CA Decision reads:

WHEREFORE, the instant petition for certiorari is GRANTED. The
assailed decision and resolution of the respondent National Labor Relations
Conunission are REVERSED and SET ASIDE, and a new judgment is hereby
rendered holding petitioners as regular employess and declaring their dismissal
as illegal. Accordingly, private respondents are hereby ordered to REINSTATE
petitioners to their former employment. Should reinstatement be not possible due
to strained relations, private respondenis arve ordered to pay petitioners thelr
separation pay equivalent to ong-month pay or one-hat~month pay for every vear
of service, whichever is higher, with fitll backwages computed from the time of
dismissal un to the finality of the decision. For this purpose, the case is hereby
REMANDELD to the respondent Mi.RC for the computation of the amounts due
petitioners. '

SO ORDERED."?

(L 5 . o 1 B M 3
Petitioners moved for reconsideration. In a Resolution"” dated August 30,
2013, however, the CA denied their Motion for Reconsideration.'™

Hence, this Petition for Review on Certiorari assalling the May 36, 2013
Decision and August 30, 2013 Resclution of the CA. Petitioners anchor their
Petition on the following arguments:

A
PREVAILING JURISPRUDENCE DICTATES THAT RESPONDENTS ARE
NOT REGULAR EMPLOYEES OF PETITIONER [MERMA SHIPYARDI.
THEY ARE PROJECT EMPLOYEDS WHOSE TERMS OF EMPLOYMENT
WERE VALIDLY TERMINATED UPON THE EXPIRATION OF THE

TERM OF THEIR PROJECT EMPLOYMENT CONTRACTS W//

Bd at492. ,
1d. at 1030-1031.
T ld, at 804554,
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.
THE ASSAILED DECISION AND ASSAILED RESOLUTION RULED ON
ISSUES WHICH WERE NEITHER DISPUTED IN RESPONDENTS’
PETITION FOR CERTIORARI NOR RAISED IN THE DECISION OF THE
HONORABLE [NLRC].

.
AS BORNE BY THE PROJECT EMPLOYMENT CONTRACTS OF
RESPONDENTS AND TERMINATION REPORTS SUBMITTED TO THE
DEPARTMENT OF LABOR AND EMPLOYMENT, RESPONDENTS ARE
UNDOUBTEDLY PROJECT EMPLOYEES OF PETITIONER [HERMA
SHIPYARD].

D
THE HONORABLE COURT OF APPEALS FAILEDD TO CONSIDER THAT
RESPONDENTS" PETITION FOR CERTIORARI DID NOT RAISE AS AN
ISSUE THE ACTS COMMITTED BY THE HONORABLE [NLRC] WHICH
AMOUNTED TO GRAVE ABUSE OF DISCRETION AMOUNTING TO
LACK OR EXCESS OF JURISDICTION.,

E
BY VIRTUE OF THE DOCTRINE OF SEPARATE JURIDICAL
PERSONALITY, PETITIONER ESGUERRA SHOULD NOT BE HELD
LIABLE IN THE INSTANT LABOR COMPLAINT.

F
THE HONORABLE COURT OF APPEALS FAILED TO GIVE WEIGHT
AND RESPECT TO THE FACTUAL FINDINGS OF THE HONORABLE
NATIONAL LABOR RELATIONS COMMISSION AND THE
HONORABLE LABOR ARBITER.

G
THE HONORABLE COURT OF APPEALS DID NOT ACQUIRE
JURISDICTION OVER THE INSTANT CASE AS THE HONORABLE
NLRC’S DECISION AND RESOLUTION ALREADY BECAME
EXECUTORY CONSIDERING THAT RESPONDENTS’ PETITION FOR
CERTIORARI WAS FILED BEYOND THE REGLEMENTARY PERIOD
PRESCRIBED BY THE RULES."?

Petitioners contend, among others, that necessity and desirability of
respondents’ services in Herma Shipyard’s business are not the only factors to be
considered in determining the nature of respondents’ employment. They assert
that the CA should have also taken info consideration the contracts of employment
signed by the respondents apprising them of the fact that their services were
engaged for a particular project only and that their employment was coterminous
therewith.  The authenticity and genuineness of said contracts, according to
petitioners, were never disputed by the respondents during the pendency of the
case before the labor tribunals. It was only in their Comment'® to the instant

' Rollo, pp. 1078-1079.
' 1d. at 1022-1028. -
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Petition that respondents disavow said contracts of employment for allegedly
being fictitious.

Petitioners aver that the CA also ered in ruling that the duration of
respondents’ employment depends upor: a progress accomplishment as paragraph
10 of the employment contract readily shows that the same is dependent upon the
completion of the project indicated therein.

With regard to the repeated rehiring of the respondents, petitioners insist
that the same wili not result in respondents becoming regular employees because
length of service does not determine employment status. ‘What is controlling of
project-based employment is whether the employment has been fixed for a
specific project or undertaking, its completion having been determined and made
known to the employees at the time of their engagement. Thus, regardless of the
number of projects for which respondents had been repeatediy hired, they
remained project-based ernplovees because their engagements were limited to a
particular project only. Petitioners emphasize that Herma Shipyard merely accepts
contracts for shipbuilding and for repair of vessels. It is not engaged in the
continuous production of vessels for sale which would necessitate the hiring of a
large number of permanent emplovees,

Respondents, for their part, deny having worked for a specific project or
undertaling. They insist that the employment coniracts presented by petitioners
purportzdly showing that they were project-based employees are fictitious

esigned to circumvent the law. In any case, said contracts are not valid project
employment contracts because the completion of the project had not been
determined therein or at the time of their engagement. In fact, the duration of their
contracts with Herma Shipyard may be extended as needed for the completion of
various projects and not for a definite duration. And even assuming that they were
previously hired as project employees, their employment ceased to be coterminous
with a specific project and became regular after they were repeatedly rehired by
the petitioners for various projects.

Our Ruling
The Petition is impressed with merit.

At the outset, the issue of whether petitioners were projeci-based
employees 1s a guestion of fact that, generally, cannot be passed and ruled upoen by
this Court in a petition for review on certiorari filed under Rule 45 of the Rules of
Court. It is settled that the jurisdiction of this Court in a Rule 45 petition is
generally limited to reviewing errors of law. Nevertheless, in view of the /7
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opposing views of the tribunals below, this Court shall take cognizance of and
resolve the factual issues involved in this case."”

Who are project-based employees?

A project employee under Article 280 (now Article 294)'® of the Labor
Code, as amended, is one whose employment has been fixed for a specific project
or undertaking, the completion or termination of which has been determined at the
time of the engagement of the employee. Thus:

Art, 280, Regular and Casual Employment. — The provisions of written
agreement 10 the contrary notwithstanding and regardless of the oral agreement
of the parties, an employiment shali be deemed 1o be regular where the employee
has been engaged to perform activities which are usually necessary or desirable
in the usual business or trade of the employer, except where the employment has
been fixed for a specific project or undertaking the completion or termination
of which has been determined at the time of the etzgagemem‘ af the employee or
where the work or service to be performed is seasonal in nature and the
cmployment is for the duration of the season,

x x X X (Emphasis supplied)

The services of project-based employees are co-terminous with the project
and may be terminated upon the e,nd or completion of the project or a phase
thereof for which they were hired.'” The principal test in determining whether
particular employees were engaged as project-based employees, as distinguished
from regular employees, is whether they were assigned to carry out a specific
project or undertaking, the duration and scope of whlcb was specified at, and made
known to them, at the time of their engagement.”’ It is crucial that the employees
were informed of their status as project employees at the time of hiring and that
the period of their employment must be lmowiﬂgly and voluntarily agreed upon by
the parties, without any force, duress, or improper pressure being brought to bear
upen the employees or any other circumstances vitiating their consent.”

Respondenis knowingly and voluntarily ‘
entered into and signed the projecﬁ-% A

" Dohle-Philman Manning Agency, Inc. v. Heirs of Andres . Gazzingan, G.R. No, 199568, June 17, 2015,

759 SCRA 209, 224-225.

The provisions of the Labor Code had been renumbered due to the taking effest of Republic Act No, 10151

entitled AN ACT ALLOWING THE EMPLOYMENT OF WNIGHT WQRKERS, THERERY

REPEALING ARTICLES 130 AND 131 OF THE LABOR CODE,

¥ ALU-TUCP v. National Labor Relations Commissian, 304 Phil. 844, 850 (1994),

0 ALU-TUCP v. National Labor Relations Commissions, id. at 851; Tomas Lao Construction v. Nationgl
Labor Relations Commission, 344 Phil. 268, 278 (19973 Jamics v. National Labor Relations Commission,
G.R. No. 159350, March 9, 2016; Pusos v. Philippine National Construction Corporation, 713 Phil. 416,
433 (2013).

“ Jamias v. National Labor Relations Commizsion, id.
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based employment contracis.

The records of this case reveal that for each and every project respondents
were hired, they were adequately informed of their employment status as project-
based employees at least at the time they signed their employment contract. They
were fully apprised of the nature and scope of their work whenever they affixed
their signature to their employment contract. Their contracts of employment
(mostly written in the vemacular) provide in no uncertain terms that they were
hired as project-based employees whose services are coterminous with the
completion of the specific task indicated therein, Al their contracts of
employment state clearly the date of the commencement of the speciﬁc task and
the expected completion date thereof. They also contain g provision expressly
stating that respondents’ employment shall end upon the arrival of the target
completion date or upon the completion of such project. Except for the underlined
portions, the contracts of employment read:

KASUNDUAN NG PAGLILINGK(QD
(PANG-PROYEKTONG KAWANI)

PARA SA KAALAMAN NG LAHAT:
ALAMIN NG LAHAT NA:

HERMA SHIPYARD, INC,, isang Korporasyor na itinatag at nananatili sa

ilalim ng batas np Pilipinps at may tanggapan sa Herma Industrin! Complex,
Mariveles, Bataan na kinakstawan [ni] EDUARDO S, CARANCIO ay
makikilaia bilang KUMPANYA;

OLIVEROS, CAMILO IBANEZ, sapat ang gulang, Pilipino, may asawa/walang

asawa na tubong . nanimirahan sa BASECO Countrv Agwawan
Mariveles, Bataan dito .4y niakikilala  bilang PANG-PROYEKT OT\(J
KAWANI;

NAGSASAYSAY NA:
NA, ang Kurpanya ay nangangailangen ng paglilingkod ng isang Ship Fitter
Class A sa pammhlmng panahon at bilang pang suporla sa paggawa at
pagsasaayos ng proyekto para sa MT Masinop.

NA, ang PANG-PROYEKTONG KAWANI ay na'gpapanayag ng kanyang

kakayahan at kagustuhang i,,.l),d“cl ang prayektong intaalek ag KUMPANYA at

hardmg tuparin ang nasabing Gawain sa KUMPANYA sa ilalim ng sumusunod
a kondisyon;

Bilang pagkilala sa mga nasabing batayan, ang mge kinauukulang partido ay

nagkakasundo at nagtatakda ng mga sumusunod:

1) Ang KUMPANYA oy pumapgyag na bayaran ang serbisye ng
PANG-PROYEKTONG KAWANT bilang isang Ship Fitter Class A
sa nosabing proyekio simule 4712009 hqnggang 4302009 o sa
sandaling maiapos ang nasabm_ gawain o anymang fﬂaizawz Rifo
kung suen slya ay inupahan ¢ kung sean ang kanyany serbisyo ay
kaflangen at ang PANG-PROYEKXTONG XAWANI qy sumasang- M
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ayon. Ang mga gawaing nabanggit sa kasundusng ite ay hindi
pangkaraniwang ginagawq ng KUMPANYA kundi para lamang sa
itinakdang panahon o hanggang matapos ang nasabing proyekio;

2)  Ang KUMPANYA ay may karapatan na pawalang bisa o kanselahin
ang kasunduang ito anomang oras kung mapatutunayan na ang
PANG-PROYEKTONG KAWANI ay walang kakayshan na gawin
ang naturang gawain kung saan siya ay inupahan nang naaayon sa
pamantayan o sa kagustuhan ng KUMPANYA o sa anumang dahilan
na nasayon sa batas, Pasama na rito ang paglabag ng PANG-
PROYEKTONG KAWANI sa mga alituntunin ng KUMPANYA,;

3) Ang PANG-PROYEKTONG KAWANI ay sumasang-ayon na
gampanan ang mga gawaing ito para sa KUMPANYA buong
katapatan at husay;

4)  Ang PANG-PROYEKTONG KAWANI ay magtrairabaho ng walong
(8) oras sa bawat araw ng trabaho ayon sa oras na itinakda ng
KUMPANYA at siya ay babayaran ng £405 (B397.00/basic + 8/ecola)
bawat araw at ito ay kanyang matatanggap tuwing ika-labinlimang
araw at katapusan ng buwan na kanyang ipinagtrabaho. Ang PANG-
PROYEKTONG KAWANI ay hindi babayaran sa mga araw na hindi
siya pumasok sa trabaho sa KUMPANYA;

5)  Labat ng kaalaman o impormasyon na maaaring mabatid ng PANG-
PROYEKTONG KAWANI habang siya ay may kaugnayan sa
KUMPANYA ay iingatan niya at hindi maaaring gamitin, ipasipi o
ipaalam sa kaninuman ng walang kaukulang pahintulot lalo na kung
ito ay magaring makapinsala sa KUMPANYA;

6) Ang PANG-PROYEKTONG KAWANI ay nangangako na ibibigay
ang kanyang panahon at buong kakayahan para sa kapakanan ng
KUMPANYA, tutugon sz lahat ng alituntunin ng KUMPANYA,
susunod sa utos ng mga namumuno ha naaayon sa batas, at
tatanggapin ang pananagutan sa labat ng kanyang mga galaw na
maaaring makapinsala o makasakit sa kapwa kawani at sa ari-arian ng
KUMPANYA, ganun din ang kapakanan at ari-arian ng ibang tao;

7y Nababatid at nauunawaan ng bawai partido sa kasunduang ito na
ang PANG-PROYEKTO KAWANI ay hindi maituturing na
pampirmihan or “reguiar” ng kawani ano man af geano man
kawggal ang kanyarg paglingkod sa Kumpanya. Sa ganjiong
kadghilanan, ang PANG-PROYEKTO KAWANI ay hindi tatanggap
rg karaniwang benepisyo na ipinagkakalook sa pampirmihan o
“regular” na kawani; kavulod ng bongyses, medical insurgnee, at
retirement benefits, maiivpar: sa ilang berepisyo na pinagkakaloob ng
batas,

8)  Sa pagtupad ng mga nasabing gawa, nalalaman at inaasahan ng
PANG-PROYEKTONG KAWANI ang ilang kaakibat na peligro sa
maayos na pagganep ng naturang mga gawa,  Alam ng PANG-
PROYEKTONG KAWANI na ang KUMPANYA ay walang
kinalaman sa bagay na ito at hindi dapat panagutin ukol dito; % W
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9) Ang lahat ng mga nakasaad at nasusulat na mga kondisyon sa
kasunduang ito ay nauunawaan  at naiintindiban ng PANG-
PROYEKTONG KAWANI;

10) Ang kasunduang ito ay maaaring palawigin ng mas mahabang
panahon na maaaring kailanganin para sa matagumpay na paglaiapos
ng mga gawa o proyektong ninagkasunduan;

BILANG SAKSI sa kasundang ito, ang mga pdmuo ay humagda ngayong ika-{
ng Abril 2009 sa Mariveles, Bataan, Pilipinas:™ (Emphases supplied)

There is no indication that respﬁndents were coerced into signing their
employment contracts or that they affixed their signature thereto against their witl.
While they claim that they signed thc said contracts in order to secure continiious
employment, they have not, however, presented sutficient evidence to support the
same other than their bare allegations. It is seftled that “[c]ontracts for project
employment are valid un der the law.”®  Thus, in Jamias v. National Labor
Relations Commission,”" this Court upheld the project employment contracts
which were knowingly and voluntarily signed by the employees for warit of proof
that the employers employed force, intimidation, or {raudulently manipulated
them into signing the same. Similarly in this case, by voluntarily entering into the
aforementioned project employment contracts, respondents are deemed to have
understood that their employment is coterminous with the particular project
indicated therein, Th*y cannot expect to be employed continuously beyond the
completion of such project because a project employment terminates as soon as it
is completed. '

Performance by projeci-based
employees  of tasks  necessary and
desirable io the wusual business
operation of the employer will not
automatically  result  in  their
regularizaticn.

In disregarding the project employment contracts and ruling that
respondenis are regular employees, the CA took into consideration that
respondents were performing tasks necessary and desirable to the business
operation of Herma Shipyard and that they were repeatedly hired. Thus:

[lit is significant o note that even if the contract of employment indicates that

[respondents| were hired as project workers, they are still considered repular

employees on the ground that as welder, ship fitter, pipe fitter, expediter and

helper, [respondents’] services are all necessary, desirable and vital to the

operation of the ship building and repair business of [petitioners]. A confirmation %M
/

5

3
4

Records, pp. 26-27.
Yiltav. National Labor Relations Commission, 348 Phil. 116, 141 (1998),
Supra note 20,

N2 Sy
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of the necessity and desirability of their services is the fact that [respondents]
were continually and successively assigned to the different projects of private
respondents even after the completion of a particular project to which they were
previously assigned. On this score, it cannot be denied that petitioners were
regular employess.

It is settled, however, that project-based employees may ar may not be
performing tasks usually necessary or desirable in the usual business or trade of
the employer. The fact that the job is usually necessary or desirable in the
business operation of the employer does not automatically imply regular
employment; neither does it impair the vahdlt) of the project employment contract
stipulating a fixed duration of employment % As this Court held in ALU-TUCP v.
National Labar Relations Commission:”

In the realm of business and industry, we note that ‘project’ could refer to
one or the other of at least two (2) distinguishable types of activities. Firstly, a
project could refer to a particular job or undertaking that is within the regular or
usual business of the emaployer company, but which is distinct and separate, and
identifiable as such, from the other undertakings of the company. Such job or
undertaking begins and ends at determined or determinable times. The typical
example of this first type of project is a particular construction job or project pf a
construction company. A construgtion company ordinarily carries out two or
more discrete identifiable construction projects: e.g., a twenty-five-storey hotel in
Makati; a residential condominium building in Baguio City; and a domestic air
terminal in Hoilo City. Employees who are hired for the carrying out of one of
these separate projects, the scope and duration of which has been determined and
made known to the employees at the time of employment, are properly treated as
‘project employees,” and their services may be lawfully terminated at completion
of the project.

The term ‘project’ could also refer to, secondly, a particular job or
undertaking that is not within the regular business of the corporation. Such a job
or undertaking must also be identifiably separate and distinct from the ordinary
or regular business operations of the employer. The job or undertaking also

begins and ends at determined or determinable times,” 28

Here, a meticulous examination of the contracts of employment reveals that
while the tasks assigned to the respondents were indeed necessary and desirable in
the usual business of Herma Shipyard, the same were distinct, separate, and
identifiable from the other projects or contract services. Below is the summary of
respondents’ employment contracts indicating the positions they held, the specitic
projects for which they were hired, and the duration or expected completion

thereof: v/ 4
/“%

¥ CA rollo, p. 485.

" Palomares v. National Labor Relations Commission, 343 Phil. 213, 223 (1997).
" Supra nate 19.

*  Id.at 851-852.
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Names Positions Projects Durations
1. Ricardo J. | Pipe Fitter MT Masinop (3/18/09-03/31/09”
Ontolan | Pipe Fitter 12mb_phase 3 (9/15/08-12/20/08°
Pipe Fitter 12mb/ Petrotrade 6 05/29/08-08/31/08°' ,
Pipe Fitter Alcem Calaca 04/29/08-completion™
Pipe Fitter Fhull 0102-phase 6 12/17/07-03/03/08™
Pipe Fitter Hull 0103 & Hull 0104- | 09/11/07-12/11/07
phase 1
2. Robert T.| Welder 6G MT Masinop 03/18/06-03/31/09™
Nario Welder 6G 12 mb/ Matikas/ 06/02/08-07/31/08*
Red Dragon
Welder 6G 22mb/ 12mb/ Galapagos/ 03/04/08-06/05/08"
Petrotrade 7/ Ma Oliva/
Solid Sur/ Hagonoy/
Banga Uno/Bigaa ,
Welder 6G Full 0102-phase 5 10/18/07-12/18/07°
3. Oscar  J. | Pipe Fitter Class B | Red Dragon (installation | 01/16/09-02/15/09"
Tirol of lube oil, diesel oil, air

compressed line,
freshwater cooling,
lavatory, sea water pipe
fine)

0

Pipe Fitter M Magino/MV Diana 06/27/08-completion’
e Petrotrade 7/Solid Gold | 02/08/08"-02/08/08"
4. Exequiel R, | Leadman [Zmb/Petrotrade 6 05/29/08-08/31/08"
Oliveria | Leadman Red Dragon 04/29/08-05/31/08™
Leadman Hull 0102-phase 6 12/01/07%
Leadman Hull 0102-phase 5 03/03/08%
Leadman Hull 0102-phase 4 09/11/07-11/30/07"
06/07/07-08/27/07*
5. Amel  S.| Leadman MT Masinop 03/18/09-03/3 1/%
Sabal

I

CA rollo, Vol. 1, p. 586.

Id. at 593 and 595.
Id. at 613.
Id. at 598.
Id. at 603 and 603.
1d, at 608 and 610.
Id. at 624 and 626.
Id. at 635.
Id. at 631.
Id. at 619.
Id. a3 639,
Id. at 643.
1d. at 648,
id. at 650.
Id, at 669.
Id. at671.
Id. atr 659.
Id. at 651.
Id. at 664,
Id. at 634.
Id. at 735.
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Names Positions Projects Durations
Leadman 12mb-phase 3 09/15/08"-12/20/08°"
Leadman 12mb/Peirotrade 6 05/29/08-08/31/08>>
Leadman 22mb/12mb/Galapagos’ | 03/04/08-06/05/08™
Petrotrade 7/ Ma Qlive/
Solid Sur/ Hagonoy/
Banga Uno/ Bigaa )
Leadman THull 0102-phase 6 12/01/2007%*-3/03/08™
Leadman Hull 0102-phase 5 09/11/07-11/30/07°°
Pipe Fitter Hull 0102-phass 4 06/13/07-09/04/077
e Hull 0102-phase 2 01/15/07-03/30/07°
Pipe Fitier Huil 0102 01 /0_8/07-compiclion59
Pipe Fittey Petro Trade /EUN HEE | 05/17/06-completion®
Pipe Fitter MT Angat 06/02/05°'-06/25/05%
Pipe Fitter M/T Pandi 12/08/04-completion®®
Pipe Fitier M/T Makisig 11/08/04-completion®
Pipe Fitler Petro Trade — 7 08/12/04%°-09/13/04%
6. Segundo Q. | ABS Welder 6G | MT Masirop 03/18/09-03/31/09°
Labosta, Jr. | ABS Welder 6G | 12mb-phase 3 09/26/08-12/20/08%
ABS Welder 6G | Petrotrade 6/12 mb 08/01/08-10/31/08%
ABS Welder 6G | Cagayan de Oro/ 06/01/08-07/31/68"
Petrotrade 6/ Plaridel
7. Jojit  A.| Leadman — ABS | MT Masinop 03/18/09-03/31/09"
Besa 6G .
Leadman —~ ABS | 12mb/Barge Kwan Sing/ | 01/16/09-03/14/09"
6G Solid Pearl ,
Leadman - ABS | 12mb-phase 3 10/10/08-12/20/087
6G
ABS Welder 6G | Hull 0102-phase 6 12/01/07-02/29/08™ |
| Pipe Welder | Hull 0102-phasc 4 | 06/07/07-08/29/07" %
— /’/
0 1d. at 730.
U d at 732
2oidoat 721,
3 Id. at 725,
*Id, at 716,
* 1d.at 718.
Boad et 711,
3 1d. at 706.
*1d. at 701.
¥ Id. at 699.
0 1d. ar 692.
°Id, at 688.
2 id. at 691,
8 1d, at 675.
“ id.ar683.
2 1d, at 679.
% 1d.at 682.
" 1d. at 747.
% 1d. at 742,
1d. at 753.
Z? Id. at 758.
o Id, at 823,
7 Id. at 770 and 825.
7 1d. at 797 and 799.
: Id. at 802.

id. at 787.
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Names Positions Projects Durations
Pipe Welder | Hull 0102-phase 4 06/01/07-08/27/07"
Pipe Fitter MT Matilde/M/Tug Mira | 08/07/06-completion’’
Pipe Fitter MT  Maranga/ MT | 04/ 15/06-completion’®
Masikap/ MT Maginoo/
Petro Trade 8
Pipe Fitter/Welder | MV ST Ezekiel Moreno | 03/01/06-completion””
Pipe Fitter MT Plaridel/Monalinda 11/03/05-completion™
95/Tug Boat Sea Lion
Pipe Fitter MT Angat/Banga Dos 05/31/05-06/30/05
Pipe Fitter M/T Makisig 11/08/04-completion®!
Pipe Fitter WU/T Baliuag Oceantique | 10/1 8/04-completion™
Petro Trade - 7
Pipe Fitter Petro Trade V/Guiguinto | 9/17/04-one montlv
completion™
Pipe Fitter 08/03/04-two months/
completion™
Pipe Fitter 07/63/04-on¢ monthy/
completion®’
8. Camilo I | Ship Fitter MT Masinop 04/01/09-04/30/09*
Oliveros Class A
Leadman Petrotrade 6/ Plaridel/ Red | 06/03/08-09/10/08%7
Diragon
ABS Welder 6G | Hull 0102/0103 01/15/08-completion®
Welder Hull 0102-phase 5 09/11/07-12/04/07
Welder Hull 0102-phase 4 06/06/07-08/28/07"
Welder Hult 0102-phase 3 04/12/07-06/12/07""
Welder Full 0102-phase 2 01/24/07-03/30/07"
Ship Welder 22 mb oit tanker (09/06/06-completion”
9. Romeo L | Helper Modernization project ~ | 01/24/7-01/28/07™
Trinidad paimting of prod'n bidg.
and overhead crane N
Laborer Pin Jig assembly, building | 09/10/)7-12/10/07"
table construction,
painting  of  ex-oxygen
% 1d. at §29.
7 1d. at 765,
7 1d. at 763.
g at 7.
%0 1d. at 819,
8 1d. at 815.
% 1d,at811.
B1d. at 775,
" 1d. at 807.
% 1d.at 792.
5 1d. a1 858,
7 1d. at 866.
% 1d. at 871,
¥ at 851,
" 1d. ar 839.
' Id. at 833.
2 1d. at 845,
1 Id. at 878.

Id. at 893,
Id. at 887,
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Names _ Positiens Projects Duratiens
A bldg, frabricaion  of
slipway railings
Laborer Ground level of main | 04/23/07-05/31/07°
entrance road & CHB wall
plastering/repair of
warehouse no 1 for
conversion to  training
bidg.
Elecirician/ Construction of 12/(),4/06~-compiction‘"7
Laborer launchway and perimeter
fence
10. Ruben  F. | Leadman ‘Red Dragon (water tight | 01/16/09-02/15/09
Delgado door installation, sofl
batch)
Leadman Red Dragon 10/13/08-12/20/08"
Leadman MV Ma. Diang 06/28/08-completion'
Ship Fitier Hull 6102-Phase 4 05/30/07-08/26/07""
Ship Fitter Thomas Cloma 12/03/07-completion' ™
Ship Fitter MYV Solid Jade/ 03/10/07-completion'*
Construction of New
Caisson Gate
Ship Fitter MT Hagonoy 02/01/07'%-
02/21/07'%
Ship Fitter MT Mabiuag 01/05/07-completion'®
Ship Fitter MT Ma Xenia 12/18/06'%7-1/07/07'%
11. Danilo L | Welder 3G & 4G | MT Hagonay/ 04/01/09-04/15/09™"
Oliveros MT Masinop/MT Matikas
Welder 3G & 4G | Hagonoy 03/20/09-03/31/09'"°
Welder 3G & 4G | 12mb-phase 3 09/25/08-12/20/08""!
Welder 12mb/Petrotrade 6 07/01/08-09/30/08' 2
Welder 3G & 4G | Hull 0102-phase 6 12/08/07-03/08/08'
Welder Hull 0102-phase 5 09/10/07-12/10/07'*
Welder | Hull 0102 12/19/06-comp1eﬁo%ﬂ%
|
. S
% 1d, at 883.
7 1d. at 898.
*#Id, at 927.
#1d. at 922.
% 1d, at 917.
1 1d. at 932.
192 1d. at 912.
™ 1d. at 936.
% 1d, at 907.
19 1d, at 909.
1% 14, at 902.
97 1d. at 942,
19814, at 944.
' 1d. at 965.
10 1d. a1 958.
HUid, at 971,
B2 OHd, at 953,
U3 id. at 976.

144
s

Id. at 247,
Id. at 981.
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Names Positions | _ Projects ___Durations

12. Frederick | Pipe Fitter Class C | MT Masinop | 02/06/09-02/28/09""°
C. Catig Pipe Fitter Class C | 12mb 01/08/09-01/31/09'7 N
Helper 12mb_phase 3 ()9/15/08-cmnpiaﬁora1 8

Helper i2mby/Petrotrade 6 05/29/08-08/3 1/()8? l:

Helper Hull 0162-phase 6 01/02/08-03/31/08""

Helper Hull 0102, Huil 0103, 10/01/07-12/31/07"2!

Hull 0104
Helper Hull 0103 phase 1 07/25/07-09/31/07'%

As shown above, respondents were hired for various projects which are
distinct, separate, and identifiable from each other. The CA thus erred in
immediately concluding that since respondents were performing tasks necessary,
desirable, and vital to Herma Shipyard’s business operation, they are regular
employees.

Repeated rehiring of praject employees
to different projects does not ipso facto
make them reguiar employees.

“[Tlhe repeated and successive rehiring [of respondents as project-based
employees] does not [also], by and of itself, qualify them as regular employees.
Case law states that length of service (through rehiring) is not the controlling
determinant of the employmient tenure [of project-based employees but, as earlier
mentioned], whether the employment has been fixed for a specific project or
undertaking, with its completion having been determined at the time of [their]
engagement.”'®  Stated otherwise, the rule that employees initiaily hired on a
temporary basis may become permanent employees by reason of their length of
service is not applicable to project-based employees. Our ruling in Villa v.
National Labor Relations Commission'™ is instructive on the matter, viz.:

Thus, the fact that petitioners worked for NSC under different project
employment contracts for several years cannot be made a basis to consider them
as regular employees, for they remain project employees regardless of the
number of projects in which they have worked. [Length of service is not the
controlling determinant of the employment tenure of g project employee. In the
case of Mercade Sr. v. NLRC, this Court ruled that the proviso in the second

paragraph of Article 280, providing that an employee who has served for at 1‘%/

"% 4d, at 1014,
"7 14, at 1020.
" d. at 1007,
7 d. at 997,
0 4. at 1002,
P1id, at 992,
1d, at 987,

0 Dacles v. Millenium Erectors Corporation, (.R. No. 200822, Iuly 8, 2015, 762 SCRA 420, 431.
"' Supra note 23 at 144-145,
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one year, shall be considered a regular employee, relates only to casual
employees and not to project employees.

The rationale for the inapplicability of this rule to project-based employees
was discussed in Dacles v. Millenium Erectors Corporation,'® to wit:

x x X While generally, length of service provides a fair yardstick for determining
when an employee initially hired on a tompomry basis becomes a permanent one,
entitled to the security and benefits of regularization, this standard will not be fair,
if applied to the construction industry because construction firms cannot
guarantee work and funding for its paymllm beyond the Jife of each project as
they have no control over the decisions and resources of project proporcnls or
owners. Thus, once the project is completed it would be unjust to require the
employer to maintain these employees in their payrell since this would be
tantamount to making the employee a privileged retainer who collects payment
from his employer for work not done, and amounts to labor coddling at the
expense of m.xndgemmt

Indeed, if we consider the nature of Herma Shipyard’s business, it is clear
that Herma Shipyard only hirgs workers when it has existing contracts for
shipbuilding and repair. Itisnotengagedin  the business of building vessels
for sale which would require it to continuously construct vessels for its inventory
and consequently hire a number of permanent employees. In Sandoval Shipyards,
Inc. v. National Labor Relations Commission'®’ where therein petitioner was
engaged in a similar kind of business, this Court opined that:

It is significant to note that the corporation does not construct vessels for
sale or otherwise which will demand contingous productions of ships and will
need permanent or regular workers. It merely aceepts contracts for shipbuilding
or {or repair of vessels from third parties and, only, on occasion when it has work
contract of this nature that it hires workers to do the job which, needless to say,
lasts only for less than a year or longer. 124

The Cbn‘lplﬁ‘tl()n of their work or pxo;ect aytomatically terminates their
employment, in which case, the employei is, under the law, only obliged to
render a report on the termination of the employment,

Hence, Herma Shipyard should be allowed “to reduce [its] work force into
a number suited for the remaining work to be done u upon the completion or
proximate accomplishment of [each particular] project.”™ As for respondents,
since they were assigned to a project or a phase thereof which begins and ends at%’/ﬂ

' Supra note 125.

0 1d, 21431432,

#7221 Phil, 360 (1985).

8 1d. at 364.

“* Villav. National Labor Relations Commission, supra note 23 at 141,
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determined or determinable times, their services were lawfully terminated upon
. A : +130
the completion of such project or phase thereof.

Moreover, our examination of the records revealed other circumstances that
convinge us that respondents were and remained project-based employees, albeit
repeatedly rehired. Contrary to their claim, respondents’ employment were
neither continuous and uninterrupted nor for a uniform period of one month; they
were intermittent with varying durations, as well as gaps ranging from a few days
to several weeks or months. These gaps coincide with the completion of a
particular project and the start of a new specific and distinct project for which they
were individually rehired. And for each completed project, petitioners submitted
the required Establishment Employment Records to the DOLE which is a clear
indicator of project employment.”'  The records also show that respondents’
employment had never been extended bevond the completion of each project or
phase thereof for which they had been engaged.

The project employment contract is not
subject to a condition.

The CA likewise erred in holding that paragraph 10 of the employment
contract allowing the extension of respondents’ employment violates the second
requisite of project employment that the completion or termination of such project
or undertaking be determined at the time of engagement of the employee. It reads:

10 Ang iasunduang ito ay maaaring palawigin ng mas mahabang panahon na
magaring kailanganin para N ];pa.tagumpay na pagtatapos ng mga gawa o
proyektong pinagkasunduan;

To our mind, paragraph 10 is in harmony with the agreement of the parties
that respondents’ employment is coterminous with the particular project stated in
their contract. It was placed therein to ensure the successful compietion of the
specific work for which respondents were hired. Thus, in case of delay or where
said work is not finished within the estimated date of completion, respondents’
period of employment can be extended until it is completed. In which case, the
duration and nature of their employment remains the same as previously
determined in the project employment contract; it is stili coterminous with the
particular project for which they were fully apprised of at the time of their
engagement.

As to the requirement that the completion or termination of the specific
project or undertaking for which respondents were hired should be determined %

B0 Dacles v. Millenium Erectors Corporation, supra note 123 at 428429,

P id. ar430-431.
"7 Records, p. 27.
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the time of their engagement, we rule and so hold that it is enough that Herma
Shipyard gave the approximate or target completion date in the project
employment contract, Given the nature of its business and the scope of its projects
which take months or even years to finish, we cannot expect Herma Shipyard to
give a definite and exact completion date. It can only approximate or estimate the
completion date. What is important is that the respondents were apprised at the
time of their engagement that their employment is coterminous with the specific
project and that should their employment be extended by virtue of paragraph 10
the purpose of the extension is only to complete the same specific project, and not
to keep them employed even after the completion thereof. Put differently,
paragraph 10 does not allow the partigs to extend the period of respondents’®
employment afier the completion of the specific project for which they were hired.
Their employment can only be extended if that particular project, to which their
employment depends, remains unfinished.

In sum, the CA erred in disregarding the project employment contracts and
in concluding that respondents have become regular employees because they were
performing tasks necessary and desirable to the business of Herma Shipyard and
were repeatedly rehired. The Labor Arbiter and the NLRC, which have expertise
in their specific and specialized jurisdiction, did not eir, much less commit grave
abuse of discretion in holding that respondents were project-based employees.
Their uniform cenclusion is supported by substantial evidence and should,
therefore, be accorded riot only respect, but even finality.

WHEREFORE, the instant Petition for Review on Certiorari is
GRANTED. The assailed Decision dated May 30, 2013 of the Court of Appeals
in CA-G.R. SP No, 118068 is REVERSED and SET ASIDE. The May 24,
2010 Decision of the Labor Arbiter dismissing respondents” Complaint and
affirmed by the National Labor Relations Commission in its Decision dated
September 7, 2010 is REINSTATED and AFFIRMED.

SO ORDERED.

MARIANO C. DEL C.ASTiL{}

Associate Justice
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WE CONCUR:
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