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DECISION
PERALTA, J.:

This is a Petition for Review on Certiorari' under Rule 45 of the
Rules of Court seeking the reversal of the Decision” dated July 20, 2010 and
Resolution® dated October 7, 2010 of the Court of Appeals in CA-G.R. SP
No. 112756 entitled Eastern Shipping Lines, Inc. and/or Cong. Erwin L.
Chiongbian vs. NLRC and Julio C. Canja.’

The facts are as follows:
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The instant petition stemmed from a complaint for illegal dismissal,
illegal suspension, underpayment of holiday pay premium, 13™ month pay,
separation pay, retirement benefits, sick leave and vacation leave benefits,
damages and attorney's fees filed by respondent Julio C. Canja (Canja)
against petitioners Eastern Shipping Lines, Inc., its president and
Congressman Erwin L. Chiongbian before the Arbitration Branch of the
NLRC.

In his complaint, Canja narrated that, sometime in February 1982, he
was hired by ESLI as a maintenance worker in its office at Anda Circle, Port
Area, Manila. However, during his employment, he was also made to work
as a mason, painter, carpenter and gardener in the residence of petitioner
Chiongbian at Forbes Park, Makati City. In 1987, Canja was even sent to
Sarangani Province in Cotabato to work in the beach resort of Chiongbian
for seven months. He was eventually ordered to return to Manila to continue
his maintenance work for ESLI and in the residence of Chiongbian. In April
2008, Chiongbian instructed Canja not to report for work during the time his
entire family was in the United States for a one-month vacation. He was told
that he will be called upon to resume his work when they return from their
vacation. In May 2008, Chiongbian came back from abroad and called up
Canja to continue his work. Nevertheless, only a week after his resumption
of work, Canja was told to stop reporting since there was no available job for
him. Canja asked for reconsideration as he has not committed any
wrongdoing to cause his termination from employment. He, however, was
allegedly not allowed to report again.

For their part, petitioners denied that Canja was terminated from his
employment. They claimed that it was actually Canja who refused to work
without any valid reason even after being called upon by petitioners. They
added that Canja actually still owed them a loan and cash advances that have
not been fully paid yet. They insisted that Canja's act of refusing to return to
work showed that he wanted to sever his employer-employee relationship
with them. Petitioners claimed that they sent one of their employees, a
certain Alejandro Bustamante Antonio, to Canja's residence to persuade him
to report back to work, but the latter refused.

On May 27, 2009, the Labor Arbiter rendered a Decision’ holding
petitioners liable for illegal dismissal. It ratiocinated that petitioners failed to
prove that Canja abandoned his work or that he deliberately refused to
resume employment without any intention of returning. It likewise held that
Canja is entitled to the payment of backwages from May 2008 up to the date
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of their Decision, and in lieu of reinstatement, the payment of separation pay
at the rate of one-half (Y4) month pay for every year of service.’

Petitioners appealed the decision before the NLRC.

In a Resolution” dated November 29, 2009, the NLRC affirmed the
findings of the Labor Arbiter and declared Canja to be illegally dismissed. It
observed that except for petitioners’ bare allegation of abandonment, no
other evidence was offered to support their defense of abandonment.

Petitioners moved for reconsideration, but the same was denied in a
Resolution® dated January 15, 2010.

Thus, on February 16, 2010, before the Court of Appeals, petitioners
filed a Petition for Certiorari’ with Prayer for the Issuance of a Temporary
Restraining Order and/or Writ of Preliminary Injunction, alleging grave
abuse of discretion amounting to lack or excess of jurisdiction on the part of
the NLRC in declaring Canja to be illegally dismissed and in awarding
backwages and separation pay.

In a Resolution'® dated March 17, 2010, the Court of Appeals denied
petitioners' prayer for the issuance of a temporary restraining order for
failing to show compelling reasons that they have a clear and legal right to
the issuance thereof.

Meanwhile, the NLRC decision became final and executory on April
3, 2010, thus, Entry of Judgment” was issued on April 7, 2010.

On July 20, 2010, in its disputed Decision,'? the Court of Appeals
affirmed with modification the Resolutions dated November 29, 2009 and
January 15, 2010 of the NLRC, the dispositive portion of which reads:

WHEREFORE, premises considered, the instant Petition for
Certiorari is hereby DISMISSED. The Resolutions dated November 29,
2009 and January 15, 2010 of public respondent NLRC are AFFIRMED
with MODIFICATION in that private respondent Julio C. Canja's
separation pay must be equivalent to one (1) month pay for every year of
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service to be reckoned from the first day of employment up to the finality
of this decision, while his full backwages are to be computed from the
date of illegal dismissal up to the finality of the decision. Let the records
of this case be remanded to the Computation and Examination Unit of the
NLRC for the proper computation of the amounts due private
respondent. '

The appellate court reasoned that there was no convincing evidence to
show that Canja intended to abandon his job. It ruled that Canja's filing of
illegal dismissal against petitioner is inconsistent with the claim of
abandonment.

Petitioners moved for reconsideration, but was denied in a
Resolution'* dated October 7, 2010. Thus, the instant petition for review on
certiorari raising the lone issue of:

WHETHER OR NOT THE HONORABLE COURT OF APPEALS
ERRED IN ITS DECISION DATED 20 JULY 2010 AND 7 OCTOBER
2010 WHEN IT MODIFIED THE RESOLUTION OF THE NATIONAL
LABOR RELATIONS COMMISSION DATED 29 NOVEMBER 2009
ON THE BASIS OF A NEW CASE WHICH WAS DECIDED BY THE
SUPREME COURT DESPITE THE FACT THAT THIS CASE HAD
ALREADY BECOME FINAL AND EXECUTORY AND SATISFIED."

In essence, petitioners argue that because the NLRC Decision had
already become final and executory, as in fact there was already an entry of
judgment, the same can no longer be modified.

We disagree.

In Philippine Transmarine Carriers, Inc. v. Legaspi, ' the Court has
the occasion to rule that a petition for certiorari is not rendered moot by the
mere fact that there was already an executed NLRC decision. For
clarification, we quote:

Section 14, Rule VII of the 2011 NLRC Rules of Procedurc
provides that decisions, resolutions or orders of the NLRC shall become
final and executory after ten (10) calendar days from receipt thereof by the
parties, and entry of judgment shall be made upon the expiration of the
said period. In St. Martin Funeral Home v. NLRC, however, it was ruled
that judicial review of decisions of the NLRC may be sought via a petition
for certiorari before the CA under Rule 65 of the Rules of Court; and

13 Id at 28,
1 Id. at 31-32.
13 Id. at 8.

1 G.R. No. 202791, June 10, 2013, 698 SCRA 280, 291.
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under Section 4 thereof, petitioners are allowed sixty (60) days from
notice of the assailed order or resolution within which to file the petition.
Hence, in cases where a petition for certiorari is filed after the
expiration of the 10-day period under the 2011 NLRC Rules of
Procedure but within the 60-day period under Rule 65 of the Rules of
Court, the CA can grant the petition and modify, nullify and reverse a
decision or resolution of the NLRC."

In this case, the NLRC Decision was dated November 29, 2009. Within the
ten (10) days from receipt of the Decision, petitioners filed a motion for
reconsideration on December 21, 2009. however, the NLRC denied the
motion in a Resolution dated January 15, 2010, to which a copy was
received by petitioner on February 8, 2010. Under the NLRC Rules of
Procedure, petitioners have sixty (60) days from receipt of the denial of the
motion for reconsideration within which to file the petition for certiorari
under Section 4'® of Rule 65 of the Rules of Court. The petition for
certiorari filed on February 16, 2010 was then timely. Consequently, the
appellate court can still grant the petition and modify, nullify and reverse a
decision or resolution of the NLRC.

Indeed, a decision issued by a court becomes final and executory
when such decision disposes of the subject matter in its entirety or
terminates a particular proceeding or action, leaving nothing else to be done
but to enforce by execution what has been determined by the court, such as
when after the lapse of the reglementary period to appeal, no appeal has
been perfected.'” However, in this case, considering that the petition was
filed within the reglementary period to file a petition for certiorari, the
decision had not attained finality yet. It bears stressing that a petition for
certiorari under Rule 65 must be filed not later than 60 days from notice of
the judgment, order or resolution sought to be annulled. Indubitably, the
issuance of an entry of judgment by the NLRC cannot render a petition for
certiorari as moot and academic.”

As to the substantive issues of this case, we will no longer delve on
its merits as in the first place, it was not raised as an issue in the instant
petition. The findings of facts and conclusion of the NLRC are generally
accorded not only great weight and respect but even clothed with finality

17
18

Philippine Transmarine Carriers, Inc. v. Legaspi, supra, at 287-288. (Emphasis ours.)

Sec. 4. Where petition filed. - The petition may be filed not later than sixty (60) days from notice
of the judgment, order or resolution sought to be assailed in the Supreme Court or, if it relates to the acts or
omissions of a lower court or of a corporation, board, officer or person, in the Regional Trial Court
exercising jurisdiction over the territorial area as defined by the Supreme Court. It may also be filed in the
Court of Appeals whether or not the same is in aid of its appellate jurisdiction, or in the Sandiganbayan it it
is in aid of its jurisdiction. [f it involves the acts or omissions of a quasi-judicial agency, and unless
otherwise provided by law or these Rules, the petition shall be filed in and cognizable only by the Court of
Appeals.

1 Delima v. Gois, 577 Phil. 597, 605 (2008).

20 Dela Rosa v. Michaelmar Philippines, Inc., 664 Phil. 154, 163 (2011).
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and deemed binding on this Court as long as they are supported by
substantial evidence. We find no basis for deviating from the aforestated
doctrine without any clear showing that the findings of the Labor Arbiter, as
affirmed by the NLRC and the Court of Appeals, are bereft of sufficient
substantiation.?’

We likewise affirm the appellate court's modification of the payment
of separation pay and backwages. The case of Bani Rural Bank, Inc. v. De
Guzman,” 1s Instructive, to wit:

Under Article 279 of the Labor Code and as held in a catena of cases, an
employee who is dismissed without just cause and without due process is
entitled to backwages and reinstatement or payment of separation pay in
lieu thereof:

Thus, an illegally dismissed employee is entitled to
two reliefs: backwages and reinstatement. The two reliefs
provided are separate and distinct. In instances where
reinstatement is no longer feasible because of strained
relations between the employee and the employer,
separation pay is granted. In effect, an illegally dismissed
employee is entitled to either reinstatement, if viable, or
separation pay if reinstatement is no longer viable, and
backwages.

The normal consequences of respondents’ illegal
dismissal, then, are reinstatement without loss of seniority
rights, and payment of backwages computed from the time
compensation was withheld up to the date of actual
reinstatement. Where reinstatement is no longer viable as
an option, separation pay equivalent to one (1) month
salary for every year of service should be awarded as an
alternative. The payment of separation pay is in addition
to payment of backwages.

The computation of separation pay is based on the length of the
employee’s service; and the computation of backwages is based on the
actual period when the employee was unlawfully prevented from
working.”

We, therefore, find the appellate court's computation of backwages
and separation pay consistent with the provisions of law and jurisprudence.
Where there is illegal dismissal, as in this case, and reinstatement is no
longer viable as an option, separation pay equivalent to one (1) month salary

2 La Union Cement Workers Union, et al. v. NLRC, et al., 597 Phil. 452, 459 (2009).

2 G.R. No. 170904, November 13, 2013, 709 SCRA 330, 349-350, citing Macasero v. Southern
Industrial Gases Philippines, 597 Phil. 494, 500-501 (2009).

s Emphasis ours.
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for every year of service should be awarded as an alternative.”* The NLRC's
award of separation pay at the rate of one-half (2) month pay for every year
of service has no basis.

WHEREFORE, premises considered, the petition is DENIED. The
Decision dated July 20, 2010 and the Resolution dated October 7, 2010 of
the Court of Appeals in CA-G.R. SP No. 112756 are AFFIRMED with
MODIFICATION. Petitioners are ORDERED to PAY respondent Julio C.
Canja the following:

(a) Backwages computed from the date the petitioners
illegally dismissed Canja until the finality of this Decision;

(b) Separation pay equivalent to one (1) month salary
for every year of service until the finality of this Decision, and

(c) Legal interest of six percent (6%) per annum of the

total monetary awards computed from the finality of this
Decision until their full satisfaction.”

The Labor Arbiter is hereby ORDERED to make another
recomputation according to the above directives.

SO ORDERED.

DIOSDADO M. PERALTA
Associata Justice

WE CONCUR:
PRESBITER® J. VELASCO, JR.
AssoOciate Justice
Chairperson
2 Aliling v. Feliciano, G.R. No. 185829, April 25, 2012, 671 SCRA 186, 215; Golden Ace

Builders, et al. v. Talde, 634 Phil. 364, 370 (2010); Macasero v. Southern Industrial Gases Philippines,
supra, at 501.

2 BSP Circular No. 799; Nacar v. Gallery Frames, G.R. No. 189871, August 13, 2013, 703 SCRA
439, 459; and Secretary of DPWH v. Spouses Heracleo and Ramona Tecson, G.R. No. 179334, July 1,
2013, 700 SCRA 243, 256-257.
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I attest that the conclusions in the above Decision had been reached in
consultation before the case was assigned to the writer of the opinion of the
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assigned to the writer of the opinion of the Court’s Division.
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