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DECISION

PEREZ, J.:

The propriety of an assessment of permanent total disability after an
incapacity lasting more than 120 days is at issue in this Petition for Review
on Certiorari filed under Rule 45 of the Rules of Court, assailing the 30

. November 2010 Decision' rendered by the then Special Twelfth Division of
the Court of Appeals (CA) in CA-G.R. SP No. 110492, the decretal portion
of which states:

! Rollo, pp. 27-48; Penned by Associate Justice Romeo F. Barza with Associate Justices Rosalinda

Asuncion-Vicente and Franchito N. Diamante concurring.
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WHEREFORE, in view of the foregoing, the assailed NLRC
resolutions dated March 30, 2009 and July 15, 2009 are hereby
MODIFIED to delete the award of permanent disability benefits to
private respondent Estrella in the amount of US$60,000.00. Instead,
Estrella is hereby declared entitled to temporary total disability benefits
equivaent to US$8,000.00 to be paid by petitioners to private respondent
in Philippine currency equivalent at the time of actual payment. The
award of attorney’s fees STANDS.?

The Facts

On August 4, 2007, petitioner Jose Yoac Estrella was employed by
respondent BSM Crew Service Center Phils. (formerly Philippine
Hammonia Ship Agency, Inc.) as Second Engineer for the Venus Gas, an
ocean-going vessel owned by its foreign principal, respondent Hanseatic
Shipping Co. Ltd. Duly approved by the Philippine Overseas Employment
Administration (POEA), the Employment Contract executed by the parties
fixed the duration of Petitioner’s engagement in said capacity at six months
and provided a monthly salary of US$1,600.00, among other benefits.®
Petitioner boarded said vessel on 23 August 2007 and immediately started
discharging his duties and responsibilities. Returning to the vessel after
placing a call at the dockyard phone booth at around 9:00 p.m. of 23 August
2007, petitioner lost his balance and tripped on a mooring line while trying
to regain his footing. The mishap caused him to tumble towards a wooden
crate upon which he fell and hurt his right shoulder.*

Considering that his right shoulder became swollen and painful,
petitioner was referred the next day to a doctor who had him undergo an X-
ray examination. Although the examination showed no fracture or
dislocation,® petitioner was declared unfit for work for four days and
subsequently resumed working after being prescribed pain medication.
Complaining of worsened pain caused by a suspected lump close to his
armpit which he claimed to have suffered since the first week of September
2007, petitioner underwent another X-ray examination on 18 October 2007
while the vessel was dry-docked. Because the result revealed a possible
scapular fracture and soft tissue mass in his upper right arm, petitioner was
declared unfit for duty by the doctor who also recommended his

Id. at 46-47.

Records, p. 45; Annex “1” of Petitioner’s Position Paper.
Id. at 46; Annex “2."

Id. at 47; Annex “3."
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repatriation.® Petitioner signed off from the vessel on 24 October 2007 and
arrived in the Philippines two days thereafter.”

On 27 October 2007, respondents referred petitioner to the company-
designated clinic, the Marine Medica Services (Metropolitan Medical
Center) where he was attended to by Dr. Robert Lim and Dr. Ramon Lao.
With yet another x-ray examination showing “no discreet bone or joint
abnormality,” petitioner was nevertheless prescribed medication and
commencement of rehabilitation. Petitioner was, however, initialy
diagnosed to be suffering from a possible right rotator cuff tear® and
recommended for an MRI examination which later showed tendinosis of the
distal supraspinatus tendon, partial tear of the subscapularis tendon and
tear of the transverse ligament. Advised to continue his physical therapy
upon a showing of clinical improvement,® petitioner was subjected to an
ultrasound examination which ruled out a solid or cystic mass despite the
finding that a “clinically visible lump on the dorsolateral aspect of the upper
right arm shows a diffuse swelling of the triceps brachii muscle.”*°

While noting his report of pain on the medial aspect of his right
shoulder joint, a 17 January 2008 certification was issued in favor of
petitioner to the effect that the range of motion of his right shoulder has
improved with physical therapy.!! Queried by respondents about petitioner’s
prognosis and interim disability assessment, his attending physician issued
the following 31 January 2008 assessment,'? to wit:

Barring unforeseen circumstances, prognosis is fair to good and
estimated length of treatment is approximately 4-6 weeks more of
continuous rehabilitation for pain management and rehabilitation
EXErcises.

His interim disability assessment is Grade 9 — ankylosis of 1
shoulder, the shoulder blade remaining mobile.

Although re-evaluated on 24 March 2008 and advised to continue his
rehabilitation treatment and to come back for re-evaluation on 4 April
2008, petitioner filed a complaint for disability benefits, damages and

6 Id. at 48; Annex “4.”

7 Id. at 49-50; Annexes“5” and “6.”
8 Id. at 51-52; Annex “7.”

9 Id. at 53; Annex “8.”

10 Id. at 54; Annex “9.”

u Id. at 55; Annex “10.”

© Id. at 56; Annex “11.”

13 Id. at 57; Annex “12.”
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attorney’s fees before the arbitral level of the National Labor Relations
Commission (NLRC) on 25 March 2008. Docketed as NLRC NCR No. (L)
03-04372-08, the complaint was resolved in petitioner’s favor in the 10
November 2008 Decision** rendered by Labor Arbiter Dolores Peralta-
Beley. In awarding US$60,000.00 as permanent total disability benefits and
10% thereof as attorney’s fees in his favor, the Labor Arbiter ruled that
petitioner continued to suffer from the injury he sustained despite the lapse
of aimost two months from the time he was given an interim assessment by
the company-designated physician. Interpreting the subsequent lack of a
categorical assessment of petitioner’s disability as demonstrative of the
uncertainty and extent thereof, the Labor Arbiter rejected the earlier
assessment made by the company-designated physician.

On appeal, the Labor Arbiter’s decision was affirmed in toto in the 30
March 2009 Resolution issued by the Second Division of the NLRC in OFW
(L) 03-04372-08 (LAC No. 12-000962-08).*> With the denial of their
motion for reconsideration in the 15 July 2009 Resolution issued in the same
case,'® respondents filed the Rule 65 petition for certiorari docketed before
the CA as CA-G.R. SP No. 110492. On 30 November 2010, the CA’s
Specia Twelfth Division rendered the herein assailed decision modifying
the NLRC's resolutions by deleting the grant of permanent disability
benefits in favor of petitioner and, in lieu thereof, awarding US$8,000.00 as
temporary total disability benefits. Finding that the subject disability had
not lasted beyond the 240 days within which employers are mandated to
assess the former’s disability in the event that the same extends beyond the
initial 120 day period provided under the law, the CA ruled that petitioner
was only entitled to an award of temporary total disability benefits,’
computed in the following wise:

No. of months incapacitated = 150 days/30 days
= 5months

Disability benefits = US$1,600.00 x 5 months
= US$8,000.00®

Aggrieved by the foregoing decision and the CA’s 14 March 2011
denial of his motion for reconsideration,® petitioner filed the instant petition
within the reglementary period.

14 Id. at 145-153.
5 Id. at 176-192.
6 Id. at 254-255.
e Rollo, pp. 27-48.
18 Id. at 46.

19 Id. at 50-52.
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The I ssues

In seeking the reinstatement of the rulings handed down by the Labor
Arbiter and the NLRC, petitioner presents the following issues for
resolution:

1. Whether or not petitioner is permanently and totaly
incapacitated to resume sea duties as would entitle him to the full
disability benefits adjudicated by the Labor Arbiter and the NLRC.

2. Whether or not the assessment made by the company-designated
physician could be given credence.

3. Whether or not the CA erred in finding petitioner entitled only
to temporary total disability benefits.

The Court's Ruling
The Court finds the petition bereft of merit.

As regards disability compensation, it has, concededly, been this
Court's consistent ruling that it is not the injury which is compensated, but
rather it is the incapacity to work resulting in the impairment of the
seafarer's earning capacity.?® Entitlement to disability benefits, however, isa
matter governed by, among others, Articles 191 to 193 of the Labor Code of
the Philippines, Rule X of the Rules and Regulations Implementing Book 1V
thereof, the POEA-Standard Employment Contract (SEC) ordained pursuant
to Department Order No. 4, series of 2000 of the Department of Labor and
Employment, the contract between the parties’? and the provisions of
Collective Bargaining Agreements, if any. Read into every contract of
employment involving Filipino seafarers and considered as the law between
the parties,?? the POEA-SEC, under Section 20-B(3) thereof, pertinently
provides as follows:

3. Upon sign-off from the vessel for medical treatment, the seafarer is
entitled to sickness allowance equivalent to his basic wage until he is
declared fit to work or the degree of permanent disability has been

2 Fil-Pride Shipping Company, Inc. v. Balasta, G.R. No. 193047, 3 March 2014, 717 SCRA 624,
639.

a 0OSG Shipmanagement Manila, Inc. v. Pellazar, G.R. No. 198367, 6 August 2014, 732 SCRA 280,
292.

2 Philippine Hammonnia Ship Agency, Inc. v. Dumadag, G.R. No. 194362, 26 June 2013, 700

SCRA 53, 66.
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assessed by the company-designated physician but in no case shal this
period exceed one hundred twenty (120) days.

For this purpose, the seafarer shall submit himself to a post-employment
medical examination by a company-designated physician within three
working days upon his return except when he is physically incapacitated
to do so, in which case, a written notice to the agency within the same
period is deemed as compliance. Failure of the seafarer to comply with the
mandatory reporting requirement shall result in his forfeiture of the right
to claim the above benefits.

If a doctor appointed by the seafarer disagrees with the assessment, a third
doctor may be agreed jointly between the employer and the seafarer. The
third doctor’ s decision shall be final and binding on both parties.”

In the often cited case of Vergara v. Hammonia Maritime Services,
Inc., the Court ruled that:

[T]he seafarer, upon sign-off from the vessel, the seaman must
report to the company-designated physician within three (3) days from
arrival for diagnosis and treatment. For the duration of the treatment but
in no case to exceed 120 days, the seaman is on temporary total disability
as he is totally unable to work. He receives his basic wage during this
period until he is declared fit to work or his temporary disability is
acknowledged by the company to be permanent, either partially or totally,
as his condition is defined under the POEA[-SEC] and by applicable
Philippine laws. If the 120 days initial period is exceeded and no such
declaration is made because the seafarer requires further medical attention,
then the temporary total disability period may be extended up to a
maximum of 240 days, subject to the right of the employer to declare
within this period that a permanent partial or total disability already exists.
The seaman may of course also be declared fit to work at any time such
declaration isjustified by hismedical condition.

Evidently, it is the company-designated physician who must declare
the seaman’s fit to work or assess the degree of his permanent disability?*
within the specified 120-day period which may be extended up to 240
days.?® An action for permanent and total disability benefits may, however,
be pursued by a seaman under any of the following circumstances,® to wit:

2 588 Phil. 895, 912 (2008).

2 Oriental Ship Management Co., Inc. v. Bastol, G.R. No. 186289, 29 June 2010, 622 SCRA 352,
382.

s Alpha Ship Management Corporation v. Calo, G.R. No. 192034, 13 January 2014, 713 SCRA
119, 137.

% United Philippine Lines, Inc., et al. v. Sbug, G.R. No. 201072, 2 April 2014, 720 SCRA 546, 553-

554.
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(@) The company-designated physician failed to issue a declaration as to
his fitness to engage in sea duty or disability even after the lapse of the
120-day period and there is no indication that further medical treatment
would address his temporary total disability, hence, justify an extension of
the period to 240 days,

(b) The 240 days had lapsed without any certification issued by the
company-designated physician;

(c) The company-designated physician declared that he is fit for sea duty
within the 120-day or 240-day period, as the case may be, but his
physician of choice and the doctor chosen under Section 20-B(3) of the
POEA-SEC are of acontrary opinion;

(d) The company-designated physician acknowledged that he is partially
permanently disabled but other doctors who he consulted, on his own and
jointly with his employer, believed that his disability is not only
permanent but total as well;

(e) The company-designated physician recognized that he is totally and
permanently disabled but there is a dispute on the disability grading;

(f) The company-designated physician determined that his medical
condition is not compensable or work-related under the POEA-SEC but
his doctor-of-choice and the third doctor selected under Section 20-B(3) of
the POEA-SEC found otherwise and declared him unfit to work;

(9 The company-designated physician declared him totally and
permanently disabled but the employer refuses to pay him the
corresponding benefits; and

(h) The company-designated physician declared him partialy and
permanently disabled within the 120-day or 240-day period but he remains
incapacitated to perform his usual sea duties after the lapse of said periods.
(Emphasis omitted)

The Court’s perusal of the record shows that petitioner’s complaint
does not fall under any of the foregoing circumstances. Having arrived in
the Philippines on 26 October 2007, there is no dispute regarding the fact
that petitioner was referred the following day by respondents to the Marine
Medical Services (Metropolitan Medical Center) where, after his diagnosis
for a possible right rotator cuff tear, he was advised to undergo an MRI
examination and ultrasound examination. Further advised to continue
physical therapy upon a showing of clinical improvement on his part,
petitioner was issued Grade 9.0 interim disability rating on 31 January 2008
and was given a fair to good prognosis with an estimated length of 4 to 6
“more weeks of continuous rehabilitation for pain management and
rehabilitation exercises.” Returning for re-evaluation on 24 March 2008, it
appears that petitioner was directed to continue his rehabilitation treatment
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and to come back for re-evaluation on 4 April 2008.2” Rather than heeding
said advice, however, petitioner commenced the instant suit with the filing
of his complaint for disability compensation on 25 March 2008.

Notable from the foregoing circumstances is the fact that petitioner
was given an interim disability assessment on 31 January 2008 or after only
82 days from his referral to the company designated physicians. Given the
improvement of his condition as a consequence of the rehabilitation he
underwent, petitioner was advised to continue said rehabilitation which
effectively served as justification for the extension of the 120-day period.
Having been so advised and to return on 24 March 2008 which would have
been the 149" day since his 27 October 2007 referral by respondents to the
company-designated physicians, petitioner was directed to continue his
rehabilitation and to return for re-evaluation on 4 April 2008, the 160" day
from said referral. When he chose to ignore said advice and to file his
complaint on 25 March 2008, petitioner had, therefore, so far undergone
treatment and rehabilitation recommended by the company-designated
physician for aperiod of 150 days only.

In insisting of his entitlement to permanent total disability benefits on
the ground that his incapacity had already lasted beyond the initial 120-day
period, petitioner loses sight of the fact that, for purposes of arriving at a
definite assessment of the seafarer’s fitness to work or permanent disability,
the company-designated physician is given a period of 120 days which could
be extended to 240 days® where, as here, further treatment is required.
Despite the lapse of said 120 days, it cannot be gainsaid that petitioner was,
therefore, still considered to be a state of temporary total disability when he
filed his complaint on 25 March 2008. It cannot be over-emphasized that
temporary total disability only becomes permanent when, within said 240-
day period, the company-designated physician declares it to be so or failsto
make such declaration.?® Contrary to petitioner’s position, therefore, the
mere lapse of the 120-day period does not, by and of itself, automatically
warrant the payment of permanent total disability benefits.*

By the time he filed his complaint on 25 March 2008, petitioner
cannot be said to have already acquired a cause of action for permanent total
disability benefits3! Instead of the permanent total disability compensation

o Records, pp. 51-57; Annexes“7” to “ 12" of petitioner’s Position Paper.

3 Fil-Pride Shipping Company, Inc. v. Balasta, supra note 20 at 626.

3 Millan v. Wallem Maritime Services, Inc., G.R. No. 195168, 12 November 2012, 685 SCRA 225,
235.

% 0SG Ship Management Manila, Inc. v. Pellazar, supranote 21.

s Millan v. Wallem Maritime Services, Inc., supra note 29.
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awarded by the Labor Arbiter and the NLRC, therefore, the CA correctly
determined petitioner to be entitled to the income benefit corresponding to
the period of time that he was undergoing rehabilitation or in a state of
temporary total disability. Formulated by the POEA pursuant to its mandate
under Executive Order No. 247, the POEA-SEC was, to be sure, formulated
to secure the best terms and conditions of employment of Filipino contract
-workers, to ensure compliance therewith and to promote and protect the
well-being of Filipino workers overseas.> This laudable intent,
notwithstanding, it still goes without saying that its provisions cannot be
interpreted to cover situations not therein contemplated, much less, to extend
benefits clearly not intended.

WHEREFORE, premises considered, the petition is DENIED for
lack of merit.

SO ORDERED.
JO UGAL PREREZ
Associate Justice
WE CONCUR:
one AN
MARIA LOURDES P. A. SERENO
Chief Justice
Chairperson

TERESITA J. LEONARDO-DE CASTRO / LYC
Associate Justice

32

Kestrel Shipping Co., Inc. v. Munar, G.R. No. 198501, 30 January 2013, 689 SCRA 795, 811.
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ful”
ESTELA M.PERLAS-BERNABE
Associate Justice

CERTIFICATION

* Pursuant to Section 13, Article VIII of the Constitution, I certify that
the conclusions in the above Decision had been reached in consultation
before the case was assigned to the writer of the opinion of the Court’s
Division.

W
MARIA LOURDES P. A. SERENO
Chief Justice



